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STATE OF NEW YORK

9573
I N ASSEMBLY
March 17, 2016

Introduced by M of A WEINSTEIN -- (at request of the Ofice of Court
Adm ni stration) -- read once and referred to the Cormittee on Judici-
ary

AN ACT to anend the civil practice law and rules, in relation to class
actions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision b of section 901 of the civil practice | aw and
rul es, as added by chapter 207 of the laws of 1975, is anmended to read
as foll ows:

b. [Unless a statute creating or inposing a penalty, or a m ninmm
neasure of recovery specifically authorizes the recovery thereof in a
class action, an action to recover a penalty, or mninum neasure of
recovery created or inposed by statute may not be maintained as a class
action] ONCE THE OTHER PREREQUI SI TES UNDER SUBDI VI SION A OF THI S SECTI ON
HAVE BEEN SATI SFI ED, CLASS CERTIFI CATION SHALL NOT BE CONSI DERED AN
| NFERI OR METHOD FOR FAI R AND EFFI Cl ENT ADJUDI CATI ON ON THE GROUNDS THAT
THE ACTI ON | NVOLVES A GOVERNMENTAL PARTY OR GOVERNMENTAL OPERATI ONS

S 2. Section 902 of the civil practice |aw and rul es, as anended by
chapter 474 of the laws of 1975, is amended to read as foll ows:

S 902. Order allowing class action[. Wthin sixty days after the tine
to serve a responsive pleading has expired for all persons nanmed as
defendants in an action brought as a class action, the plaintiff shal
nove for an order to determ ne whether it is to be so nmintai ned] AND
APPQO NTI NG CLASS COUNSEL. A. AT AN EARLY PRACTI CABLE TI ME AFTER A PERSON
SUES OR IS SUED AS A CLASS REPRESENTATI VE, THE COURT MJUST DETERM NE BY
ORDER WHETHER TO CERTIFY THE ACTI ON AS A CLASS ACTI ON. An order under
this section may be conditional, and nay be altered or anmended before
the decision on the nmerits on the court's own notion or on notion of the
parties. The action my be maintained as a class action only if the
court finds that the prerequisites under section 901 have been satis-
fied. Anong the natters which the court shall consider in determning
whet her the action nay proceed as a class action are:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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1. the interest of nmenbers of the class in individually controlling
the prosecution or defense of separate actions;

2. the inpracticability or inefficiency of prosecuting or defending
separate actions;

3. the extent and nature of any litigation concerning the controversy
al ready comenced by or agai nst nenbers of the class;

4. the desirability or undesirability of concentrating the litigation
of the claimin the particular forum

5. the difficulties likely to be encountered in the nanagenent of a
cl ass action.

B. UNLESS A STATUTE PROVI DES OTHERW SE, THE ORDER PERM TTI NG A CLASS
ACTI ON SHALL APPO NT CLASS COUNSEL. IN APPO NTI NG CLASS COUNSEL, THE
COURT:

1. SHALL CONSI DER:

(1) THE WORK COUNSEL HAS DONE | N | DENTI FYI NG OR | NVESTI GATI NG POTEN-
TIAL CLAIMS I N THE ACTI ON,

(1'l) COUNSEL'S EXPERI ENCE I N HANDLI NG CLASS ACTIONS, OTHER COWLEX
LI TI GATI ON, AND THE TYPES OF CLAI M5 ASSERTED I N THE ACTI ON;

(I'l'l') COUNSEL'S KNOALEDGE OF THE APPLI CABLE LAW AND

(1V) THE RESOURCES THAT COUNSEL WLL COMWM T TO REPRESENTI NG THE CLASS;

2. MAY CONSIDER ANY OTHER MATTER PERTI NENT TO COUNSEL'S ABILITY TO
FAI RLY AND ADEQUATELY REPRESENT THE | NTERESTS OF THE CLASS;

3. MAY ORDER POTENTI AL CLASS COUNSEL TO PROVIDE | NFORVATION ON ANY
SUBJECT PERTI NENT TO THE APPO NTMENT AND TO PROPOSE TERMS FOR ATTORNEY' S
FEES AND NONTAXABLE COSTS;

4. NMAY | NCLUDE IN THE APPO NTI NG ORDER PROVI SI ONS ABOUT THE AWARD OF
ATTORNEY' S FEES OR NONTAXABLE COSTS UNDER RULE NI NE HUNDRED NINE OF THI S
ARTI CLE; AND

5. MAY MAKE FURTHER ORDERS | N CONNECTI ON W TH THE APPO NTMENT.

C. WHEN ONE APPLI CANT SEEKS APPO NTMENT AS CLASS COUNSEL, THE COURT
MAY APPO NT THAT APPLICANT ONLY |F THE APPLI CANT | S ADEQUATE UNDER
SUBDI VISIONS B AND E OF THI'S SECTION. | F MORE THAN ONE ADEQUATE APPLI -
CANT SEEKS APPO NTMENT, THE COURT MJST APPO NT THE BEST APPLI CANT ABLE
TO REPRESENT THE | NTERESTS OF THE CLASS.

D. THE COURT MAY DESI GNATE | NTERI M COUNSEL TO ACT ON BEHALF OF A PUTA-
TI VE CLASS BEFORE DETERM NI NG WHETHER TO CERTI FY THE ACTION AS A CLASS
ACTI ON.

E. CLASS COUNSEL MUST FAI RLY AND ADEQUATELY REPRESENT THE | NTERESTS OF
THE CLASS.

S 3. Rule 908 of the civil practice |aw and rul es, as added by chapter
207 of the laws of 1975, is anended to read as foll ows:

Rul e 908. Di smi ssal, discontinuance [or], conprom se OR SETTLEMENT.
A class action shall not be dismssed, discontinued, [or] conprom sed,
OR SETTLED w thout the approval of the court. [Notice of the proposed
di sm ssal, discontinuance, or conpronm se shall be given to all nenbers
of the class in such manner as the court directs.] THE FOLLON NG PROCE-
DURES APPLY TO A PROPCSED DI SM SSAL, DI SCONTI NUANCE, COWROM SE OR
SETTLEMENT:

A. I N CLASS ACTI ONS OTHER THAN THOSE ACTI ONS DESCRI BED | N SUBDI VI SI ON
B OF TH'S RULE, NOTICE OF THE PROPOCSAL NEED NOT BE G VEN UNLESS THE
COURT FINDS THAT NOTICE 1S NECESSARY TO PROTECT THE | NTERESTS OF THE
REPRESENTED PARTI ES.

B. IN ALL ACTI ONS WHERE A CLASS HAS BEEN CERTI FI ED AND THE ACTION WAS
NOT BROUGHT PRI MARILY FOR | NJUNCTI VE OR DECLARATORY RELI EF, REASONABLE
NOTI CE OF THE PROPOSAL SHALL BE G VEN IN SUCH MANNER AS THE COURT
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DIRECTS TO ALL CLASS MEMBERS WHO WOULD BE BOUND BY SUCH RESOLUTI ON OF
THE ACTI ON.

C. THE CONTENT OF THE NOTI CE AND THE EXPENSES OF NOTI FI CATI ON SHALL BE
GOVERNED BY SUBDIVISIONS (C) AND (D) OF SECTI ON NI NE HUNDRED FOUR OF
TH S ARTI CLE.

D. |F THE PROPCSAL WOULD BI ND CLASS MEMBERS, THE COURT MAY APPROVE I T
ONLY AFTER A HEARING AND ON FINDING THAT IT I S FAIR, REASONABLE, AND
ADEQUATE.

E. THE PARTI ES SEEKI NG APPROVAL MUST FILE A STATEMENT | DENTI FYI NG ANY
AGREEMENT MADE | N CONNECTI ON W TH THE PROPOSAL.

F. IF THE CLASS ACTION WAS NOT BROUGHT PRI MARILY FOR | NJUNCTI VE OR
DECLARATORY RELI EF, THE COURT MAY REFUSE TO APPROVE A DI SM SSAL, DI SCOMN
TI NUANCE, COVPROM SE, OR SETTLEMENT UNLESS I T AFFORDS A NEW OPPORTUNI TY
TO REQUEST EXCLUSI ON FROM THE CLASS TO | NDI VI DUAL CLASS MEMBERS WHO HAD
AN EARLI ER OPPORTUNI TY TO REQUEST EXCLUSI ON BUT DI D NOT DO SO

G ANY CLASS MEMBER MAY OBJECT TO THE PROPCSAL IF |IT REQU RES COURT
APPROVAL UNDER THI' S RULE; THE OBJECTI ON MAY BE W THDRAVWN ONLY W TH THE
COURT' S APPROVAL.

S 4. Rule 909 of the civil practice |aw and rul es, as anmended by chap-
ter 566 of the laws of 2011, is anended to read as foll ows:

Rul e 909. Attorneys' fees. If a judgnment in an action nmaintained as a
class action is rendered in favor of the <class, the court inits
di scretion may award attorneys' fees to the representatives of the class
and/or to any other person that the court finds has acted to benefit the
cl ass based on the reasonabl e value of legal services rendered and if
justice requires AND TO THE EXTENT NOT OTHERW SE LI M TED BY LAW al |l ow
recovery of the amount awarded fromthe opponent of the cl ass.

S 5. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



