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STATE OF NEW YORK

9178
I N ASSEMBLY
February 1, 2016

Introduced by M of A LUPARDO -- read once and referred to the Comit -
tee on Children and Fam lies

AN ACT to anend the famly court act, in relation to participation by
children in permanency heari ngs

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph (iii) of paragraph 1 of subdivision (b) of
section 1089 of the famly court act, as added by a chapter of the |aws
of 2015 anmending the famly court act relating to permanency hearings
for youth in foster <care, as proposed in legislative bills nunbers
S.5258- A and A 7679, is anended to read as foll ows:

(iit) [if the child is age ten or older, the notice of the permanency
hearing shall also be provided to the child. The child has a right to be
present at the hearing, except upon a waiver of that right after consul -
tation with the attorney for the child. Upon an application by] the
attorney for the child[, the court shall grant an adjournnent whenever
necessary to protect the child s right to nmeaningfully participate in
t he hearing].

(1-A) IF THE CH LD IS AGE TEN OR OLDER, NO LATER THAN FOURTEEN DAYS
BEFORE THE DATE CERTAIN FOR A PERVMANENCY HEARI NG SCHEDULED PURSUANT TO
THI S SECTI ON, THE LOCAL SOCI AL SERVI CES DI STRI CT SHALL SERVE THE NOTI CE
OF THE PERMANENCY HEARI NG BY REGULAR MAI L UPON THE CHI LD. NOTHI NG HEREI N
SHALL BE DEEMED TO PREVENT AN ATTORNEY FOR THE CHI LD FROM CONSULTI NG
W TH THE CHI LD ABOUT THE CHI LD S PARTI Cl PATI ON | N THE PERMANENCY HEARI NG
AS REQUI RED BY SECTI ON ONE THOUSAND NI NETY-A OF THHS ARTICLE PRIOR TO
THE SERVI CE OF THE NOTI CE REQUI RED PURSUANT TO THI S PARAGRAPH

S 2. The famly court act is amended by adding a new section 1090-a to
read as foll ows:

S 1090-A. PARTICIPATION OF CH LDREN I N THEI R PERVANENCY HEARI NGS
(A) (1) AS PROVIDED FOR I N SUBDI VI SION (D) OF SECTI ON ONE THOUSAND EI GHT-
Y-NINE OF THI S ARTI CLE, THE PERVMANENCY HEARI NG SHALL |INCLUDE AN AGE
APPROPRI ATE CONSULTATI ON W TH THE CHI LD

(2) EXCEPT AS OTHERW SE PROVIDED FOR IN THI' S SECTI ON, CHI LDREN AGE TEN
AND OVER HAVE THE RI GHT TO PARTI Cl PATE | N THEI R PERMANENCY HEARI NGS AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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A CH LD MAY ONLY WAI VE SUCH RI GHT FOLLOW NG CONSULTATION WTH H' S OR HER
ATTORNEY.

(3) NOTHING IN THI'S SECTI ON SHALL BE DEEMED TO LIMT THE ABILITY OF A
CH LD UNDER THE ACGE OF TEN YEARS OLD FROM PARTI CI PATING IN H'S OR HER
PERVANENCY HEARI NG,  ADDI TI ONALLY, NOTHI NG HEREIN SHALL BE DEEMED TO
REQUI RE AN ATTORNEY FOR THE CHI LD TO MAKE A MOTION TO ALLOW FOR SUCH
PARTI CI PATION. THE COURT SHALL HAVE THE DI SCRETI ON TO DETERM NE THE
MANNER AND EXTENT TO VWH CH ANY PARTI CULAR CH LD UNDER THE AGE OF TEN NAY
PARTI Cl PATE I N H'S OR HER PERVANENCY HEARI NG BASED ON THE BEST | NTERESTS
OF THE CHI LD.

(B)(1) A CH LD AGE FOURTEEN AND OLDER SHALL BE PERM TTED TO PARTIC
| PATE IN PERSON IN ALL OR ANY PORTI ON OF H' S OR HER PERVMANENCY HEARI NG
IN VH CH HE OR SHE CHOOSES TO PARTI Cl PATE.

(2) FOR CHI LDREN WHO ARE AT LEAST TEN YEARS OF AGE AND LESS THAN FOUR-
TEEN YEARS OF AGE, THE COURT MAY, ON I TS OAN MOTI ON OR UPON THE MOTI ON
OF THE LOCAL SOCI AL SERVICES DI STRICT, LIMT THE CH LD S PARTI Cl PATI ON
I N ANY PORTI ON OF A PERVMANENCY HEARING OR LIMT THE CH LD S [IN PERSON
PARTI Cl PATI ON | N ANY PORTI ON OF A PERMANENCY HEARI NG UPON A FI NDI NG THAT
DA NG SO WOULD BE I N THE BEST | NTERESTS OF THE CHI LD. | N MAKI NG A DETER-
M NATI ON PURSUANT TO THI S PARAGRAPH THE COURT SHALL CONSI DER THE CHI LD S
ASSERTION OF H'S OR HER R GHT TO PARTI Cl PATE AND MAY ALSO CONSI DER
FACTORS | NCLUDI NG, BUT NOT LIMTED TO, THE | MPACT THAT CONTACT WTH
OTHER PERSONS WHO NMAY ATTEND THE PERVANENCY HEARI NG WOULD HAVE ON THE
CH LD, THE NATURE OF THE CONTENT ANTICI PATED TO BE DI SCUSSED AT THE
PERVANENCY HEARI NG WHETHER ATTENDI NG THE HEARI NG WOULD CAUSE EMOTI ONAL
DETRI MENT TO THE CHI LD, AND THE CH LD S AGE AND MATURI TY LEVEL. | F THE
COURT DETERM NES THAT LIMTING A CH LD S I N PERSON PARTI Cl PATION IS I N
H' S OR HER BEST | NTERESTS, THE COURT SHALL MAKE ALTERNATIVE METHODS OF
PARTI Cl PATI ON  AVAI LABLE, VWH CH MAY | NCLUDE Bl FURCATI NG THE PERMANENCY
HEARI NG, PARTI Cl PATI ON BY TELEPHONE OR OTHER AVAI LABLE ELECTRONI C MEANS,
OR THE | SSUANCE OF A WRI TTEN STATEMENT TO THE COURT.

(©) EXCEPT AS OTHERW SE PROVIDED FOR IN THI'S SECTION, A CHI LD WHO HAS
CHCSEN TO PARTI Cl PATE IN H' S OR HER PERVMANENCY HEARI NG SHALL CHOOSE THE
MANNER | N VHI CH HE OR SHE SHALL PARTI Cl PATE, VWH CH MAY | NCLUDE PARTI C
| PATTION |IN PERSON, BY TELEPHONE OR AVAI LABLE ELECTRONI C MEANS, OR THE
| SSUANCE OF A VWRI TTEN STATEMENT TO THE COURT.

(D)(1) FOR CH LDREN WHO ARE AGE TEN AND OVER, THE ATTORNEY FOR THE
CH LD SHALL CONSULT WTH THE CH LD REGARDI NG WHETHER THE CHI LD WOULD
LI KE TO ASSERT H'S OR HER RI GHT TO PARTI Cl PATE | N THE PERMANENCY HEARI NG
AND I'F SO THE EXTENT AND MANNER IN WHICH HE OR SHE WOULD LIKE TO
PARTI Cl PATE.

(2) THE ATTORNEY FOR THE CHI LD SHALL NOTI FY THE ATTORNEYS FOR ALL
PARTI ES AND THE COURT AT LEAST TEN DAYS IN ADVANCE OF THE SCHEDULED
HEARING WHETHER OR NOI' THE CH LD IS ASSERTING HS OR HER RIGHT TO
PARTI Cl PATE, AND IF SO, THE MANNER IN WVHICH THE CH LD HAS CHOSEN TO
PARTI Cl PATE.

(3) (I) THE COURT SHALL GRANT AN ADJOURNMENT WHENEVER NECESSARY TO
ACCOVMODATE THE RIGHT OF A CHI LD TO PARTI Cl PATE IN H S OR HER PERMANENCY
HEARI NG | N ACCORDANCE W TH THE PROVI SIONS OF THI' S SECTI ON.

(1) NOTW THSTANDI NG PARAGRAPH TWO OF THI S SUBDI VI SI ON, THE FAI LURE OF
AN ATTORNEY FOR THE CHI LD TO NOTI FY THE COURT OF THE REQUEST OF A CHI LD
AGE TEN OR OLDER TO PARTICI PATE IN H' S OR HER PERVANENCY HEARI NG SHALL
NOT' BE GROUNDS TO PREVENT SUCH CH LD FROM PARTICIPATING IN H'S OR HER
PERVANENCY HEARI NG UNLESS A FINDI NG TO LIMT THE CH LD S PARTI Cl PATI ON
'S MADE | N ACCORDANCE W TH PARAGRAPH TWO OF SUBDIVISION (B) OF THI'S
SECTI ON.
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(4) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, UPON
THE CONSENT OF THE ATTORNEY FOR THE CHI LD, THE COURT MAY PROCEED TO
CONDUCT A PERMANENCY HEARING |F THE ATTORNEY FOR THE CHI LD HAS NOT
CONDUCTED A MEANI NGFUL CONSULTATI ON W TH THE CHI LD REGARDI NG H'S OR HER
PARTI Cl PATI ON I N THE PERMANENCY HEARI NG | F THE COURT FI NDS THAT:

(1) THE CHILD LACKS THE MENTAL CAPACI TY TO CONSULT MEANI NGFULLY W TH
H S OR HER ATTORNEY AND CANNOT UNDERSTAND THE NATURE AND CONSEQUENCES OF
THE PERVANENCY HEARI NG AS A RESULT OF A SI GNI FI CANT COGNI Tl VE LI M TATI ON
AS DETERM NED BY A HEALTH OR MENTAL HEALTH PROFESSI ONAL OR EDUCATI ONAL
PROFESSI ONAL AS PART OF A COW TTEE ON SPECI AL EDUCATI ON AND SUCH LI M -
TATION | S DOCUMENTED IN THE COURT RECORD OR THE PERMANENCY HEARI NG
REPORT;

(1'l) THE ATTORNEY FOR THE CHI LD HAS MADE DI LI GENT AND REPEATED EFFORTS
TO CONSULT WTH THE CH LD AND THE CH LD WAS El THER UNRESPONSI VE,
UNREACHABLE, OR DECLI NED TO CONSULT WTH HI' S OR HER ATTORNEY; PROVI DED,
HONEVER THAT THE FAILURE OF A FOSTER PARENT OR AGENCY TO COOPERATE I N
MAKI NG THE CHI LD REACHABLE OR AVAI LABLE SHALL NOT BE GROUNDS TO PROCEED
W THOUT CONSULTI NG W TH THE CHI LD;

(1) AT THE TIME CONSULTATI ON WAS ATTEMPTED, THE CHI LD WAS ABSENT
W THOUT LEAVE FROM FOSTER CARE; OR

(1V) DEMONSTRATI VE EVI DENCE THAT OTHER GOOD CAUSE EXI STS AND CANNOT BE
ALLEVI ATED IN A TI MELY MANNER

(E) I'F AN ADJOURNMENT |'S GRANTED PURSUANT TO PARAGRAPH THREE OF SUBDI -
VISION (D) OF TH'S SECTI ON, THE COURT MAY, UPON ITS OAN MOTION OR UPON
THE MOTION OF ANY PARTY OR THE ATTORNEY FOR THE CHI LD, MAKE A FI NDI NG
THAT REASONABLE EFFORTS HAVE BEEN MADE TO EFFECTUATE THE CHI LD S
APPROVED PERMANENCY PLAN AS SET FORTH | N SUBPARAGRAPH (111) OF PARAGRAPH
TWO OF SUBDI VI SION (D) OF SECTI ON ONE THOUSAND ElI GHTY-NINE OF THI S ARTI -
CLE; SUCH FI NDI NG SHALL BE MADE I N A WRI TTEN ORDER.

(F) NOTHING IN THI'S SECTION SHALL CONTRAVENE THE REQUI REMENTS
CONTAI NED | N SUBPARAGRAPH (1) OF PARAGRAPH ONE OF SUBDIVISION (A OF
SECTION ONE THOUSAND EIGHTY-NINE OF THI S ARTI CLE THAT THE PERVANENCY
HEARI NG BE COVPLETED W THI N THI RTY DAYS OF THE SCHEDULED DATE CERTAI N.

(G NOTHING IN THI'S SECTI ON SHALL BE CONSTRUED TO COMWPEL A CHI LD WHO
DOES NOT W SH TO PARTI Cl PATE IN H'S OR HER PERMANENCY HEARI NG TO DO SO.

S 3. This act shall take effect on the sane date and in the sane
manner as a chapter of the |aws of 2015 amending the famly court act
relating to permanency hearings for youth in foster care, as proposed in
| egislative bills nunbers S.5258-A and A 7679, takes effect; provided
however that section two of this act shall take effect on the ninetieth
day after it shall have becone a | aw.



