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STATE OF NEW YORK

8610
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
Decenber 16, 2015

Introduced by M of A TITUS -- read once and referred to the Commttee
on | nsurance

AN ACT to anend the public health Iaw and the insurance law, in relation
to utilization review agents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 206 of the public health law is anended by addi ng
two new subdivisions 30 and 31 to read as foll ows:

30. THE COVMM SSI ONER | S HEREBY DI RECTED TO ESTABLI SH AND PERI ODI CALLY
UPDATE FROM AVAI LABLE APPLI CANTS AN | NDEPENDENT POOL OF PHYSI Cl ANS AND
PROFESSI ONAL HEALTH SERVI CE PROVI DERS | N EACH MEDI CAL  AND PROFESSI ONAL
HEALTH SERVI CE SPECI ALTY TO SERVE AS | NDEPENDENT UTI LI ZATI ON REVI EW
AGENTS AS DEFI NED BY SUBDI VI SION NI NE OF SECTI ON FORTY-NINE HUNDRED OF
TH S CHAPTER.

31. (A) THE COW SSI ONER SHALL ASSI GN PHYSI Cl ANS OR OTHER PROFESSI ONAL
HEALTH SERVI CE PROVI DERS AUTHORI ZED TO EXAM NE OR EVALUATE | NJURY OR
| LLNESS FROM THE POOL | N THE APPROPRI ATE MEDI CAL OR PROFESSI ONAL HEALTH
SERVI CE SPECI ALTY AND WHO PRACTICES IN THE SAME AREA OR REG ON TO
CONDUCT PHYSI CAL EXAM NATI ONS AND REVIEW WMEDI CAL RECORDS OF COVERED
PERSONS EXCLUSI VELY ON A RANDOM ROTATI NG BASIS TO ELI M NATE BI AS OR
PREFERENCE IN THE SELECTION OF THE | NDEPENDENT UTI LI ZATION REVI EW
AGENTS, OR ALTERNATIVELY, THE COVM SSI ONER MAY SELECT A NOT- FOR- PROFI T
ORGANI ZATI ON TO ASSI GN PROVI DERS FROM THE POOL ON THE SAME BASIS. SUCH
ASSI GNMENT MAY BE DONE THROUGH A PROCESS WHEREBY A LI ST OF RANDOWLY
SELECTED, APPROPRI ATE MEDI CAL OR PROFESSI ONAL HEALTH SERVI CE PROVI DERS
IS COWILED BY GEOGRAPH C REG ON THROUGHOUT THE STATE AND PROVI DED TO
THE | NSURANCE CARRI ER AND THE CLAI MANT FOR THE PURPOSES OF PROVI DI NG
BOTH PARTIES EQUAL OPPORTUNITY TO STRI KE AN EQUAL NUMBER OF NAMES OFF
SUCH LI ST UNTIL ONE UTI LI ZATI ON REVIEW AGENT REMAINS TO CONDUCT THE
MEDI CAL EXAM NATI ON OR REVI EW OF MEDI CAL RECORDS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) WHEN A UTI LI ZATI ON REVI EW AGENT | S SELECTED FROM THE POOL OF QUAL-
| FIED UTI LI ZATION REVI EW AGENTS MAINTAINED BY THE DEPARTMENT, THE
COW SSI ONER SHALL REMOVE SUCH UTI LI ZATI ON REVI EW AGENT' S NAME FROM THE
POOL FOR A SET PERIOD OF TI ME SO THAT SUCH AGENT SHALL NOT BE AVAI LABLE
FOR ANOTHER REGQ ONAL UTI LI ZATION REVIEW AGENT ASSIGNVENT WTH N A
SPECI FI C DURATI ON OF TIME AS SHALL BE DETERM NED BY THE COWM SSI ONER
THE COW SSI ONER SHALL ADJUST THE DURATI ON OF TI ME DURI NG WHI CH A NAME
MUST BE W THHELD FROM THE POCL AS NECESSARY TO BALANCE THE NEED TO
REDUCE OVERUTI LI ZATI ON OF CERTAI N | NDEPENDENT UTI LI ZATI ON REVI EW AGENTS
W TH THE NEED TO ENSURE THAT AN ADEQUATE POOL OF | NDEPENDENT UTI LI ZATI ON
REVI EW AGENTS | S AVAI LABLE | N EACH REG ON OR GEOGRAPHI C AREA.

S 2. Subdivision 2 of section 4902 of the public health |aw, as added
by chapter 705 of the laws of 1996, is anended to read as foll ows:

2. Each wutilization review agent shall assure adherence to the
requi renents stated in subdivision one of this section by all contrac-
tors, subcontractors, subvendors, agents and enployees affiliated by
contract or otherwise with such wutilization review agent, AND SHALL
CONDUCT ALL REVI EWS | N AN OBJECTI VE AND | MPARTI AL MANNER.

S 3. Subsection (b) of section 4902 of the insurance |aw, as added by
chapter 705 of the laws of 1996, is amended to read as foll ows:

(b) Each utilization review agent shall assure adherence to the
requirenents stated in subsection (a) of this section by all contrac-
tors, subcontractors, subvendors, agents and enployees affiliated by
contract or otherwise wth such wutilization review agent, AND SHALL
CONDUCT ALL REVI EWS | N AN OBJECTI VE AND | MPARTI AL MANNER.

S 4. Section 4902 of the insurance |law is anmended by adding two new
subsections (c) and (d) to read as foll ows:

(C© UTI LI ZATI ON REVI EW AGENTS MAY HAVE THElI R RECORDS RANDOMLY REVI EVED
AND AUDI TED PERI ODI CALLY BY BOTH THE SUPERI NTENDENT OF FI NANCI AL
SERVI CES AND THE COW SSI ONER OF HEALTH. SUCH SUPERI NTENDENT AND
COW SSI ONER  SHALL BE AUTHORI ZED TO CONDUCT A RANDOM REVI EW OF NO MORE
THAN FI VE UTI LI ZATION REVI EW RECORDS ANNUALLY DURING A UTI LI ZATI ON
REVI EW AGENT' S TRI ENNI AL REG STRATION PERIOD. |IF, I N THE OPI Nl ON OF SUCH
SUPERI NTENDENT AND COWM SSI ONER, THREE OR MORE OF THE UTI LI ZATI ON REVI EW
AGENT'S RECORDS AND DOCUMENTATI ON OQUT OF THE FI VE RECORDS THAT MAY BE
AUDI TED ANNUALLY ARE JUDGED TO BE DEFI Cl ENT, SUCH SUPERI NTENDENT AND
COW SSI ONER SHALL BE AUTHORI ZED TO AUDI T ADDI TI ONAL RECORDS DURI NG SUCH
REG STRATION PERIOD AND SHALL BE AUTHORI ZED TO | NSTI TUTE A REMEDI AL
PROGRAM PRI OR TO THE EXPI RATI ON OF THE REGQ STRANT' S CURRENT  UTI LI ZATI ON
REVI EW AGENT REG STRATI ON PERI OD. | F DURI NG ANY TWO CONSECUTI VE ANNUAL
AUDI T PERI ODS A UTI LI ZATI ON REVI EW AGENT' S RECORDS AND DOCUMENTATI ON ARE
JUDGED TO BE DEFICIENT IN SPITE OF ANY PROGRAM OF REMEDI AL ACTION
DI RECTED ON THE PART OF SUCH SUPERI NTENDENT AND COWM SSI ONER, THEY MAY
REMOVE THE UTI LI ZATI ON REVI EW AGENT FROM THE POOL OF NAMES AVAI LABLE TO
CONDUCT  UTI LI ZATI ON  REVI EW5. ONCE A REAQ STRANT' S NAME HAS BEEN REMOVED
FROM THE POOL, | N ORDER TO RE- REA STER AS A UTI LI ZATI ON REVI EW AGENT THE
REG STRANT SHALL SEEK AUTHORI ZATI ON | N ACCORDANCE W TH THI' S ARTI CLE AND
IN THE SAME MANNER AS A PRACTI TI ONER WHO HAS NOT PREVI OUSLY BEEN AUTHOR-
| ZED.

(D) THE UTILIZATION REVIEW AGENT SHALL CI TE, WHENEVER AND VWHEREVER
PCSSI BLE, THE SPECI FIC PACE AND REFERENCE TO THE RELEVANT PRACTI CE
GUI DELI NE OR TO THE RELEVANT PEER- REVI EWED MEDI CAL LI TERATURE, SClI ENTI F-
|C STUDIES, ABSTRACTS, ANDOR STANDARD REFERENCE COVPENDI A, THAT THE
AGENT UTI LI ZED TO ASSI ST HM OR HER IN REACHI NG A DETERM NATI ON WHEN
COMMENTI NG ON OR MAKING ANY DETERM NATI ON ADVERSE TO THE CLAI MANT' S
ONGO NG OR CONCURRENT CARE OR A RETROSPECTI VE REVI EW BASED ON A REVI EW
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OF THE TREATING PROVIDER S RECORDS OR AN EXAM NATI ON OF THE | NJURED
PATI ENT OR CLAI MANT.

S 5. Section 4905 of the insurance |law is anended by addi ng three new
subsections (p), (qg), and (r) to read as foll ows:

(P) A PRACTI TIONER IS NOT ELI G BLE TO PERFORM A UTI LI ZATI ON REVI EW OF
A CLAIMANT WHEN THE APPEARANCE OF OR AN ACTUAL CONFLICT OF | NTEREST
EXI STS. A CONFLI CT OF | NTEREST SHALL I NCLUDE, BUT NOT BE LIMTED TOQ,
| NSTANCES WHERE THE UTI LI ZATI ON REVI EW AGENT OR SOVEONE | N THEI R OFFI CE
OR PLACE OF EMPLOYMENT OR PRACTI CE PRACTI TI ONER HAS TREATED OR EXAM NED
THE CLAI MANT. A CONFLICT OF | NTEREST MAY BE PRESUMED TO EXI ST WHEN THE
UTI LI ZATI ON REVI EW AGENT AND A PROVI DER THAT PREVIOQUSLY TREATED THE
CLAIMANT HAS A RELATIONSHI P WHI CH | NVOLVES A DI RECT OR SUBSTANTI AL
FI NANCI AL | NTEREST.

(Q A UTILIZATI ON REVI EW AGENT SHALL NOT BECOVE THE TREATI NG PROVI DER
FOR THE CLAIMANT UNLESS AUTHORIZED TO DO SO BY THE COWM SSI ONER OF
HEALTH, OR ORDERED TO BY AN ADM NI STRATI VE LAW JUDGE.

(R A PARTY MAY, WTH N FI VE BUSI NESS DAYS OF THE APPO NTMENT AS A
UTI LI ZATION REVI EW AGENT FOR A PARTI CULAR CLAI MANT, REQUEST THAT THE
UTI LI ZATI ON REVI EW AGENT DI SCLOSE ALL POTENTI AL CONFLI CTS OF | NTEREST TO
SUCH COMWM SSI ONER OF HEALTH THAT MAY RESULT FROM ANY RELATI ONSHI P
BETWEEN THE UTI LI ZATI ON REVI EW AGENT AND THE | NSURANCE CARRI ER, SELF-I N
SURED EMPLOYER, OR THE CLAI MANT. A POTENTI AL CONFLI CT OF | NTEREST EXI STS
VHEN THE UTI LI ZATI ON REVI EW AGENT, OR SOVEONE I N THEI R | MVEDI ATE FAM LY,
RECEI VES SOVETHI NG OF MATERI AL VALUE FROM THE | NSURANCE CARRI ER WHETHER
IN THE FORM OF STOCK, ROYALTIES, CONSULTANTSHI P, FUNDI NG BY A RESEARCH
GRANT, OR OTHER PAYMENT BY THE | NSURANCE CARRI ER FOR ANY ADDI Tl ONAL
SERVI CE OTHER THAN THE UTI LI ZATION REVIEW OR | F THE UTI LI ZATI ON REVI EW
AGENT RECElI VES MORE THAN FI FTY PERCENT OF HI' S OR HER TOTAL EARNED | NCOVE
BY PROVIDI NG UTILIZATION REVI EWS. SUCH REQUEST SHALL BE SUBM TTED, IN
VWRI TING TO THE COWM SSI ONER OF HEALTH AND A COPY SHALL BE SENT, DELI V-
ERED, OR SUBM TTED TO ANY OTHER PARTI ES AT SUBSTANTI ALLY THE SAME TI ME.
SUCH COWM SSI ONER SHALL DETERM NE WHETHER ANY CONFLICT OF |INTEREST IS
SUFFI Cl ENTLY MATERI AL AS TO REQUI RE DI SQUALI FI CATI ON OF THE UTI LI ZATI ON
REVI EW AGENT FROM PERFORM NG ANY UTI LI ZATI ON REVI EW UNDER THI S ARTI CLE,
AFTER PROVPT DI SCLOSURE PURSUANT TO THI S SUBDI VI SI ON.

S 6. This act shall take effect imediately.



