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Introduced by M of A LENTO., O DONNELL, SEPULVEDA, QUART, WRI GHT --
read once and referred to the Conmttee on Codes -- conmttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said commttee -- reconmtted to the Conmttee on Codes in accord-
ance with Assenbly Rule 3, sec. 2 -- commttee discharged, bill
anended, ordered reprinted as anended and reconmitted to said commt-
tee

AN ACT to anend the crimnal procedure law, the fam |y court act and the
executive law, in relation to statements of those accused of crines
and eyewitness identifications, to enhance crimnal investigations and
prosecutions and to pronote confidence in the crimnal justice system
of this state

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 60.45 of the crimnal procedure |aw is anended by
addi ng a new subdivision 3 to read as fol |l ows:

3. (A) WHEN A PERSON |'S SUBJECT TO | NTERROGATI ON BY A PUBLI C SERVANT
AT A DETENTION FACILITY, AND THE PUBLI C SERVANT | S AWARE OR HAS REASON
TO SUSPECT THAT THE PERSON | NTERROGATED COW TTED A CRI ME UNDER | NVESTI -
GATI ON BY SUCH PUBLI C SERVANT OR A LAW ENFORCEMENT ENTITY ASSCCI ATED
W TH SUCH PUBLI C SERVANT, THE ENTI RE | NTERROGATI ON, | NCLUDI NG THE G VI NG
OF ANY REQUI RED ADVI CE OF THE RI GHTS OF THE | NDI VI DUAL BEI NG QUESTI ONED,
AND THE WAI VER OF ANY RI GHTS BY THE | NDI VI DUAL, SHALL BE RECORDED BY AN
APPROPRI ATE VI DEO RECORDI NG DEVICE, |F THE | NTERROGATION |INVOLVES A
CLASS A-1 FELONY OR A VI OLENT FELONY OFFENSE AS DEFI NED I N SECTI ON 70. 02
OF THE PENAL LAW THE | NTERROGATI ON SHALL BE RECORDED |IN A MANNER SUCH
THAT THE PERSONS | N THE RECORDI NG ARE SHOMWN AND THE SPEECH IS | NTELLI G -
BLE. SUCH RECORDI NG MAY ALSO BE CONDUCTED OUTSI DE OF A DETENTI ON FACI L-
I TY. FOR PURPCSES OF THI S PARAGRAPH, THE TERM "DETENTION FACILITY"
SHALL MEAN A PCLI CE STATI ON, CORRECTI ONAL FACI LI TY, HOLDI NG FACILITY FOR
PRI SONERS, PROSECUTOR S OFFI CE OR OTHER FACI LI TY WHERE PERSONS ARE HELD

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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I N DETENTI ON I N CONNECTI ON W TH CRI M NAL CHARGES THAT HAVE BEEN OR MNAY
BE FI LED AGAI NST THEM

(B) NO CONFESSI ON, ADM SSI ON OR OTHER STATEMENT SHALL BE SUBJECT TO A
MOTI ON TO SUPPRESS PURSUANT TO SUBDI VI SION THREE OF SECTION 710.20 OF
TH S CHAPTER BASED SCLELY UPON THE FAI LURE TO VI DEO RECORD SUCH | NTERRG-
GATION IN A DETENTION FACILITY AS DEFINED I N PARAGRAPH (A) OF THI' S
SUBDI VI SI ON.  HOWEVER, VWHEN THE PEOPLE OFFER | NTO EVI DENCE AGAINST A
DEFENDANT A CONFESSI ON, ADM SSI ON OR OTHER STATEMENT MADE BY A PERSON
W TH RESPECT TO AN ALLEGED OFFENSE SPECI FI ED I N PARAGRAPH (A) OF THI'S
SUBDI VI SI ON  THAT HAS NOT BEEN VI DEO RECORDED, THE COURT SHALL CONSI DER
THE FAI LURE TO RECORD AS A FACTOR, | N ACCORDANCE W TH PARAGRAPH (C) OF
TH'S SUBDIVISION, | N DETERM NI NG WVHETHER SUCH CONFESSI ON, ADM SSI ON OR
OTHER STATEMENT SHALL BE ADM SSI BLE.

(© NOTW THSTANDI NG THE REQUI REMENT OF PARAGRAPH (A) OF THIS SUBDI VI -
SION, FOLLOWNG A WRI TTEN MOTI ON OF THE PROSECUTOR ASSERTI NG GOOD CAUSE
PURSUANT TO TH S PARAGRAPH, FILED WTH N THE TI ME PERI CDS SPECIFIED IN
SECTION 710.30 OF TH S CHAPTER, AND AFTER AN OPPORTUNI TY FOR A HEARI NG
UPON CLEAR AND CONVI NCI NG PROOF OF SUCH GOOD CAUSE, THE COURT MAY FI ND
THAT SUCH | NTERROGATI ON NEED NOT HAVE BEEN RECORDED. SUCH GOOD CAUSE MAY
I NCLUDE THE FOLLOW NG

(1) THE VI DEO RECORDI NG EQUI PMENT MALFUNCTI ONED WHI LE THE RECORDI NG OF
THE | NTERROGATI ON WAS ATTEMPTED.

(1) VIDEO RECORDI NG EQUI PMENT WAS NOT REASONABLY AVAI LABLE BECAUSE | T
WAS BEING USED TO RECORD OTHER | NTERROGATI ONS | N ACCORDANCE W TH THI S
SECTI ON, AND NO SUCH | NTERROGATI ON COULD REASONABLY HAVE BEEN DELAYED.

(I'11) THE STATEMENT WAS MADE | N RESPONSE TO PEDI GREE QUESTI ONS THAT
ARE REASONABLY AND ROUTI NELY ASKED DURI NG ARREST PROCESSI NG

(1'V) THE STATEMENT WAS MADE SPONTANEQUSLY BY THE | NDI VI DUAL AND NOT | N
RESPONSE TO QUESTI ONI NG BY A PUBLI C SERVANT.

(V) THE STATEMENT WAS MADE DURI NG AN | NTERROGATI ON THAT WAS CONDUCTED
VWHEN THE | NTERVI EWNER WAS UNAWARE AND HAD NO REASON TO SUSPECT THAT A
QUALI FYI NG OFFENSE MAY HAVE OCCURRED.

(M) THE STATEMENT WAS MADE AFTER THE | NDI VI DUAL VOLUNTARI LY, AND
W THOUT EXPRESS OR | MPLI ED ENCOURAGEMENT BY A PUBLI C SERVANT, REFUSED TO
PARTI Cl PATE | N THE | NTERROGATI ON | F RECORDED, AND THE ClI RCUMSTANCES OF
THE REFUSAL WERE RECORDED OR, |F SUCH A RECORD OF THE REFUSAL WAS
REFUSED AS WELL, REASONABLY CONTEMPORANEQOUS DOCUMENTATI ON OF THE Cl RCUM
STANCES OF THE REFUSAL WAS MADE.

(M1) IT WAS THE REASONABLE BELI EF OF THE APPROPRI ATE LAW ENFORCEMENT
OFFI CI AL OR OFFI C ALS THAT A VI DEO RECORDI NG WOULD JEOPARDI ZE THE SAFETY
OF A SPECIFIC PERSON OR PERSONS OR REVEAL THE I DENTI TY OF ONE OR MORE
SPECI FI C  CONFI DENTI AL | NFORVANTS, AND  REASONABLY  CONTEMPORANEQUS
DOCUMENTATI ON OF THE Cl RCUMSTANCES OF SUCH BELI EF WAS MADE.

(MI1) SUCH STATEMENT WAS MADE AT A LOCATI ON NOT EQUI PPED W TH AN
APPROPRI ATE RECORDI NG DEVI CE, | T WAS NOT REASONABLY POSSI BLE, UNDER THE
Cl RCUMSTANCES, TO BRI NG EQUI PMENT TO SUCH LOCATI ON OR TRANSFER THE | NDI -
VIDUAL TO A DETENTION FACI LITY FOR | NTERROGATI ON, AND THE REASON FOR
USI NG SUCH LOCATI ON WAS NOT' TO SUBVERT THE |INTENT OF THE LAW FOR
PURPOSES OF THIS SECTION, THE TERM "LOCATI ON' SHALL | NCLUDE THOSE
LOCATI ONS SPECI FI ED | N PARAGRAPH (B) OF SUBDIVISION FOUR OF SECTION
305.2 OF THE FAM LY COURT ACT.

(D) IN THE EVENT THAT AN | NTERROGATI ON THAT QUALI FI ED FOR RECORDI NG
UNDER PARAGRAPH (A) OF THI'S SUBDI VI SI ON WAS NOT RECORDED AND THE COURT
DETERM NES THAT THE NON- RECORDED, ALLEGED CONFESSI ON, ADM SSI ON OR OTHER
STATEMENT 1S LAWULLY ADM SSI BLE, THEN, UPON REQUEST OF THE DEFENDANT,
THE COURT MUST | NSTRUCT THE JURY THAT THE LAW GENERALLY REQUI RES RECORD-
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| NG UNDER SUCH ClI RCUMSTANCES AND THAT THE PECPLE' S FAlI LURE TO RECORD THE
DEFENDANT' S ALLEGED CONFESSI ON, ADM SSION OR OTHER STATEMENT MAY BE
CONSIDERED IN |ITS DELIBERATIONS, |INCLUDING BUT NOT LIMTED TO IN
DETERM NI NG WHETHER SUCH ALLEGED CONFESSI ON, ADM SSI ON OR OTHER STATE-
MENT WAS VOLUNTARI LY MADE, | S ACCURATE OR TRUTHFUL, OR WAS MADE AT ALL.
VHEN SO | NSTRUCTI NG THE JURY, | F THE COURT HAS FOUND THAT GOOD CAUSE FOR
NON- RECORDI NG EXI STED | N ACCORDANCE W TH PARAGRAPH (C) OF THI S SUBDI VI -
SI ON, THE COURT, AT THE REQUEST OF THE PEOPLE, SHALL ADVI SE THE JURY OF
THE FACTOR OR FACTORS SET FORTH I N PARAGRAPH (C) OF THI'S SuBDI VI SI ON
THAT THE COURT FOUND TO BE PROVED, W THOUT DI SCLOSI NG THE COURT' S FI ND-
ING W TH RESPECT THERETO, AND ADVI SE THE JURY THAT | T MAY MAKE AN | NDE-
PENDENT DETERM NATI ON CONCERNI NG WHAT WEI GHT, IF ANY, TO GVE TO THE
FAI LURE TO RECORD.

(E) VIDEO RECORDI NG AS REQUI RED BY THI S SECTI ON SHALL BE CONDUCTED I N
ACCORDANCE W TH STANDARDS CONSI STENT WTH THI'S SUBDI VI SI ON  ESTABLI SHED
I N REGULATI ONS BY THE DI VI SI ON OF CRI M NAL JUSTI CE SERVI CES.

S 2. Subdivision 8 of section 305.2 of the famly court act, as
anmended by chapter 398 of the laws of 1983, is amended and a new subdi -
vision 5-a is added to read as foll ows:

5-A.  WHEN AT ANY TIME A CHILD I'S SUBJECT TO | NTERROGATI ON BY A PUBLIC
SERVANT AT A FACILITY DESIGNATED BY THE CH EF ADM NI STRATOR OF THE
COURTS AS A SU TABLE PLACE FOR THE QUESTI ONI NG OF JUVENI LES PURSUANT TO
SUBDI VI SION FOUR OF THI' S SECTI ON, AND THE PUBLI C SERVANT | S AWARE OR HAS
REASON TO SUSPECT THAT THE CHI LD | NTERROGATED COW TTED AN ACT THAT
WOULD BE A CRIME IF COW TTED BY AN ADULT AND WHI CH | S UNDER | NVESTI -
GATI ON BY SUCH PUBLI C SERVANT OR A LAW ENFORCEMENT ENTITY ASSCCI ATED
W TH SUCH PUBLI C SERVANT, THE ENTI RE | NTERROGATI ON, | NCLUDI NG THE G VI NG
OF ANY REQUI RED NOTICE TO THE CHILD AS TOH S OR HER RIGHTS AND H' S OR
HER WAl VER OF ANY RIGHTS, SHALL BE VIDEO RECORDED AND GOVERNED IN
ACCORDANCE W TH THE PROVI SI ONS OF SUBDI VI SI ON THREE OF SECTI ON 60. 45 OF
THE CRI M NAL PROCEDURE LAW THE | NTERROGATI ON SHALL BE RECORDED IN A
MANNER SUCH THAT THE PERSONS | N THE RECORDI NG ARE SHOMWN AND THE SPEECH
IS INTELLI G BLE. A COPY OF THE RECORDI NG SHALL BE SUBJECT TO DI SCOVERY
PURSUANT TO SECTION 331.2 OF THIS ARTICLE. THI'S SUBDI VI SI ON SHALL NOT
APPLY TO A STATEMENT MADE TO THE PROBATI ON SERVICE, I N ACCORDANCE W TH
SUBDI VI SI ON SEVEN OF SECTION 308.1 OF TH S PART, EXCEPT WHEN SUCH STATE-
MENT MAY BE ADM SSI BLE UNDER SUCH SUBDI VI SI ON SEVEN OF SECTI ON 308. 1.

8. In determning the suitability of questioning and deterni ning the
reasonabl e period of time for questioning such a child, the child' s age,
the presence or absence of his OR HER parents or other persons legally
responsi ble for his OR HER care [and], notification pursuant to subdivi-
sion three AND, WHERE THE CHI LD HAS BEEN | NTERROGATED AT A FACI LI TY
DESI GNATED BY THE CHI EF ADM NI STRATOR OF THE COURTS AS A SU TABLE PLACE
FOR THE QUESTIONING OF JUVEN LES, WHETHER THE | NTERROGATI ON WAS I N
COWPLI ANCE WTH THE VIDEO RECORDI NG AND DI SCLOSURE REQUI REMENTS OF
SUBDIVISION FIVEFA OF THIS SECTION shall be included anong rel evant
consi derati ons.

S 3. Subdivision 3 of section 344.2 of the famly court act is renum
bered subdivision 4 and a new subdivision 3 is added to read as foll ows:

3. VWHEN AT ANY TIME A CHI LD IS SUBJECT TO | NTERROGATI ON BY A PUBLIC
SERVANT AT A FACILITY DESIGNATED BY THE CH EF ADM NI STRATOR OF THE
COURTS AS A SU TABLE PLACE FOR THE QUESTI ONI NG OF JUVENI LES PURSUANT TO
SUBDI VI SI ON FOUR OF SECTION 305.2 OF THI S ARTI CLE, AND THE PUBLI C SERV-
ANT IS AWARE OR HAS REASON TO SUSPECT THAT THE CHI LD | NTERROGATED
COW TTED AN ACT THAT WOULD CONSTI TUTE A CRIME | F COW TTED BY AN ADULT
AND WHICH IS UNDER |INVESTIGATION BY SUCH PUBLIC SERVANT OR A LAW
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ENFORCEMENT ENTI TY ASSCCI ATED W TH SUCH PUBLIC SERVANT, THE ENTIRE
| NTERROGATI ON, | NCLUDI NG THE G VI NG OF ANY REQUI RED NOTI CE TO THE CHI LD
AS TOH S OR HER RIGHTS AND H'S OR HER WAl VER OF ANY RIGHTS, SHALL BE
VI DEO RECORDED AND GOVERNED | N ACCORDANCE W TH THE PROVI SI ONS OF SUBDI -
VI SI ON THREE OF SECTI ON 60.45 OF THE CRIM NAL PROCEDURE LAW THE | NTER-
ROGATI ON SHALL BE RECORDED IN A MANNER SUCH THAT THE PERSONS IN THE
RECORDING ARE SHOM AND THE SPEECH |S |INTELLIG BLE. A COPY OF THE
RECORDI NG SHALL BE SUBJECT TO DI SCOVERY PURSUANT TO SECTION 331.2 OF
TH S ARTI CLE. THI'S SUBDI VI SI ON SHALL NOT APPLY TO A STATEMENT MADE TO
THE PROBATI ON SERVI CE, | N ACCORDANCE W TH SUBDI VI SI ON SEVEN OF SECTI ON
308.1 OF THIS ARTICLE, EXCEPT WHEN SUCH STATEMENT NMAY BE ADM SSI BLE
UNDER SUCH SUBDI VI SI ON SEVEN OF SECTI ON 308. 1.

S 4. Section 60.25 of the crimnal procedure | aw, subparagraph (ii) of
par agraph (a) of subdivision 1 as anended by chapter 479 of the |aws of
1977, is amended to read as foll ows:

S 60.25 Rules of evidence; identification by nmeans of previous recogni-
tion, in absence of present identification.

1. In any crimnal proceeding in which the defendant's comm ssion of
an offense is in issue, testinony as provided in subdivision two nay be
given by a w tness when:

(a) Such witness testifies that:

(i) He OR SHE observed the person clained by the people to be the
defendant either at the tine and place of the conm ssion of the offense
or upon sone ot her occasion relevant to the case; and

(ii) On a subsequent occasi on he OR SHE observed, under circunstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a person OR  WHERE
THE OBSERVATION 1S MADE PURSUANT TO A BLI ND PROCEDURE AS DEFI NED I N
PARAGRAPH (C) OF THI'S SUBDI VI SI ON, A PICTORI AL, PHOTOGRAPHI C, ELECTRONM
IC, FILMED OR VIDEO RECORDED REPRODUCTI ON OF A PERSON whom he OR SHE
recogni zed as the sane person whom he OR SHE had observed on the first
or incrimnating occasion; and

(ii1) He OR SHE is unable at the proceeding to state, on the basis of
present recollection, whether or not the defendant is the person in
guestion; and

(b) It 1is established that the defendant is in fact the person whom
the wi tness observed and recognized OR WHOSE PICTORI AL, PHOTOGRAPHI C
ELECTRONI C, FILMED OR VI DEO RECORDED REPRODUCTI ON THE W TNESS OBSERVED
AND RECOGNI ZED on the second occasion. Such fact nay be established by
testinmony of another person or persons to whomthe wtness pronptly
decl ared his OR HER recognition on such occasi on AND BY SUCH PICTORI AL,
PHOTOGRAPHI C, ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON.

(O (I) FOR PURPCSES OF THI'S SECTION, A "BLIND PROCEDURE" IS ONE I N
VH CH THE W TNESS | DENTI FI ES A PERSON | N AN ARRAY OF PICTORI AL, PHOTO
GRAPHI C, ELECTRONIC, FILMED OR VIDEO RECORDED REPRODUCTI ONS UNDER
Cl RCUMBTANCES THAT COWLY WTH THE APPLI CABLE PROVISIONS OF SECTION
60.80 OF THE CRIM NAL PROCEDURE LAW AND THE PROTOCOLS PROMULGATED I N
ACCORDANCE W TH SUBDI VI SI ON TVENTY- ONE OF SECTI ON ElI GHT HUNDRED THI RTY-
SEVEN OF THE EXECUTI VE LAW AND WHERE, AT THE TI ME THE | DENTI FI CATION | S
MADE, EACH PUBLI C SERVANT ADM NI STERI NG SUCH PROCEDURE AND W TH WHOM THE
W TNESS COVMUNI CATES W TH RESPECT TO THE CONDUCTI NG OF SUCH PROCEDURE
DOES NOT KNOW WHI CH PERSON | N THE ARRAY | S THE SUSPECT.

(1'l) THE FAILURE OF A PUBLI C SERVANT TO FOLLOW SUCH A PROCEDURE SHALL
RESULT IN THE PRECLUSION OF TESTI MONY REGARDI NG THE | DENTI FI CATI ON
PROCEDURE AS EVI DENCE | N CHI EF, BUT SHALL NOT, IN AND OF | TSELF, CONSTI -
TUTE A LEGAL BASIS TO SUPPRESS EVI DENCE | N RESPONSE TO A MOTI ON MADE
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PURSUANT TO SUBDI VI SION SI X OF SECTION 710.20 OF THIS CHAPTER THI'S
PARAGRAPH, | N AND OF | TSELF, NEI THER LI M TS NOR EXPANDS SUBDI VI SI ON SI X
OF SECTION 710.20 OF THI S CHAPTER

2. Under circunstances prescribed in subdivision one OF TH S SECTI ON,
such witness may testify at the crimnal proceeding that the person whom
he OR SHE observed and recognized OR WHOSE PICTORI AL, PHOTOGRAPHI C
ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON HE OR SHE OBSERVED AND
RECOGNI ZED on the second occasion is the sane person whom he OR SHE
observed on the first or incrimnating occasion. Such testinony,
together with the evidence that the defendant is in fact the person whom
the wtness observed and recognized OR WHOSE PI CTORI AL, PHOTOGRAPHI C
ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON HE OR SHE OBSERVED AND
RECOGNI ZED on the second occasi on, constitutes evidence in chief.

S 5. Section 60.30 of the crimnal procedure |aw, as anended by chap-
ter 479 of the laws of 1977, is anended to read as foll ows:

S 60.30 Rules of evidence; identification by nmeans of previous recogni-
tion, in addition to present identification.

In any crimnal proceeding in which the defendant's comm ssion of an
offense is in issue, a witness who testifies that (a) he OR SHE observed
the person clainmed by the people to be the defendant either at the tine
and place of the comm ssion of the offense or upon sonme other occasion
relevant to the case, and (b) on the basis of present recollection, the
defendant is the person in question and (c) on a subsequent occasion he
OR SHE observed the defendant, OR WHERE THE OBSERVATI ON | S MADE PURSUANT
TO A BLIND PROCEDURE, AS DEFI NED | N PARAGRAPH (C) OF SUBDI VI SI ON ONE OF
SECTI ON 60.25 OF THIS ARTICLE, A PICTORI AL, PHOTOGRAPHI C, ELECTRONI C
FILMED OR VIDEO RECORDED REPRODUCTI ON OF THE DEFENDANT, under circum
stances consistent with such rights as an accused person nmay derive
under the constitution of this state or of the United States, and then
al so recogni zed him OR HER OR THE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C
FILMED OR VIDEO RECORDED REPRODUCTI ON OF HH M OR HER as the sanme person
whom he OR SHE had observed on the first or incrimnating occasion, nmay,
in addition to making an identification of the defendant at the crimna
proceedi ng on the basis of present recollection as the person whom he OR
SHE observed on the first or incrimnating occasion, also describe his
OR HER previous recognition of the defendant and testify that the person
whom he OR SHE observed OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C
FI LMED OR VI DEO RECORDED REPRODUCTI ON HE OR SHE OBSERVED on such second
occasion is the sane person whom he OR SHE had observed on the first or
incrimnating occasion. Such testinony AND SUCH PI CTORI AL, PHOTOGRAPH
IC, ELECTRONIC, FILMED OR VIDEO RECORDED REPRODUCTION constitutes
evi dence in chief.

S 6. The crimnal procedure law is anended by adding a new section
60.80 to read as foll ows:

S 60. 80 EYEW TNESS | DENTI FI CATI ON PROCEDURES.

I N ANY ARRAY AND ANY LI VE LI NEUP | DENTI FI CATI ON PROCEDURE CONDUCTED BY
A PUBLI C SERVANT, THE FOLLOW NG PROCEDURES SHALL BE FOLLOWED

1. THE | DENTI FI CATI ON PROCEDURE SHALL BE CONDUCTED AS A "BLI ND PROCE-
DURE" AS DEFI NED | N SUBPARAGRAPH (1) OF PARAGRAPH (C) OF SUBDI VI SI ON ONE
OF SECTI ON 60.25 OF THI S ARTI CLE

2. PRIOR TO ANY SUCH | DENTI FI CATI ON PROCEDURE, THE EYEW TNESS SHALL BE
| NSTRUCTED THAT:

(A) THE PERPETRATOR MAY OR MAY NOT BE AMONG THE PERSONS IN THE | DEN
TI FI CATI ON PROCEDURE

(B) THE ADM NI STRATOR DOES NOT KNOW VWHO THE PERPETRATOR | S;
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(© THE EYEWTNESS SHOULD NOT FEEL COVWPELLED TO MAKE AN | DENTI FI CA-
TI ON;

(D) THE | NVESTI GATI ON W LL CONTI NUE WHETHER OR NOT AN | DENTI FI CATI ON
'S MADE, AND

(E) THE PROCEDURE REQUI RES THE ADM NI STRATOR TO ASK AND THEN DOCUMENT
A STATEMENT, MADE IN THE WTNESS S OMN WORDS, OF THE W TNESS' S LEVEL OF
CONFI DENCE | N THE ACCURACY OF ANY | DENTI FI CATI ON.

3. (A) UNLESS | MPRACTI CABLE, THE PHOTOGRAPH OF THE SUSPECT USED IN A
PHOTO ARRAY SHALL BE CONTEMPORARY AND RESEMBLE THE SUSPECT' S APPEARANCE
AT THE TI ME OF THE OFFENSE. WHEN SUCH | S | MPRACTI CABLE, THE | NVESTI GATOR
SHALL DOCUMENT, | N REASONABLY CONTEMPCRANEQUS WRI TTEN FORM THE REASONS
THEREFOR.

(B) I N A PHOTO ARRAY, THERE SHALL BE NO CHARACTERI STI CS OF THE PHOTO
GRAPHS THEMSELVES OR THE BACKGROUND ON WHI CH THEY ARE PLACED THAT WOULD
MAKE ANY PHOTOGRAPH STAND QUT.

(© A PHOTO ARRAY OR LI VE LI NEUP SHALL BE COWMPOSED SO THAT THE FI LLERS
GENERALLY RESEMBLE THE EYEW TNESS S DESCRI PTION OF THE PERPETRATOR,
VWH LE ENSURI NG THAT THE SUSPECT DOES NOT STAND OUT FROM THE FI LLERS.

(D) I'F THERE ARE MULTI PLE EYEW TNESSES, EACH EYEW TNESS SHALL VI EW THE
PHOTO ARRAY OR LI VE LI NEUP SEPARATELY, THE SUSPECT SHALL BE PLACED IN A
DI FFERENT POSITION IN THE LIVE LINEUP AND/OR PHOTO ARRAY FOR EACH
EYEW TNESS, AND THE EYEW TNESSES SHALL NOT BE PERM TTED TO COVMUNI CATE
WTH EACH OIHER UNTIL ALL OF THE | DENTI FI CATI ON PROCEDURES HAVE BEEN
COVPLETED.

4. (A) NOTH NG SHALL BE SAI D TO AN EYEW TNESS THAT M GHT | NFLUENCE HI S
OR HER | DENTI FI CATI ON OF ANY PARTI CULAR PERSON IN THE LIVE LINEUP OR
PHOTO ARRAY.

(B) IF THE EYEWTNESS |DENTIFIES A PERSON AS THE PERPETRATOR, THE
EYEW TNESS SHALL NOT BE PROVI DED ANY | NFORVATI ON CONCERNI NG SUCH PERSON
BEFORE THE ADM NI STRATOR OBTAI NS THE EYEW TNESS' S CONFI DENCE STATEMENT
ABOUT THE SELECTI ON.

5. (A) A RECORD OF THE | DENTI FI CATI ON PROCEDURE SHALL BE MADE THAT
| NCLUDES ALL | DENTI FI CATION AND NON-| DENTI FI CATI ON RESULTS OBTAI NED
DURI NG THE | DENTI FI CATI ON PROCEDURES.

(B) (1) A VIDEO RECORDI NG SHALL BE MADE OF THE ENTIRE | DENTI FI CATI ON
PROCEDURE, | NCLUDI NG BUT NOT LIM TED TO THE SETTI NG UP OF THE PROCEDURE
AND THE | NSTRUCTI ONS AND STATEMENTS OF W TNESSES AND THE STATEMENT OR
STATEMENTS MADE | N COWPLI ANCE W TH PARAGRAPH (E) OF SUBDI VI SI ON TWO OF
TH S SECTI ON.

(1) NOTW THSTANDI NG THE REQUI REMENTS OF SUBPARAGRAPH (1) OF TH'S
PARAGRAPH, FOLLONNG A WRITTEN MOTI ON OF THE PROSECUTCOR, AND AFTER AN
OPPORTUNI TY FOR A HEARI NG THE COURT MAY FI ND THAT A VI DEO RECORDI NG WAS
NOT REQUI RED | F THE PEOPLE SHOW BY CLEAR AND CONVI NCI NG EVI DENCE THAT
(A) THE VI DEO RECORDI NG EQUI PMENT MALFUNCTI ONED WHI LE THE RECORDI NG OF
THE | DENTI FI CATI ON PROCEDURE WAS ATTEMPTED; (B) VIDEO RECORDI NG EQUI P-
MENT WAS NOT REASONABLY AVAI LABLE BECAUSE | T WAS BEI NG USED TO RECCRD
OTHER | DENTI FI CATI ON PROCEDURES | N ACCORDANCE W TH THI S SECTI ON, AND NO
SUCH | DENTI FI CATI ON PROCEDURE COULD REASONABLY HAVE BEEN DELAYED, OR (O
SUCH | DENTI FI CATI ON PRCCEDURE WAS NMADE AT A LOCATI ON NOT EQUI PPED W TH
AN APPROPRI ATE RECORDI NG DEVI CE, | T WAS NOTI REASONABLY POSSI BLE, UNDER
THE Cl RCUMSTANCES, TO BRING EQU PMENT TO SUCH LOCATION OR  MOVE THE
PROCEDURE TO A LOCATI ON AT WH CH APPROPRI ATE VI DEO RECORDI NG WAS AVAI L-
ABLE, AND THE REASON FOR USING THE LOCATI ON WAS NOT TO SUBVERT THE
I NTENT OF THE LAW
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(I'11) VIDEO RECORDING AS REQU RED BY TH'S PARAGRAPH, SHALL BE
CONDUCTED | N ACCORDANCE W TH STANDARDS CONSI STENT W TH THI S PARAGRAPH
ESTABLI SHED | N REGULATI ONS BY THE DI VI SION OF CRI M NAL JUSTI CE SERVI CES.

6. THE FOLLOW NG DEFI NI TI ONS SHALL APPLY TO TH S SECTI ON:

(A) "BLIND' MEANS AT THE TI ME THE | DENTI FI CATION | S MADE, EACH PUBLI C
SERVANT ADM NI STERI NG THE | DENTI FI CATI ON PROCEDURE AND W TH WHOM THE
W TNESS COWMUNI CATES DOES NOT KNOW WH CH PERSON | N THE ARRAY | S THE
SUSPECT.

(B) "EYEW TNESS' OR "W TNESS'" MEANS A PERSON WHO OBSERVES ANOTHER
PERSON AT OR NEAR THE SCENE OF AN OFFENSE OR UPON SOVE OTHER OCCASI ON
RELEVANT TO THE | NVESTI GATI ON OR CASE.

(O "FILLER' MEANS El THER A PERSON OR A PHOTOGRAPH OF A PERSON WHO IS
NOT SUSPECTED OF THE OFFENSE UNDER | NVESTI GATI ON AND IS | NCLUDED | N AN
| DENTI FI CATI ON PROCEDURE.

(D) "1 DENTI FI CATI ON PROCEDURE" MEANS A LI VE LI NEUP OR A PHOTO ARRAY.

(E) "LIVE LI NEUP" MEANS AN | DENTI FI CATI ON PROCEDURE I N WVHICH A GROUP
OF PERSONS, | NCLUDI NG THE SUSPECTED PERPETRATOR OF AN OFFENSE AND OTHER
PERSONS NOT SUSPECTED OF THE OFFENSE, |'S DI SPLAYED TO AN EYEW TNESS FOR
THE PURPOSE OF DETERM NI NG WHETHER THE EYEW TNESS | DENTI FI ES THE SUSPECT
AS THE PERPETRATOR

(F) "ARRAY" MEANS ANY PHOTOGRAPHI C ARRAY.

(G "PHOTOGRAPHI C ARRAY" OR "PHOTO ARRAY" MEANS AN | DENTI FI CATI ON
PROCEDURE | N WHI CH AN ARRAY OF PHOTOGRAPHS, | NCLUDING A PHOTOGRAPH OF
THE SUSPECTED PERPETRATOR OF AN OFFENSE AND OTHER PERSONS NOT SUSPECTED
OF THE OFFENSE, |S DI SPLAYED TO AN EYEW TNESS EI THER I N HARD COPY FORM
OR VIA COWUTER FOR THE PURPCSE OF DETERM NI NG WHETHER THE EYEW TNESS
| DENTI FI ES THE SUSPECT AS THE PERPETRATOR.

S 7. Subdivision 6 of section 710.20 of the crimnal procedure |aw, as
anmended by chapter 8 of the laws of 1976 and as renunbered by chapter
481 of the laws of 1983, is anended to read as foll ows:

6. Consists of potential testinony regarding an observation of the
defendant either at the time or place of the conmm ssion of the offense
or upon sone ot her occasion relevant to the case, which potential testi-
nony would not be adm ssible upon the prospective trial of such charge
owing to an inproperly nmade previous identification of the defendant OR
| DENTI FI CATI ON OF A PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR VI DEO
RECORDED REPRCDUCTI ON OF THE DEFENDANT by the prospective witness. A
CLAI M THAT SUCH PREVI QUS | DENTI FI CATI ON OF THE DEFENDANT OR | DENTI FI CA-
TION OF A PICTORI AL, PHOTOGRAPHI C, ELECTRONI C, FI LMED OR VI DEO RECORDED
REPRODUCTI ON OF THE DEFENDANT BY A PROSPECTIVE WTNESS DID NOTI COWPLY
W TH PARAGRAPH (C) OF SUBDI VI SI ON ONE OF SECTI ON 60. 25 OR SECTI ON 60. 80
OF TH' S CHAPTER OR WTH THE PROTOCOLS PROMULGATED | N ACCORDANCE W TH
SUBDI VI SION  TWENTY-ONE OF SECTION ElIGHT HUNDRED THI RTY- SEVEN OF THE
EXECUTI VE LAW SHALL NOT, IN AND OF | TSELF, CONSTI TUTE A LEGAL BASIS TO
SUPPRESS EVI DENCE | N RESPONSE TO A MOTI ON MADE PURSUANT TO THI S SUBDI VI -
Sl ON.

S 8. Subdivision 1 of section 710.30 of the crimnal procedure |aw, as
separately anended by chapters 8 and 194 of the laws of 1976, is amended
to read as foll ows:

1. Wienever the people intend to offer at a trial (a) evidence of a
statenment nade by a defendant to a public servant, which statenment if
involuntarily made would render the evidence thereof suppressible upon
notion pursuant to subdivision three of section 710.20 OF THH'S ARTI CLE,
or (b) testinony regarding an observation of the defendant either at the
time or place of the conm ssion of the offense or upon sonme other occa-
sion relevant to the case, to be given by a witness who has previously
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identified him OR HER OR A PICTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED
OR VI DEO RECORDED REPRODUCTI ON OF HIM OR HER as such, they nmust serve
upon the defendant a notice of such intention, specifying the evidence
intended to be of fered.

S 9. Section 343.3 of the famly court act, as added by chapter 920 of
the laws of 1982, is anended to read as foll ows:

S 343.3. Rules of evidence; identification by means of previous recog-
nition in absence of present identification. 1. In any juvenile delin-
guency proceeding in which the respondent’'s commission of a crine is in
issue, testinony as provided in subdivision two nay be given by a
Wi t ness when:

(a) such witness testifies that:

(i) he OR SHE observed the person clained by the presentnent agency to
be the respondent either at the tinme and place of the comm ssion of the
crime or upon sone other occasion relevant to the case; and

(ii) on a subsequent occasion he OR SHE observed, under circunstances
consistent with such rights as an accused person nmay derive under the
constitution of this state or of the United States, a person, OR WHERE
THE OBSERVATI ON | S MADE PURSUANT TO A BLIND PROCEDURE AS DEFINED IN
PARAGRAPH (C) OF THI'S SUBDI VI SION, A PI CTORI AL, PHOTOGRAPHI C, ELECTRON-
I C, FILMED OR VI DEO RECORDED REPRODUCTI ON OF A PERSON whom he OR SHE
recogni zed as the sane person whom he OR SHE had observed on the first
i ncrimnating occasion; and

(ii1) he OR SHE is unable at the proceeding to state, on the basis of
present recollection, whether or not the respondent is the person in
guestion; and

(b) it is established that the respondent is in fact the person whom
the wtness observed and recognized OR WHOSE PI CTORI AL, PHOTOGRAPHI C
ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON THE W TNESS OBSERVED
AND RECOGNI ZED on the second occasion. Such fact may be established by
testi nmony of another person or persons to whom the wtness pronptly
declared his OR HER recognition on such occasi on AND BY SUCH PI CTORI AL,
PHOTOGRAPHI C, ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON.

(O (1) FOR PURPCSES OF THI S SECTION, A "BLIND PROCEDURE" |IS ONE IN
VH CH THE WTNESS |IDENTIFIES A PERSON | N AN ARRAY OF PI CTORI AL, PHOTO-
GRAPHI C, ELECTRONIC, FILMED OR VIDEO RECORDED REPRODUCTI ONS UNDER
Cl RCUMSTANCES THAT COWLY WTH THE APPLI CABLE PROVI SI ONS OF SECTI ON
60. 80 OF THE CRI M NAL PROCCEDURE LAWAND THE PROTOCOLS PROMULGATED IN
ACCORDANCE W TH SUBDI VI SI ON TVENTY- ONE OF SECTI ON ElI GHT HUNDRED THI RTY-
SEVEN OF THE EXECUTI VE LAW AND WHERE, AT THE TI ME THE | DENTI FI CATION IS
MADE, EACH PUBLI C SERVANT ADM NI STERI NG SUCH PROCEDURE AND W TH WHOM THE
W TNESS COMMUNI CATES W TH RESPECT TO THE CONDUCTI NG OF SUCH PROCEDURE
DOES NOT KNOW WHI CH PERSON | N THE ARRAY | S THE SUSPECT.

(1'l) THE FAILURE OF A PUBLI C SERVANT TO FOLLOW SUCH A PROCEDURE SHALL
RESULT IN THE PRECLUSION OF TESTI MONY REGARDI NG THE | DENTI FI CATI ON
PROCEDURE AS EVI DENCE I N CHI EF, BUT SHALL NOT, IN OF OF | TSELF, CONSTI -
TUTE A LEGAL BASI S TO SUPPRESS EVI DENCE MADE PURSUANT TO SUBDI VI SI ON S| X
OF SECTION 710.20 OF THE CRIM NAL PROCEDURE LAW THI S PARAGRAPH, I N AND
OF | TSELF, NEI THER LI M TS NOR EXPANDS SUBDI VI SI ON SI X OF SECTION 710. 20
OF THE CRI M NAL PROCEDURE LAW

2. Under circunstances prescribed in subdivision one OF TH S SECTI ON,
such witness may testify at the proceeding that the person whom he OR
SHE observed and recogni zed OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRON-
I C, FILMED OR VI DEO RECORDED REPRODUCTI ON HE OR SHE OBSERVED AND RECOG
NIl ZED on the second occasion is the sanme person whom he OR SHE observed
on the first or incrimnating occasion. Such testinony, together wth
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the evidence that the respondent is in fact the person whomthe wtness
observed and recogni zed OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C
FILMED OR VI DEO RECORDED REPRODUCTI ON HE OR SHE OBSERVED AND RECOGNI ZED
on the second occasion, constitutes evidence in chief.

S 10. Section 343.4 of the famly court act, as added by chapter 920
of the laws of 1982, is anended to read as foll ows:

S 343.4. Rules of evidence; identification by means of previous recog-
nition, in addition to present identification. In any juvenile delin-
guency proceeding in which the respondent's conmi ssion of a crinme is in
issue, a witness who testifies that: (a) he OR SHE observed the person
claimed by the presentnent agency to be the respondent either at the
time and place of the conm ssion of the crinme or upon sonme other occa-
sion relevant to the case, and (b) on the basis of present recollection,
the respondent is the person in question, and (c) on a subsequent occa-
sion he OR SHE observed the respondent, OR, WHERE THE OBSERVATION IS
MADE PURSUANT TO A BLI ND PROCEDURE, A PI CTORI AL, PHOTOGRAPHI C, ELECTRON
IC, FILMED OR VIDEO RECORDED REPRODUCTION OF THE RESPONDENT under
ci rcunst ances consistent with such rights as an accused person nay
derive under the constitution of this state or of the United States, and
then also recognized himOR HER OR THE PI CTORI AL, PHOTOGRAPHI C, ELEC
TRONI C, FILMED OR VI DEO RECORDED REPRODUCTI ON OF HHM OR HER as the sane
person whom he OR SHE had observed on the first or incrimnating occa-
sion, may, in addition to making an identification of the respondent at
the delinquency proceeding on the basis of present recollection as the
per son whom he OR SHE observed on the first or incrimnating occasion,
also describe his OR HER previous recognition of the respondent and
testify that the person whom he OR SHE observed OR WHOSE PICTORIAL,
PHOTOGRAPHI C, ELECTRONIC, FILMED OR VI DEO RECORDED REPRODUCTI ON HE OR
SHE OBSERVED on such second occasion is the sanme person whom he OR SHE
had observed on the first or incrimnating occasion. Such testinony AND
SUCH PI CTORI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VIDEO RECORDED
REPRCDUCTI ON  constitutes evidence in chief. FOR PURPOSES OF TH S
SECTI ON, A "BLI ND PROCEDURE" SHALL BE AS DEFI NED | N SUBPARAGRAPH (1) OF
PARAGRAPH (C) OF SUBDI VI SI ON ONE OF SECTI ON 343.3 OF THI S PART

S 11. Section 837 of the executive |law is anmended by addi ng a new
subdi vision 21 to read as foll ows:

21. PROMULGATE BY REGULATION A STANDARDI ZED AND DETAILED WRI TTEN
PROTOCOL THAT |'S GROUNDED | N EVI DENCE- BASED PRI NCI PLES FOR THE ADM NI S-
TRATI ON OF PHOTOGRAPHI C ARRAY AND LI VE LI NEUP | DENTI FI CATI ON PROCEDURES
FOR PCOLICE AGENCI ES AND STANDARDI ZED FORMS FOR USE BY SUCH AGENCI ES I N
THE REPORTI NG AND RECORDING OF SUCH | DENTIFI CATION PROCEDURE. SUCH
PROTOCOL SHALL BE CONSI STENT | N ALL RESPECTS W TH SECTI ON 60. 80 OF THE
CRI M NAL PROCEDURE LAW

S 12. Subdivision 4 of section 840 of the executive law is anended by
addi ng a new paragraph (c) to read as foll ows:

(C© DISSEM NATE THE WRITTEN POLI Cl ES AND PROCEDURES PROMULGATED | N
ACCORDANCE W TH SECTI ON 60. 80 OF THE CRI M NAL PROCEDURE LAW AND SUBDI VI -
SI ON TVENTY- ONE OF SECTI ON El GHT HUNDRED THI RTY- SEVEN OF THI' S ARTI CLE TO
ALL POLI CE DEPARTMENTS AND LAW ENFORCEMENT AGENCIES IN THI'S STATE AND
| MPLEMENT A TRAI NI NG PROGRAM FOR ALL CURRENT AND NEW POLI CE OFFI CERS AND
FOR RELEVANT LAW ENFORCEMENT OFFI Cl ALS REGARDI NG THE POLI Cl ES AND PROCE-
DURES ESTABLI SHED PURSUANT TO SECTI ON 60.80 OF THE CRI M NAL PROCEDURE
LAW AND SUBDI VI SI ON TVENTY- ONE OF SECTI ON El GHT HUNDRED THI RTY- SEVEN OF
TH S ARTI CLE

S 13. This act shall take effect on the thirtieth day after it shal
have becone a | aw, provided, however, that sections one, two and three
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of this act shall apply to

ments nade on or after

such

sections four through el even

tieth day after it shal

have

10

al | eged confessions, adm ssions and state-

effective date;
of this act shall
becone a | aw.

and provided, further,
take effect on the nine-



