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STATE OF NEW YORK

8078
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
June 5, 2015

Introduced by M of A TENNEY -- read once and referred to the Commttee
on Heal th

AN ACT to anend the public health law, in relation to protecting pain-
capabl e unborn children

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act may be cited as the "pain-capabl e unborn child
protection act".

S 2. The legislature makes the follow ng findings:

(1) Pain receptors are present throughout the wunborn <child s entire
body and nerves |link these receptors to the brain's thal amus and subcor -
tical plate by no later than twenty weeks after fertilization.

(2) By eight weeks after fertilization, the unborn child reacts to
touch. After twenty weeks, the unborn child reacts to stinuli that woul d
be recogni zed as painful if applied to an adult human.

(3) I'n the unborn child, application of such painful stimuli is asso-
ciated with significant increases in stress hornones known as the stress
response.

(4) Subjection to such painful stimuli is associated with |ong-term

har nf ul neur odevel opnental effects, such as altered pain sensitivity,
and possibly, enotional, behavioral and learning disabilities later in
life.

(5) For the purposes of surgery on unborn children, fetal anesthesia
is routinely admnistered and is associated with a decrease in stress
hor nones conpared to their | evel when painful stinmuli are applied wth-
out the anesthesi a.

(6) The position, asserted by sone nedical experts, that the unborn
child is incapable of experiencing pain until a point later in pregnhancy
than twenty weeks after fertilization predom nantly rests on the assunp-
tion that the ability to experience pain depends on the cerebral cortex
and requires nerve connections between the thalanmus and the cortex.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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However, recent nedical research and analysis, especially since 2007,
provi des strong evidence for the conclusion that a functioning cortex is
not necessary to experience pain.

(7) Substantial evidence indicates that children born mssing the bul k
of the cerebral cortex, those with hydranencephaly, neverthel ess experi -
ence pai n.

(8) In adults, stinulation or ablation of the cerebral cortex does not
alter pain perception, while stinulation or ablation of the thal anus
does.

(9) Substantial evidence indicates that structures used for pain proc-
essing in early devel opnent differ fromthose of adults, using different
neural elenments available at specific tines during devel opnent, such as
the subcortical plate, to fulfill the role of pain processing.

(10) The position, asserted by sone comentators, that the unborn
child remains in a coma-like sleep state that precludes the unborn child
experiencing pain is inconsistent with the docunented reacti on of unborn
children to painful stimuli and with the experience of fetal surgeons
who had found it necessary to sedate the unborn child with anesthesia to
prevent the unborn child from engaging in vigorous novenment in reaction
to i nvasive surgery.

(11) Consequently, there 1is substantial nmedical evidence that an
unborn child is capable of experiencing pain by twenty (20) weeks after
fertilization. The Legislature has the constitutional authority to nake
this judgnent. As the United States Suprenme Court has noted in Gonzal es
v. Carhart, 550 U. S. 124, 162-64 (2007). "The Court has given state and
federal legislatures wide discretion to pass |legislation in areas where
there is nmedical and scientific wuncertainty...See Marshall v. United
States, 414 U.S. 417, 427 (1974) (' When Congress undertakes to act in
areas fraught with nmedical and scientific wuncertainties, legislative
options mnust be especially broad.')...The |aw need not give abortion
doctors unfettered choice in the course of their nedical practice, nor
should it &elevate their status above other physicians in the nedica
community....Medical uncertainty does not foreclose the exercise of
| egi sl ative power in the abortion context any nore than it does in other
contexts.”

(12) It is the purpose of the State to assert a conpelling state
interest in protecting the lives of unborn children from the stage at
whi ch substantial nedical evidence indicates that they are capabl e of
feeling pain.

(13) In enacting this legislation the state is not asking the Suprene
Court to overturn or replace its holding, first articulated in Roe v.
Wade and reaffirmed in Pl anned Parent hood of Southeastern Pennsylvania
v. Casey, that the state interest in unborn human life, which is "legit-
i mate" throughout pregnancy, becones "conpelling" at viability. Rather,
it asserts a separate and independent conpelling state interest in
unborn human life that exists once the unborn child is capable of feel-
ing pain, which is asserted not in replacenent of, but in addition to
the state's conpelling state interest in protecting the Iives of unborn
children fromthe stage of viability.

(14) The United States Suprenme Court has established that the "consti -
tutional Iliberty of the wonan to have sone freedomto term nate her
pregnancy...is not so unlimted...that fromthe outset the State cannot
show its concern for the life of the unborn, and at a later point in
fetal devel opnent the State's interest in life has sufficient force so
that the right of the woman to termnate the pregnancy can be
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restricted.” Planned Parenthood of Southeastern Pennsylvania v. Casey,
505 U.S. 833, 869 (1992).

(15) The Suprene Court decision upholding the Partial-Birth Abortion
Ban Act, Gonzales v. Carhart, 550 US. 124 (2007) vindicated the
di ssenting opinion in the wearlier decision that had struck down
Nebraska's Partial-Birth Abortion Ban Act. That opinion stated, "{In
Casey} W held it was inappropriate for the Judicial Branch to provide
an exhaustive |ist of state interests inplicated by abortion...Casey is
prem sed on the States having an inportant constitutional role in defin-
ing their interests in the abortion debate. It is only with this princi-

pl e in m nd t hat {a state's} interests can be given proper
wei ght...States also have an interest in forbidding nmedical procedures
which, in the State's reasonable determnmi nation, m ght cause the nedica

prof ession or society as a whole to becone insensitive, even disdainful,
tolife, including life in the human fetus... A State may take nmneasures
to ensure the nedical profession and its nmenbers are viewed as heal ers,
sust ai ned by a conpassi onate and rigorous ethic and cognizant of the
dignity and value of human life, even life which cannot survive w thout
t he assi stance of others." Stenberg v. Carhart, 350 U.S. 914, 958-59
(2000) (Kennedy, J., dissenting).

(16) M ndful of Leavitt v. Jane L., 518 U S. 137 (1996), in which the
context of determining the severability of a state statute regulating
abortion in the United States Suprenme Court noted that an explicit
statenment of legislative intent specifically nade applicable to a
particular statute is of greater weight than a general savings or sever-
ability clause, it 1is the intent of the State that if any one or nore
provi si ons, sections, subsections, sentences, clauses, phrases or words
of this act or the application thereof to any person or circunstance is
found to be unconstitutional, the same is hereby declared to be severa-
ble and the balance of this act shall renmain effective notw thstandi ng
such unconstitutionality. Mreover, the State declares that it would
have passed this act, and each provision, section, subsection, sentence,
cl ause, phrase or word thereof, irrespective of the fact that any one or
nore provisions, sections, subsections, sentences, clauses, phrases or
words, or any of their applications, were to be declared unconstitu-
tional .

S 3. Article 41 of the public health |aw is amended by addi ng a new
title 5-B to read as foll ows:

TITLE V-B
PAI N- CAPABLE UNBORN CHI LD PROTECTI ON
SECTI ON 4164- A. DEFI NI Tl ONS.
4164- B. PROTECTI ON OF UNBORN CHI LD CAPABLE OF FEELI NG PAIN FROM
ABORTI ON.
4164- C. REPORTI NG
4164-D. CRI M NAL PENALTI ES.
4164-E. ClVIL REMEDI ES.
4164- F. PROTECTI ON OF PRI VACY | N COURT PROCEEDI NGS
4164- G LI TI GATI ON DEFENSE FUND.
4164- H. CONSTRUCTI ON.

S 4164-A. DEFINITIONS. AS USED IN THI S TI TLE

1. "ABORTION' MEANS THE USE OR PRESCRI PTI ON OF ANY | NSTRUMENT, MEDI -
CINE, DRUG OR ANY OTHER SUBSTANCE OR DEVI CE

(A) TO I NTENTI ONALLY KILL THE UNBORN CHILD OF A WOVAN KNOMW TO BE
PREGNANT; OR

(B) TO | NTENTIONALLY TERM NATE THE PREGNANCY OF A WOMAN KNOWN TO BE
PREGNANT, W TH AN | NTENTI ON OTHER THAN
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(1) AFTER VI ABI LI TY TO PRODUCE A LI VE Bl RTH AND PRESERVE THE LI FE AND
HEALTH OF THE CH LD BORN ALI VE; OR

(I'l) TO REMOVE A DEAD UNBORN CHI LD.

2. "ATTEMPT", WTH RESPECT TO AN ABCRTI ON, MEANS CONDUCT THAT, UNDER
THE Cl RCUMSTANCES AS THE ACTOR BELIEVES THEM TO BE, CONSTITUTES A
SUBSTANTI AL STEP I N A COURSE OF CONDUCT PLANNED TO CULM NATE | N PERFORM
I NG AN ABORTION I N THI S STATE IN VIOLATION OF TH S TI TLE.

3. "FERTI LI ZATI ON' MEANS THE FUSI ON OF HUVAN SPERVMATOZOON W TH A HUVAN
OvUM

4. “MEDI CAL EMERGENCY" MEANS A CONDI TI ON THAT, | N REASONABLE MEDI CAL
JUDGVENT, SO COWPLI CATES THE MEDI CAL CONDI TION OF THE PREGNANT WOVAN
THAT | T NECESSI TATES AN | MVEDI ATE ABORTI ON OF HER PREGNANCY W THOUT
FI RST DETERM NI NG POST- FERTI LI ZATI ON AGE TO AVERT HER DEATH OR FOR VH CH
THE DELAY NECESSARY TO DETERM NE POST-FERTI LI ZATION AGE WLL CREATE
SERIQUS RISK OF SUBSTANTI AL AND | RREVERSI BLE PHYSI CAL | MPAI RVENT OF A
MAJOR BODI LY FUNCTI ON, NOT | NCLUDI NG PSYCHOLOG CAL OR EMOTI ONAL  CONDI -
TIONS. A CONDI TI ON MAY NOT BE DEEMED A MEDI CAL EMERGENCY | F BASED ON A
CLAIM OR DI AGNOSI S THAT THE WOVAN W LL ENGAGE |IN CONDUCT THAT SHE
I NTENDS TO RESULT I N HER DEATH OR I N SUBSTANTI AL AND | RREVERSI BLE PHYS-
| CAL | MPAI RVENT OF A MAJOR BODI LY FUNCTI ON.

5. "PHYSI CI AN' MEANS A PERSON LICENSED TO PRACTICE MEDICINE AND
SURGERY OR OSTECPATHI C MEDICINE AND SURGERY, OR OIHERW SE LEGALLY
AUTHORI ZED TO PERFORM AN ABCRTI ON.

6. "POST-FERTI LI ZATI ON AGE" MEANS THE AGE OF THE UNBORN CH LD AS
CALCULATED FROM THE FUSI ON OF A HUVAN SPERVATOZOON W TH A HUVAN OVUM

7. "PROBABLE POST-FERTI LI ZATI ON AGE OF THE UNBORN CHI LD" MEANS WHAT,
I N REASONABLE MEDI CAL JUDGVENT, W LL W TH REASONABLE PROBABI LI TY BE THE
PCST- FERTI LI ZATION AGE OF THE UNBORN CHI LD AT THE TI ME THE ABORTION I S
PLANNED TO BE PERFORMED OR | NDUCED.

8. "REASONABLE MEDI CAL JUDGVENT" MEANS A MEDI CAL JUDGVENT THAT WOULD
BE MADE BY A REASONABLY PRUDENT PHYSI Cl AN, KNOW.EDGEABLE ABOUT THE CASE
AND THE TREATMENT POSSI Bl LI TI ES W TH RESPECT TO THE MEDI CAL  CONDI TI ONS
I NVOLVED.

9. "SERIQUS HEALTH RISK TO THE UNBORN CH LD S MOTHER" MEANS THAT | N
REASONABLE MEDI CAL JUDGMVENT SHE HAS A CONDI TI ON THAT SO COWPLI CATES HER
VEDI CAL  CONDI TI ON THAT | T NECESSI TATES THE ABORTI ON OF HER PREGNANCY TO
AVERT HER DEATH OR TO AVERT SERI QUS RI SK OF SUBSTANTI AL AND | RREVERSI BLE
PHYSI CAL | MPAI RVENT OF A MAJOR BODI LY FUNCTI ON, NOT | NCLUDI NG PSYCHOLOG
| CAL OR EMOTI ONAL CONDI TI ONS. NO GREATER RI SK MAY BE DETERM NED TO EXI ST
IF 1T 1S BASED ON A CLAIM OR DI AGNCSI S THAT THE WOVAN W LL ENGAGE IN
CONDUCT WHI CH SHE | NTENDS TO RESULT I N HER DEATH OR | N SUBSTANTI AL AND
| RREVERSI BLE PHYSI CAL | MPAI RVENT OF A MAJOR BCDI LY FUNCTI ON.

10. "UNBORN CHI LD' MEANS AN | NDI VI DUAL ORGANI SM OF THE SPECIES HOMO
SAPI ENS, BEG NNING AT FERTILIZATION, UNTIL THE PO NT OF BEI NG BORN
ALl VE.

11. "WOVAN' MEANS A FEMALE HUVAN BEI NG WVHETHER OR NOT SHE HAS REACHED
THE AGE OF MAJORITY.

S 4164-B. PROTECTION OF UNBORN CHI LD CAPABLE OF FEELI NG PAI N FROM
ABORTI ON.

1. NO PERSON SHALL PERFORM OR | NDUCE, OR ATTEMPT TO PERFORM OR | NDUCE,
AN ABCRTI ON OF AN UNBORN CHI LD CAPABLE OF FEELI NG PAI N UNLESS NECESSARY
TO PREVENT SERI OQUS HEALTH RI SK TO THE UNBORN CHI LD S MOTHER.

2. AN UNBORN CHI LD SHALL BE DEEMED CAPABLE OF FEELI NG PAIN VWHEN I T HAS
BEEN DETERM NED, BY THE PHYSI CIl AN PERFORM NG OR | NDUCI NG OR ATTEMPTI NG
TO PERFORM OR | NDUCE THE ABORTI ON OR BY ANOTHER PHYSICI AN UPON WHOSE
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DETERM NATI ON  THAT PHYSI Cl AN RELI ES, THAT THE PROBABLE POST- FERTI LI ZA-
TI ON AGE OF THE WOMAN' S UNBORN CHI LD |'S TVENTY OR MORE VAEEKS.

3. EXCEPT IN THE CASE OF A MEDI CAL EMERGENCY, NO ABORTI ON MAY BE
PERFORMED OR | NDUCED OR BE ATTEMPTED TO BE PERFORMED OR | NDUCED UNLESS
THE PHYSI CI AN PERFORM NG OR | NDUCI NG | T HAS FI RST MADE A DETERM NATI ON
OF THE PROBABLE POST- FERTI LI ZATI ON AGE OF THE UNBORN CHILD OR RELIED
UPON SUCH A DETERM NATION MADE BY ANOTHER PHYSI CI AN. | N MAKI NG THI S
DETERM NATI ON, THE PHYSI Cl AN SHALL MAKE SUCH | NQUI RIES OF THE WOMAN AND
PERFORM OR CAUSE TO BE PERFORMED SUCH MEDI CAL EXAM NATI ONS AND TESTS AS
A REASONABLY PRUDENT PHYSI Cl AN, KNOW.EDGEABLE ABOUT THE CASE AND THE
MEDI CAL CONDI TIONS | NVOLVED, WOULD CONSIDER NECESSARY TO PERFORM | N
MAKI NG AN ACCURATE DI AGNOSI S W TH RESPECT TO POST- FERTI LI ZATI ON AGE.

4. \WHEN AN ABORTI ON OF AN UNBORN CHI LD CAPABLE OF FEELING PAIN 1S
NECESSARY TO PREVENT SERI OUS HEALTH RI SK TO THE UNBORN CHI LD S MOTHER,
THE PHYSI Cl AN SHALL TERM NATE THE PREGNANCY IN THE MANNER WHICH,  IN
REASONABLE MEDI CAL  JUDGMENT, PROVIDES THE BEST OPPORTUNI TY FOR THE
UNBORN CHI LD TO SURVI VE, UNLESS, | N REASONABLE MEDI CAL JUDGVENT, TERM -
NATION OF THE PREGNANCY | N THAT MANNER WOULD POSE A GREATER RI SK El THER
OF THE DEATH OF THE PREGNANT WOMAN OR THE SUBSTANTI AL AND | RREVERSI BLE
PHYSI CAL | MPAI RVENT OF A MAJOR BODI LY FUNCTI ON, NOT | NCLUDI NG PSYCHOLOG-
ICAL OR EMOTIONAL CONDI TIONS, OF THE WOMAN THAN WOULD OTHER AVAI LABLE
METHODS. NO GREATER RI SK MAY BE DETERM NED TO EXIST IF IT IS BASED ON A
CLAIM OR DIAGNOSIS THAT THE WOVAN W LL ENGAGE | N CONDUCT WHI CH SHE
| NTENDS TO RESULT | N HER DEATH OR | N SUBSTANTI AL AND | RREVERSI BLE PHYS-
| CAL | MPAI RVENT OF A MAJOR BODI LY FUNCTI ON.

S 4164-C. REPORTING 1. ANY PHYSICIAN WHO PERFORMS OR | NDUCES OR
ATTEMPTS TO PERFORM OR | NDUCE AN ABORTI ON SHALL REPORT TO THE DEPART-
MENT, ON A SCHEDULE AND | N ACCORDANCE W TH FORMS AND REGULATI ONS ADOPTED
AND PROMULGATED BY THE DEPARTMENT, THAT | NCLUDE:

(A) POST- FERTI LI ZATI ON AGE;

(1) IF A DETERM NATI ON OF PROBABLE POST- FERTI LI ZATI ON AGE WAS MADE,
WHETHER ULTRASOUND WAS EMPLOYED | N MAKING THE DETERM NATION, AND THE
WEEK OF PROBABLE POST- FERTI LZATI ON AGE DETERM NED.

(1) |F A DETERM NATION OF PROBABLE POST- FERTI LI ZATI ON AGE WAS NOT
MADE, THE BASI S OF THE DETERM NATI ON THAT A MEDI CAL EMERGENCY EXI STED.

(B) METHOD OF ABORTI ON: WHI CH OF THE FOLLOW NG WAS EMPLOYED:

(1) MEDICATION ABORTION (SUCH AS, BUT NOT LIMTED TO
M FEPRI STONE/ M SOPROSTOL OR METHOTREXATE/ M SOPROSTOL) ;

1) MANUAL VACUUM ASPI RATI ON;

I11) ELECTRI CAL VACUUM ASPI RATI ON;

V)" DI LATI ON AND EVACUATI ON;

V) COVBI NED | NDUCTI ON ABORTI ON AND DI LATI ON AND EVACUATI ON;

V1) 1 NDUCTI ON ABORTI ON W TH PROSTAGLANDI NS:;

VI1) 1 NDUCTION ABORTION W TH | NTRA- AVNI OTI C | NSTI LLATI ON ( SUCH AS,
NOT LIM TED TO, SALINE OR UREA);

(VIT1) | NDUCTI ON ABORTI ON, OTHER, OR

(1X) 1 NTACT DI LATI ON AND EXTRACTI ON ( PARTI AL- Bl RTH)

(C) WHETHER AN | NTRA- FETAL | NJECTI ON WAS USED | N AN ATTEMPT TO | NDUCE
FETAL DEM SE (SUCH AS, BUT NOT LIM TED TO, | NTRAFETAL POTASS|I UM CHLORI DE
OR DI GOXI N) ;

(D) AGE AND RACE OF THE PATI ENT;

(E) |F THE UNBORN CHI LD WAS DEEMED CAPABLE OF EXPERI ENCI NG PAI N UNDER
SECTI ON 4164-B OF THI'S TI TLE, THE BASIS OF THE DETERM NATION THAT THE
PREGNANT WOMAN HAD A CONDI TI ON WHI CH SO COVPLI CATED HER MEDI CAL CONDI -
TI ON AS TO NECESSI TATE THE ABORTI ON OF HER PREGNANCY TO AVERT HER DEATH
OR TO AVERT SERIOUS RISK OF SUBSTANTIAL AND | RREVERSI BLE PHYSI CAL

(
(
(
(
(
(
BUT
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| MPAI RVENT OF A MAJOR BCODI LY FUNCTI ON, NOT | NCLUDI NG PSYCHOLOGE CAL  OR
EMOTI ONAL CONDI Tl ONS;

(F) IF THE UNBORN CH LD WAS DEEMED CAPABLE OF EXPERI ENCI NG PAI N UNDER
SECTI ON FORTY- ONE HUNDRED SI XTY-FOUR-B OF THI S TI TLE, WHETHER OR NOT THE
METHOD OF ABCORTI ON USED WAS ONE THAT, I N REASONABLE MEDI CAL JUDGVENT,
PROVIDED THE BEST OPPORTUNITY FOR THE UNBORN CHI LD TO SURVI VE AND, |F
SUCH A METHOD WAS NOT USED, THE BASI S OF THE DETERM NATI ON THAT TERM -
NATI ON OF THE PREGNANCY | N THAT MANNER WOULD PCSE A GREATER RI SK El THER
OF THE DEATH OF THE PREGNANT WOMAN OR OF THE SUBSTANTI AL AND | RREVERS-
| BLE PHYSICAL | MPAIRVENT OF A NMAJOR BODI LY FUNCTI ON, NOT | NCLUDI NG
PSYCHOLOG CAL OR EMOTI ONAL CONDI TIONS, OF THE WOVAN THAN WOULD OTHER
AVAI LABLE METHCDS.

2. REPORTS REQUI RED BY SUBDI VI SION ONE OF THI S SECTI ON MAY NOT CONTAI N
THE NAME OR THE ADDRESS OF THE PATI ENT WHOSE PREGNANCY WAS TERM NATED,
NCR MAY THE REPORT CONTAIN ANY OTHER | NFORVATI ON | DENTI FYI NG THE
PATI ENT, EXCEPT THAT EACH REPORT SHALL CONTAIN A UNI QUE MEDI CAL RECCRD
| DENTI FYI NG NUMBER, TO ENABLE MATCHI NG THE REPORT TO THE PATIENT' S
MEDI CAL RECCRDS. THESE REPORTS SHALL BE MAI NTAI NED I N STRI CT CONFI DENCE
BY THE DEPARTMENT, SHALL NOT BE AVAI LABLE FOR PUBLIC | NSPECTION, AND
SHALL NOT BE MADE AVAI LABLE EXCEPT:

(A) TO THE ATTORNEY GENERAL OR A DI STRICT ATTORNEY W TH APPROPRI ATE
JURI SDI CTI ON PURSUANT TO A CRI M NAL | NVESTI GATI ON,

(B) TO THE ATTORNEY GENERAL OR A DI STRI CT ATTORNEY PURSUANT TO A CIVIL
| NVESTI GATI ON OF THE GROUNDS FOR AN ACTION UNDER SECTION FORTY-ONE
HUNDRED SI XTY- FOUR-E OF THI S ACT; OR

(© PURSUANT TO COURT ORDER |IN AN ACTI ON UNDER SECTI ON FORTY- ONE
HUNDRED SI XTY- FOUR-E OF THI S TI TLE.

3. BY JUNE THI RTI ETH OF EACH YEAR THE DEPARTMENT SHALL | SSUE A PUBLIC
REPORT PROVI DI NG STATI STI CS FOR THE PREVI QUS CALENDAR YEAR COWPI LED FROM
ALL OF THE REPORTS COVERI NG THAT YEAR SUBM TTED | N ACCORDANCE W TH THI S
SECTI ON FOR EACH OF THE | TEMS LI STED I N SUBDI VI SI ON ONE OF TH S SECTI ON.
EACH REPORT SHALL ALSO PROVI DE THE STATI STICS FOR ALL PREVI QUS CALENDAR
YEARS DURING WH CH THI S SECTI ON WAS | N EFFECT, ADJUSTED TO REFLECT ANY
ADDI TI ONAL | NFORMATI ON FROM LATE OR CORRECTED REPORTS. THE DEPARTMENT
SHALL TAKE CARE TO ENSURE THAT NONE OF THE | NFORMVATI ON | NCLUDED I N THE
PUBLI C REPORTS COULD REASONABLY LEAD TO THE | DENTI FI CATI ON OF ANY PREG
NANT WOVAN UPON VWHOM AN ABORTI ON WAS PERFORMED, | NDUCED, OR ATTEMPTED.

4. ANY PHYSICIAN VWHO FAILS TO SUBM T A REPORT BY THE END OF THI RTY
DAYS FOLLOWN NG THE DUE DATE ESTABLI SHED BY REGULATI ON SHALL BE SUBJECT
TO A LATE FEE OF ONE THOUSAND DCOLLARS ($1, 000) FOR EACH ADDI TI ONAL THI R-
TY-DAY PERIGD OR PORTION OF A THI RTY- DAY PERI GD THE REPORT | S OVERDUE.
ANY PHYSI CI AN REQUI RED TO REPORT | N ACCORDANCE W TH THI S ACT WHO HAS NOT
SUBM TTED A REPCRT, OR HAS SUBM TTED ONLY AN | NCOWLETE REPORT, MORE
THAN SI X MONTHS FOLLOW NG THE DUE DATE, MAY, I N AN ACTI ON BROUGHT BY THE
DEPARTMENT, BE DI RECTED BY A COURT OF COVPETENT JURI SDI CTION TO SUBM T A
COWPLETE REPORT W TH N A PERI GD STATED BY COURT ORDER OR BE SUBJECT TO
ClVIL CONTEMPT. | NTENTI ONAL OR RECKLESS FAILURE BY ANY PHYSICIAN TO
CONFORM TO ANY REQUI REMENT OF TH' S SECTI ON CONSTI TUTES PROFESSI ONAL
M SCONDUCT PURSUANT TO TI TLE TWO-A OF ARTI CLE TWO OF THI S CHAPTER

S 4164-D. CRIM NAL PENALTIES. ANY PERSON WHO | NTENTI ONALLY OR RECK-
LESSLY PERFORMS OR | NDUCES OR ATTEMPTS TO PERFORM OR | NDUCE AN ABORTI ON
IN VIOLATION OF TH'S TI TLE SHALL BE GUILTY OF A FELONY. NO PENALTY MNAY
BE ASSESSED AGAINST THE WOVAN UPON WHOM THE ABORTI ON | S PERFORMED OR
| NDUCED OR ATTEMPTED TO BE PERFORMED OR | NDUCED.

S 4164-E. CVIL REMEDI ES. 1. ANY WOMAN UPON VHOM AN ABORTI ON HAS BEEN
PERFORMED OR [INDUCED IN VIOLATION OF TH' S TI TLE, OR THE FATHER OF THE
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UNBORN CHI LD WHO WAS THE SUBJECT OF SUCH AN ABORTI ON, NMAY NMAINTAIN AN
ACTI ON  AGAINST THE PERSON WHO PERFORMED OR | NDUCED THE ABORTI ON I N
| NTENTI ONAL OR RECKLESS VI OLATION OF TH S TI TLE FOR ACTUAL AND PUNI Tl VE
DAVAGES. ANY WOVAN UPON WHOM AN ABCRTI ON HAS BEEN ATTEMPTED | N VI CLATI ON
OF TH S TI TLE MAY MAI NTAIN AN ACTI ON AGAI NST THE PERSON WHO ATTEMPTED TO
PERFORM OR | NDUCE THE ABORTI ON I N AN | NTENTI ONAL OR RECKLESS VI CLATI ON
OF TH S TITLE FOR ACTUAL AND PUNI TI VE DANMAGES.

2. A CAUSE OF ACTI ON FOR I NJUNCTI VE RELI EF AGAI NST ANY PERSON WHO HAS
| NTENTI ONALLY OR RECKLESSLY VI OLATED THI S TI TLE MAY BE MAI NTAINED (1) BY
THE WOVAN UPON WHOM AN ADCPTI ON WAS PERFORMED OR | NDUCED OR ATTEMPTED TO
BE PERFORMED OR INDUCED IN VICLATION OF THIS TITLE; (11) BY ANY PERSON
VWHO IS THE SPOUSE, PARENT, SIBLING OR GUARDIAN OF, OR A CURRENT OR
FORMER LI CENSED HEALTH CARE PROVI DER OF, THE WOVAN UPON VWHOM AN ABORTI ON
HAS BEEN PERFORVMED OR | NDUCED OR ATTEMPTED TO BE PERFORVED OR | NDUCED I N
VIOLATION OF THIS TITLE;, (111) BY A PROSECUTI NG ATTORNEY W TH APPROPRI -
ATE JURISDICTION, OR (1V) BY THE ATTORNEY GENERAL. THE | NJUNCTI ON SHALL
PREVENT THE ABORTI ON PROVI DER FROM PERFORM NG OR | NDUCI NG OR ATTEMPTI NG
TO PERFORM OR | NDUCE FURTHER ABORTIONS IN VIOLATION OF THIS TITLE IN
TH S STATE.

3. |IF JUDGVENT 1S RENDERED [|N FAVOR OF THE PLAINTIFF I'N AN ACTI ON
DESCRI BED I N THI S SECTI ON, THE COURT SHALL ALSO RENDER JUDGVENT FOR A
REASONABLE ATTORNEY' S FEE | N FAVOR OF THE PLAI NTI FF AGAI NST THE DEFEND-
ANT.

4. |F JUDGVENT | S RENDERED I N FAVOR OF THE DEFENDANT AND THE COURT
FINDS THE PLAINTIFF' S SU T WAS FRI VOLOUS AND BROUGHT | N BAD FAI TH, THE
COURT SHALL ALSO RENDER JUDGVENT FOR A REASONABLE ATTORNEY'S FEE |IN
FAVOR OF THE DEFENDANT AGAI NST THE PLAI NTI FF.

5. NO DAMAGES OR ATTORNEY' S FEE MAY BE ASSESSED AGAI NST THE WOMVAN UPON
VWHOM AN  ABORTI ON WAS PERFCRMED OR | NDUCED OR ATTEMPTED TO BE PERFORMED
OR | NDUCED EXCEPT I N ACCORDANCE W TH SUBDI VI SION FOUR OF THI S SECTI ON.

S 4164-F. PROTECTI ON OF PRI VACY | N COURT PROCEEDI NGS. IN EVERY ClIVIL
OR CRIMNAL PROCEEDI NG OR ACTI ON BROUGHT UNDER THI S TI TLE, THE COURT
SHALL RULE VWHETHER THE ANONYM TY OF ANY WOMVAN UPON WHOM AN ABCRTI ON  HAS
BEEN PERFORMED OR | NDUCED OR ATTEMPTED TO BE PERFORMED COR | NDUCED SHALL
BE PRESERVED FROM PUBLI C DI SCLOSURE | F SHE DOES NOT G VE HER CONSENT TO
SUCH DI SCLOSURE. THE COURT SHALL MAKE SUCH A RULI NG AND, UPON DETERM N-
I NG THAT HER ANONYM TY SHOULD BE PRESERVED, SHALL | SSUE ORDERS TO THE
PARTI ES, WTNESSES, AND COUNSEL AND SHALL DI RECT THE SEALI NG OF THE
RECORD AND EXCLUSI ON OF | NDI VI DUALS FROM COURTROOMS OR HEARI NG ROOM5 TO
THE EXTENT NECESSARY TO SAFEGUARD HER | DENTI TY FROM PUBLI C DI SCLOSURE.
EACH SUCH ORDER SHALL BE ACCOMPANIED BY SPECIFIC WRITTEN FI NDI NGS
EXPLAINING WHY THE ANONYMTY OF THE WOVAN SHOULD BE PRESERVED FROM
PUBLI C DI SCLOCSURE, WHY THE ORDER | S ESSENTI AL TO THAT END, HOW THE ORDER
'S NARROALY TAI LORED TO SERVE THAT | NTEREST, AND VWHY NO REASONABLE LESS
RESTRI CTI VE ALTERNATI VE EXI STS. I N THE ABSENCE OF WRI TTEN CONSENT OF THE
WOVAN  UPON  WHOM AN ABORTI ON HAS BEEN PERFORMED OR | NDUCED OR ATTEMPTED
TO BE PERFORMED OR | NDUCED, ANYONE, OTHER THAN A PUBLIC OFFICI AL, WHO
BRINGS AN ACTION UNDER SECTI ON FORTY- ONE HUNDRED SI XTY- FOUR-E OF THI S
TI TLE SHALL DO SO UNDER A PSEUDONYM THI' S SECTI ON MAY NOT BE CONSTRUED
TO CONCEAL THE |IDENTITY OF THE PLAINTIFF OR OF WTNESSES FROM THE
DEFENDANT OR FROM ATTORNEY FOR THE DEFENDANT.

S 4164-G LI TI GATI ON DEFENSE FUND. 1. THERE | S HEREBY ESTABLI SHED | N
THE JOA NT CUSTODY OF THE STATE COVPTROLLER AND THE DEPARTMENT A SPECI AL
FUND KNOWN AS THE PAI N- CAPABLE UNBORN CHI LD PROTECTI ON ACT LI TI GATI ON
FUND FOR THE PURPOSE OF PROVIDING FUNDS TO PAY FOR ANY COSTS AND
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EXPENSES | NCURRED BY THE STATE ATTORNEY GENERAL | N RELATION TO ACTI ONS
SURROUNDI NG DEFENSE OF THI S LAW

2. THE FUND SHALL CONSI ST OF: (A) APPROPRI ATI ONS MADE TO THE ACCOUNT
BY THE LEGQ SLATURE; (B) ANY DONATIONS, G FTS, OR GRANTS MADE TO THE
ACCOUNT.

3. THE FUND SHALL RETAIN THE | NTEREST | NCOVE DERI VED FROM THE MONEYS
CREDI TED TO THE FUND.

S 4165-H CONSTRUCTION. THI S ACT SHALL NOT BE CONSTRUED TO REPEAL, BY
| MPLI CATION OR OTHERW SE, ANY OTHERW SE APPLI CABLE PROVI SI ON OF LAW
REGULATI NG OR RESTRI CTI NG ABORTI ON. AN ABCRTI ON THAT COWPLIES WTH THI S
TITLE BUT VI OLATES THE PROVI SI ONS OF ANY OTHERW SE APPLI CABLE PROVI SI ON
OF LAWSHALL BE DEEMED UNLAWFUL AS PROVIDED IN SUCH PROVISION AN
ABORTI ON THAT COWPLIES W TH THE PROVI SI ONS OF ANY OTHERW SE APPLI CABLE
PROVI SI ON OF LAW REGULATI NG OR RESTRI CTI NG ABORTION BUT VICOLATES THI S
TI TLE SHALL BE DEEMED UNLAWFUL AS PROVIDED IN THIS TITLE. |IF SOVE OR ALL
O THE PROVISIONS OF THI'S TITLE ARE EVER TEMPORARI LY OR PERMANENTLY
RESTRAI NED OR ENJO NED BY JUDI Cl AL ORDER, ALL OTHER PROVISIONS OF LAW
REGULATI NG OR RESTRICTING ABORTION SHALL BE ENFORCED AS THOUGH SUCH
RESTRAI NED OR ENJO NED PROVI SI ONS HAD NOT BEEN ADOPTED; PROVI DED, HOWEV-
ER, THAT WHENEVER SUCH TEMPORARY OR PERMANENT RESTRAINING ORDER OF
NJUNCTION |S STAYED OR DI SSOLVED, OR OTHERW SE CEASES TO HAVE EFFECT,
SUCH PROVI SI ONS SHALL HAVE FULL FORCE AND EFFECT.

S 4. This act shall take effect immediately.



