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AN ACT to anend the donestic relations |aw and the famly court act, in
relation to the duration and anpount of nmintenance and of spousa
support

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph a of subdivision 1 of part B of section 236 of
the donestic relations | aw, as anmended by chapter 371 of the laws of
2010, is anended to read as foll ows:

a. The term "naintenance" shall mean paynents provided for in a valid
agreenent between the parties or awarded by the court in accordance with
t he provisions of subdivisions five-a and six of this part, to be paid
at fixed intervals for a definite or indefinite period of tinme, but an
award of mmi ntenance shall term nate upon the death of either party or
upon the [recipient's] PAYEE S valid or invalid narriage, or upon
nodi fication pursuant to paragraph [(b)] B of subdivision nine of
[section two hundred thirty-six of] this part or section two hundred
forty-eight of this chapter

S 2. Subparagraph 7 of paragraph d of subdivision 5 of part B of
section 236 of the donmestic relations |aw, as anended by chapter 281 of
the laws of 1980 and as renunbered by chapter 229 of the laws of 2009,
is amended to read as foll ows:

(7) any equitable claim to, interest in, or direct or indirect
contribution made to the acquisition of such marital property by the
party not having title, including joint efforts or expenditures and

contributions and services as a spouse, parent, wage earner and honmenak-
er, and to the career or career potential of the other party. THE COURT
SHALL NOT CONSI DER AS MARI TAL PROPERTY SUBJECT TO DI STRI BUTI ON THE VALUE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OF A SPOUSE' S ENHANCED EARNI NG CAPACI TY ARI SI NG FROM A LI CENSE, DEGREE,
CELEBRI TY GOODW LL, OR CAREER ENHANCEMENT. HOWEVER, IN ARRIVING AT AN
EQUI TABLE DIVISION OF MARI TAL PROPERTY, THE COURT SHALL CONSI DER THE
DI RECT OR | NDI RECT CONTRI BUTI ONS TO THE DEVELOPMENT DURI NG THE MARRI AGE
OF THE ENHANCED EARNI NG CAPACI TY OF THE OTHER SPOUSE

S 3. Subdivision 5-a of part B of section 236 of the donestic
relations |aw, as added by chapter 371 of the I aws of 2010, is anended
to read as foll ows:

5-a. Tenporary mai ntenance awards. a. Except where the parties have
entered into an agreenent [pursuant to subdivision three of this part]
provi di ng for mai ntenance PURSUANT TO SUBDI VI SION THREE OF THI S PART, in
any matrinonial action the court, UPON APPLI CATION BY A PARTY, shal
nmake its award for tenporary nmintenance pursuant to the provisions of
thi s subdi vi sion

b. For purposes of this subdivision, the following definitions shal
be used:

(1) "Payor" shall nean the spouse with the higher incone.

(2) "Payee" shall nean the spouse with the | ower incone.

(3) "Length of nmarriage" shall nmean the period fromthe date of
marriage until the date of comrencenent of action.

(4) "Incone" shall nean[:

(a)] incone as defined in the child support standards act and codified

section two hundred forty of this article and section four hundred

in
thirteen of the famly court act[; and

(b) incone fromincone producing property to be distributed pursuant
to subdivision five of this part] WTHOUT SUBTRACTI NG ALI MONY OR MAI NTE-
NANCE ACTUALLY PAID OR TO BE PAID TO A SPOUSE THAT IS A PARTY TO THE
| NSTANT ACTI ON PURSUANT TO SUBCLAUSE (C) OF CLAUSE (VII) OF SUBPARAGRAPH
FIVE OF PARAGRAPH (B) OF SUBDI VI SI ON ONE- B OF SECTI ON TWO HUNDRED FORTY
OF TH' S ARTI CLE AND SUBCLAUSE (C) OF CLAUSE (VI1) OF SUBPARAGRAPH FIVE
OF PARAGRAPH (B) OF SUBDI VI SI ON ONE OF SECTI ON FOUR HUNDRED THI RTEEN OF
THE FAM LY COURT ACT AND W THOUT SUBTRACTI NG SPOUSAL SUPPORT PAI D PURSU-
ANT TO SECTI ON FOUR HUNDRED TWELVE OF SUCH ACT.

(5) "Incone cap" shall mean up to and including [five hundred] ONE
HUNDRED SEVENTY-FIVE thousand dollars of the payor's annual inconeg;
provi ded, however, beginning January thirty-first, two thousand [twel ve]
SI XTEEN and every two years thereafter, the [payor's annual] incone CAP
anmount shall increase by the [product] SUM of the average annua
per cent age changes in the consuner price index for all urban consuners
(CPI-U) as published by the United States departnent of |abor bureau of
| abor statistics for the PRIOR two [year period] YEARS MILTI PLI ED BY THE
THEN | NCOVE CAP AND THEN rounded to the nearest one thousand doll ars.
The office of <court admnistration shall determ ne and publish the
i nconme cap.

(6) "Cuideline anbunt of tenporary mai ntenance" shall nmean the [suni
DOLLAR AMOUNT derived by the application of paragraph ¢ OR D of this
subdi vi si on

(7) ["@uideline duration" shall mean the durational period determ ned
by the application of paragraph d of this subdivision] "SELF SUPPORT
RESERVE" SHALL MEAN THE SELF- SUPPORT RESERVE AS DEFINED IN THE CHILD
SUPPORT STANDARDS ACT AND CODI FI ED I N SECTI ON TWO HUNDRED FORTY OF THI S
ARTI CLE AND SECTI ON FOUR HUNDRED THI RTEEN OF THE FAM LY COURT ACT.

(8) ["Presunptive award" shall nean the guideline anount of the tenpo-
rary mai ntenance award for the guideline duration prior to the court's
application of any adjustnent factors as provided i n subparagraph one of
par agr aph e of this subdivision.
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(9) "Self-support reserve" shall nean the self-support reserve as
defined in the child support standards act and codified in section two
hundred forty of this article and section four hundred thirteen of the
fam |y court act] "AGREEMENT" SHALL HAVE THE SAME MEANI NG AS PROVI DED I N
SUBDI VI SI ON THREE OF THI S PART.

c. [The] WHERE THE PAYOR S I NCOVE | S LONER THAN OR EQUAL TO THE | NCOVE
CAP, THE court shall determ ne the guideline anmount of tenporary mainte-
nance [in accordance with the provisions of this paragraph after deter-
mning the income of the parties] AS FOLLOAE:

(1) Where [the payor's incone is up to and including the incone cap]
CH LD SUPPORT WLL BE PAID FOR CH LDREN OF THE MARRI AGE AND WHERE THE
PAYOR AS DEFINED IN THI'S SUBDIVISION | S ALSO THE NON CUSTODI AL PARENT
PURSUANT TO THE CHI LD SUPPORT STANDARDS ACT:

(a) the court shall subtract [twenty] TWENTY-FIVE percent of the
PAYEE' S i nconme [of the payee] from [thirty] TWENTY percent of the
PAYOCR S income [up to the incone cap of the payor].

(b) the court shall then multiply the sumof the payor's income [up to
and including the income cap] and [all of] the payee's inconme by forty
percent .

(c) the court shall subtract the PAYEE S i nconme [of the payee] from
t he amount derived fromclause (b) of this subparagraph.

(d) the COURT SHALL DETERM NE THE LONER OF THE TWO AMOUNTS DERI VED BY
CLAUSES (A) AND (C) OF TH S SUBPARAGRAPH.

(E) THE gui del i ne anmount of tenporary mai ntenance shall be the [I|ower
of the anounts] AMOUNT determned by [clauses (a) and (c) of this
subpar agraph;] CLAUSE (D) OF TH' S SUBPARAGRAPH EXCEPT THAT, if the
anmount determned by clause [(c) of this subparagraph] (E» OF TH S
SUBPARAGRAPH is | ess than or equal to zero, the guideline amunt OF
TEMPORARY MAI NTENANCE shal | be zero dol | ars.

(F) TEMPORARY MAI NTENANCE SHALL BE CALCULATED PRI OR TO CHI LD SUPPORT
BECAUSE THE AMOUNT OF TEMPORARY MAI NTENANCE SHALL BE SUBTRACTED FROM THE
PAYOR S | NCOVE AND ADDED TO THE PAYEE' S | NCOVE AS PART OF THE CALCU
LATI ON OF THE CHI LD SUPPORT OBLI GATI ON

(2) Where [the income of the payor exceeds the incone cap:

(a) the court shall determ ne the guideline anount of tenporary main-
tenance for that portion of the payor's incone that is up to and i ncl ud-
ing the incone cap according to subparagraph one of this paragraph, and,
for the payor's inconme in excess of the inconme cap, the court shal
deternmine any additional guideline anobunt of tenporary maintenance
t hrough consi deration of the follow ng factors:

(i) the length of the nmarriage;

(ii) the substantial differences in the incones of the parties;

(iii) the standard of living of the parties established during the
marri age;

(iv) the age and health of the parties;

(v) the present and future earning capacity of the parties;

(vi) the need of one party to incur education or training expenses;

(vit) the wasteful dissipation of marital property;

(V|||) the transfer or encunbrance nade in contenplation of a matri no-

ial action without fair consideration;

(| X) the existence and duration of a pre-marital joint household or a
pre-di vorce separate househol d;

(x) acts by one party against anot her that have inhibited or continue
to inhibit a party's earning capacity or ability to obtain nmeani ngful
enpl oyment. Such acts include but are not limted to acts of donestic
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vi ol ence as provided in section four hundred fifty-nine-a of the soci al
services | aw

(xi) the availability and cost of nedical insurance for the parties;

(xi1) the care of the children or stepchildren, disabled adult chil-
dren or stepchildren, elderly parents or in-laws that has inhibited or
continues to inhibit a party's earning capacity or ability to obtain
nmeani ngf ul enpl oynent ;

(xiii) the inability of one party to obtain neani ngful enploynment due
to age or absence fromthe workforce;

(xiv) the need to pay for exceptional additional expenses for the
child or children, including, but not limted to, schooling, day care
and nedi cal treatnent;

(xv) the tax consequences to each party;

(xvi) marital property subject to distribution pursuant to subdivision
five of this part;

(xvii) the reduced or |lost earning capacity of the party seeking
tenporary nai ntenance as a result of having foregone or delayed educa-
tion, training, enploynent or career opportunities during the marriage;

(xviii) the contributions and services of the party seeking tenporary
mai nt enance as a spouse, parent, wage earner and honenaker and to the
career or career potential of the other party; and

(xi x) any other factor which the court shall expressly find to be just
and proper.

(b) In any decision mnade pursuant to this subparagraph, the court
shall set forth the factors it considered and the reasons for its deci-
sion. Such witten order may not be waived by either party or counsel.]
CH LD SUPPORT WLL NOT BE PAID FOR CH LDREN OF THE MARRI AGE, OR WHERE
CH LD SUPPORT W LL BE PAID FOR CH LDREN OF THE MARRI AGE BUT THE PAYOR AS
DEFINED IN THI'S SUBDIVISION | S THE CUSTODI AL PARENT PURSUANT TO THE
CHI LD SUPPORT STANDARDS ACT:

(A) THE COURT SHALL SUBTRACT TWENTY PERCENT OF THE PAYEE' S | NCOVE FROM
THI RTY PERCENT OF THE PAYOR S | NCOVE.

(B) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S | NCOVE AND
THE PAYEE' S | NCOVE BY FORTY PERCENT.

(© THE COURT SHALL SUBTRACT THE PAYEE'S |INCOVE FROM THE AMOUNT
DERI VED FROM CLAUSE (B) OF THI S SUBPARAGRAPH

(D) THE COURT SHALL DETERM NE THE LONER OF THE TWO AMOUNTS DERI VED BY
CLAUSES (A) AND (C) OF TH S SUBPARAGRAPH.

(E) THE GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE SHALL BE THE AMOUNT
DETERM NED BY CLAUSE (D) OF THI S SUBPARAGRAPH EXCEPT THAT, |F THE AMOUNT
DETERM NED BY CLAUSE (D) OF TH S SUBPARAGRAPH IS LESS THAN OR EQUAL TO
ZERO, THE GUI DELI NE AMOUNT OF TEMPORARY MAINTENANCE SHALL BE ZERO
DOLLARS.

(F) I'F CH LD SUPPORT WLL BE PAID FOR CH LDREN OF THE MARRI AGE BUT THE
PAYOR AS DEFINED IN THI'S SUBDI VI SION | S THE CUSTODI AL PARENT PURSUANT TO
THE CH LD SUPPORT STANDARDS ACT, TEMPORARY NMAI NTENANCE SHALL BE CALCU-
LATED PRI OR TO CHI LD SUPPORT BECAUSE THE AMOUNT OF TEMPORARY MAI NTENANCE
SHALL BE SUBTRACTED FROM THE PAYOR S | NCOVE PURSUANT TO THI' S SUBDI VI SI ON
AND ADDED TO THE PAYEE' S | NCOVE PURSUANT TO THI' S SUBDI VI SI ON AS PART OF
THE CALCULATI ON OF THE CHI LD SUPPORT OBLI GATI ON

[(3) Notwithstanding the provisions of this paragraph, where the
gui del i ne ampbunt of tenporary maintenance would reduce the payor's
i ncome below the self-support reserve for a single person, the presunp-
tive anount of the guideline anount of tenporary nmintenance shall be
the difference between the payor's income and the sel f-support reserve.
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If the payor's incone is below the self-support reserve, there is a
rebuttabl e presunption that no tenporary mai ntenance i s awarded. ]

d. [The] WHERE THE PAYOR S | NCOVE EXCEEDS THE | NCOVE CAP, THE court
shall determ ne the guideline [duration] AMOUNT of tenporary maintenance
[by considering the length of the marriage. Tenporary mai ntenance shal
termnate upon the issuance of the final award of mmi ntenance or the
death of either party, whichever occurs first] AS FOLLOAG:

(1) THE COURT SHALL PERFORM THE CALCULATI ONS SET FORTH | N PARAGRAPH C
OF TH'S SUBDI VI SI ON FOR THE | NCOVE OF THE PAYOR UP TO AND | NCLUDI NG THE
| NCOVE CAP; AND

(2) FOR | NCOVE EXCEEDI NG THE CAP, THE AMOUNT OF ADDI TI ONAL MAI NTENANCE
AWARDED, | F ANY, SHALL BE WTHI N THE DI SCRETI ON OF THE COURT WHI CH SHALL
TAKE | NTO CONSI DERATI ON ANY ONE OR MORE OF THE FACTORS SET FORTH |IN
SUBPARAGRAPH ONE OF PARAGRAPH H OF THI'S SUBDI VI SI ON; AND

(3) THE COURT SHALL SET FORTH THE FACTORS | T CONSI DERED AND THE
REASONS FOR | TS DECISION IN WRI TING OR ON THE RECORD. SUCH DEC SION,
VHETHER |IN WRI TI NG OR ON THE RECORD, MAY NOT BE WAI VED BY El THER PARTY
OR COUNSEL.

e. [(1) The court shall order the presunptive award of tenporary main-
tenance in accordance with paragraphs ¢ and d of this subdivision,
unless the court finds that the presunptive award is unjust or inappro-
priate and adjusts the presunptive award of tenporary maintenance
accordi ngly based upon consideration of the follow ng factors:

(a) the standard of |Iliving of the parties established during the

(b) the age and health of the parties;

(c) the earning capacity of the parties;

(d) the need of one party to incur education or training expenses;

(e) the wasteful dissipation of marital property;

(f) the transfer or encunbrance made in contenplation of a matrinonia
action without fair consideration;

(g) the existence and duration of a pre-nmarital joint household or a

pre-di vorce separate househol d;

(h) acts by one party agai nst another that have inhibited or continue
to inhibit a party's earning capacity or ability to obtain rmeaningful
enpl oyment. Such acts include but are not limted to acts of donmestic
vi ol ence as provided in section four hundred fifty-nine-a of the socia
services |aw

(i) the availability and cost of nedical insurance for the parties;

(j) the care of the children or stepchildren, disabled adult children
or stepchildren, elderly parents or in-laws that has inhibited or
continues to inhibit a party's earning capacity or ability to obtain
nmeani ngf ul enpl oynent ;

(k) the inability of one party to obtain meani ngful enploynent due to
age or absence fromthe workforce;

(1) the need to pay for exceptional additional expenses for the child
or children, including, but not limted to, schooling, day care and
medi cal treatnent;

(m the tax consequences to each party;

(n) marital property subject to distribution pursuant to subdivision
five of this part;

(0) the reduced or |lost earning capacity of the party seeking tenpo-
rary maintenance as a result of having foregone or del ayed educati on,
trai ning, enployment or career opportunities during the marri age;
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(p) the contributions and services of the party seeking tenporary
mai nt enance as a spouse, parent, wage earner and hormemaker and to the
career or career potential of the other party; and

(gq) any other factor which the court shall expressly find to be just
and proper.

(2) Where the court finds that the presunptive award of tenporary
mai ntenance s unjust or inappropriate and the court adjusts the
presunptive award of tenporary nmintenance pursuant to this paragraph
the court shall set forth, in a witten order, the anmpbunt of the unad-
justed presunptive award of tenporary nmintenance, the factors it
considered, and the reasons that the court adjusted the presunptive
award of tenporary mai ntenance. Such witten order shall not be waived
by either party or counsel.

(3) Were either or both parties are unrepresented, the court shal
not enter a tenporary nmintenance order unless the wunrepresented party
or parties have been infornmed of the presunptive award of tenporary
mai nt enance] NOTW THSTANDI NG THE PROVI SIONS OF THI'S SUBDI VI SI ON, WHERE
THE GUI DELINE AMOUNT OF TEMPORARY NMAI NTENANCE WOULD REDUCE THE PAYOR S
| NCOVE BELOW THE SELF- SUPPORT RESERVE FOR A SI NGLE PERSON, THE GUI DELI NE
AMOUNT OF TEMPORARY MAI NTENANCE SHALL BE THE DI FFERENCE BETWEEN THE
PAYOR S | NCOVE AND THE SELF- SUPPORT RESERVE. |F THE PAYOR S I NCOMVE | S
BELOW THE SELF- SUPPORT RESERVE, THERE SHALL BE A REBUTTABLE PRESUMPTI ON
THAT NO TEMPORARY MAI NTENANCE |'S AWARDED

f. [A validly executed agreenent or stipulation voluntarily entered
into between the parties in an action conmenced after the effective date
of this subdivision presented to the court for incorporation in an order
shall include a provision stating that the parties have been advised of
the provisions of this subdivision, and that the presunptive award
provided for therein results in the correct anount of tenporary mainte-
nance. In the event that such agreenent or stipulation deviates fromthe
presunptive award of tenporary naintenance, the agreenent or stipulation
nmust specify the anount that such presunptive award of tenporary mainte-
nance would have been and the reason or reasons that such agreenent or
stipul ati on does not provide for paynent of that anmount. Such provision
may not be waived by either party or counsel. Nothing contained in this
subdivision shall be construed to alter the rights of the parties to
voluntarily enter into validly executed agreenments or stipul ations which
deviate fromthe presunptive award of tenporary nmintenance provided
such agreenments or stipulations conply wth the provisions of this
subdi vision.] The court shall[, however, retain discretion with respect
to tenporary, and post-divorce nmaintenance awards pursuant to this
section. Any court order incorporating a validly executed agreenent or
stipulation which deviates fromthe presunptive award of tenporary nain-
tenance shall set forth the court's reasons for such deviation] DETER-
M NE THE DURATI ON OF TEMPORARY MAI NTENANCE BY CONSI DERI NG THE LENGTH OF
THE MARRI AGE.

g. [Wien a party has defaulted and/or the court is otherw se presented
with insufficient evidence to determ ne gross income, the court shal
order the tenporary nmi ntenance award based upon the needs of the payee
or the standard of living of the parties prior to commencenent of the
di vorce action, whichever is greater. Such order my be retroactively
nodi fied upward wthout a showing of change in circunstances upon a
showi ng of newy discovered or obtained evidence.] TEMPORARY NMAI NTENANCE
SHALL TERM NATE NO LATER THAN THE | SSUANCE OF THE JUDGVENT OF DI VORCE OR
THE DEATH OF ElI THER PARTY, WH CHEVER OCCURS FI RST.
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h. [In any action or proceeding for nodification of an order of main-
tenance or alinony existing prior to the effective date of this subdivi-
sion, brought pursuant to this article, the tenporary naintenance gui de-
lines set forth in this subdivision shall not constitute a change of
circunstances warranting nodification of such support order] (1) THE
COURT SHALL ORDER THE GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE UP TO
THE INCOVE CAP IN ACCORDANCE WTH PARAGRAPH C OF THI' S SUBDI VI SI ON,
UNLESS THE COURT FI NDS THAT THE GUI DELI NE AMOUNT OF TEMPORARY MAI NTE-
NANCE IS UNJUST OR | NAPPROPRI ATE, WHI CH FI NDI NG SHALL BE BASED UPON
CONS| DERATI ON OF ANY ONE OR MORE OF THE FOLLOW NG FACTORS, AND ADJUSTS
THE GUI DELINE AMOUNT OF TEMPORARY MAI NTENANCE ACCORDI NGLY BASED UPON
SUCH CONSI DERATI ON:

(A) THE AGE AND HEALTH OF THE PARTI ES;

(B) THE PRESENT OR FUTURE EARNI NG CAPACI TY OF THE PARTI ES, | NCLUDI NG A
H STORY OF LI M TED PARTI Cl PATION | N THE WORKFORCE;

(C©) THE NEED OF ONE PARTY TO | NCUR EDUCATI ON OR TRAI NI NG EXPENSES;

(D) THE TERM NATI ON OF A CHI LD SUPPORT AWARD DURI NG THE PENDENCY OF
THE TEMPORARY MAI NTENANCE AWARD WHEN THE CALCULATI ON OF TEMPORARY MAI N-
TENANCE WAS BASED UPON CHI LD SUPPORT BEI NG AWARDED AND WHI CH RESULTED | N
A MAI NTENANCE AWARD LOWER THAN | T WOULD HAVE BEEN HAD CHI LD SUPPORT NOT
BEEN AWARDED;

(E) THE WASTEFUL DI SSI PATI ON OF MARI TAL PROPERTY, | NCLUDI NG TRANSFERS
OR ENCUMBRANCES MADE | N CONTEMPLATION OF A MATRI MONI AL ACTION W THOUT
FAI R CONSI DERATI ON,;

(F) THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- DI VORCE SEPARATE HOUSEHOLD;

(G ACTS BY ONE PARTY AGAI NST ANOTHER THAT HAVE | NHI BI TED OR CONTI NUE
TO INHBIT A PARTY'S EARNI NG CAPACI TY OR ABILITY TO OBTAI N MEANI NGFUL
EMPLOYMENT. SUCH ACTS | NCLUDE BUT ARE NOT LIMTED TO ACTS OF DOVESTIC
VI OLENCE AS PROVI DED | N SECTI ON FOUR HUNDRED FI FTY- NI NE-A OF THE SOCI AL
SERVI CES LAW

(H) THE AVAI LABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE PARTI ES;

(1) THE CARE OF CHI LDREN OR STEPCHI LDREN, DI SABLED ADULT CHI LDREN OR
STEPCHI LDREN, ELDERLY PARENTS OR | N-LAWS PROVI DED DURI NG THE MARRI AGE
THAT I NHI BI TS A PARTY' S EARNI NG CAPACI TY;

(J) THE TAX CONSEQUENCES TO EACH PARTY;

(K) THE STANDARD OF LIVING OF THE PARTIES ESTABLISHED DURING THE
MARRI ACE;

(L) THE REDUCED OR LOST EARNI NG CAPACI TY OF THE PAYEE AS A RESULT OF
HAVI NG FORGONE OR DELAYED EDUCATI ON, TRAINING  EMPLOYMENT OR CAREER
OPPORTUNI TI ES DURI NG THE MARRI AGE; AND

(M ANY OTHER FACTOR WHI CH THE COURT SHALL EXPRESSLY FIND TO BE JUST
AND PROPER

(2) WHERE THE COURT FI NDS THAT THE GUI DELI NE AMOUNT OF TEMPORARY MNAI N-
TENANCE |'S UNJUST OR | NAPPROPRI ATE AND THE COURT ADJUSTS THE GUI DELI NE
AMOUNT OF TEMPORARY MAI NTENANCE PURSUANT TO THI S PARAGRAPH, THE COURT
SHALL SET FORTH, IN A WRI TTEN DECI SI ON OR ON THE RECORD, THE GUI DELI NE
AMOUNT OF TEMPORARY NMAINTENANCE, THE FACTORS | T CONSI DERED, AND THE
REASONS THAT THE COURT ADJUSTED THE GUI DELI NE AMOUNT OF TEMPORARY MAI N-
TENANCE. SUCH DECI SI ON, WHETHER I N WRI TI NG OR ON THE RECORD, SHALL NOT
BE WAI VED BY EI THER PARTY OR COUNSEL.

(3) WHERE El THER OR BOTH PARTI ES ARE UNREPRESENTED, THE COURT SHALL
NOT ENTER A TEMPORARY MAI NTENANCE ORDER UNLESS THE COURT | NFORMS THE
UNREPRESENTED PARTY OR PARTIES OF THE GUI DELINE AMOUNT OF TEMPORARY
MAI NTENANCE.



Co~NOoOUIT~hWNE

A. 7645 8

i. [In any decision nade pursuant to] NOTHI NG CONTAINED I N this subdi -
vision [the court] shall[, where appropriate, consider the effect of a
barrier to remarriage, as defined in subdivision six of section two
hundred fifty-three of this article, on the factors enunerated in this
subdi vi sion] BE CONSTRUED TO ALTER THE RI GHTS OF THE PARTIES TO VOLUN-
TARI LY ENTER | NTO AGREEMENTS OR STI PULATI ONS AS DEFINED | N SUBDI VI SI ON
THREE OF TH S PART WH CH DEVI ATE FROM THE PRESUMPTI VE AWARD OF TEMPCORARY
MAI NTENANCE

J. VHEN A PAYOR HAS DEFAULTED AND/ OR THE COURT | S OTHERW SE PRESENTED
W TH | NSUFFI Cl ENT EVI DENCE TO DETERM NE | NCOVE, THE COURT SHALL ORDER
THE TEMPORARY MAI NTENANCE AWARD BASED UPON THE NEEDS OF THE PAYEE OR THE
STANDARD OF LIVING OF THE PARTIES PRI OR TO COWENCEMENT OF THE DI VORCE
ACTI ON, WHI CHEVER | S GREATER SUCH ORDER MAY BE RETROACTI VELY MODI FI ED
UPWARD W THOUT A SHOW NG OF CHANGE | N Cl RCUMSTANCES UPON A SHOW NG OF
NEWLY DI SCOVERED EVI DENCE

K. I N ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON OF AN ORDER OF MAI NTE-
NANCE OR ALI MONY EXI STI NG PRI OR TO THE EFFECTI VE DATE OF THI' S SUBDI VI -
SI ON, BROUGHT PURSUANT TO THI S ARTI CLE, THE TEMPORARY MAI NTENANCE GUI DE-
LINES SET FORTH IN TH'S SUBDI VI SI ON SHALL NOT CONSTI TUTE A CHANGE OF
Cl RCUMBTANCES WARRANTI NG MODI FI CATI ON OF SUCH SUPPORT ORDER

L. IN ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON WHERE THE PARTI ES HAVE
ENTERED | NTO AN AGREEMENT PROVI DI NG FOR MAI NTENANCE PURSUANT TO SUBDI VI -
SI ON THREE OF THI S PART ENTERED | NTO PRI OR TO THE EFFECTI VE DATE OF THI S
SUBDI VI SI ON, BROUGHT PURSUANT TO THI S ARTI CLE, THE TEMPORARY MAI NTENANCE
GUI DELI NES SET FORTH IN THI' S SUBDI VI SI ON SHALL NOT CONSTI TUTE A CHANGE
OF Cl RCUMSTANCES WARRANTI NG MODI FI CATI ON OF SUCH SUPPORT ORDER

M I N DETERM NI NG TEMPORARY MAI NTENANCE, THE COURT SHALL CONSI DER AND
ALLOCATE, WHERE APPROPRI ATE, THE RESPONSIBILITIES OF THE RESPECTI VE
SPOUSES FOR THE FAM LY' S EXPENSES DURI NG THE PENDENCY OF THE PROCEEDI NG

N. THE TEMPORARY MAI NTENANCE ORDER SHALL NOT PREJUDI CE THE RI GHTS OF
El THER PARTY REGARDI NG A POST- DI VORCE MAI NTENANCE AWARD

S 4. Subdivision 6 of part B of section 236 of the donmestic relations
law, as anended by chapter 371 of the |aws of 2010, is anended to read
as foll ows:

6. Post-divorce nmintenance awards. a. Except where the parties have
entered into an agreement pursuant to subdivision three of this part
provi ding for mai ntenance, in any matrinonial action, the court [may
order], UPON APPLICATI ON BY A PARTY, SHALL MAKE I TS AWARD FOR POST- DI -
VORCE nmi ntenance [in such anpbunt as justice requires, having regard for
the standard of living of the parties established during the narriage,
whet her the party in whose favor maintenance is granted | acks sufficient
property and income to provide for his or her reasonabl e needs and
whet her the other party has sufficient property or incone to provide for
t he reasonabl e needs of the other and the circunstances of the case and
of the respective parties. Such order shall be effective as of the date
of the application therefor, and any retroactive anmount of rmaintenance
due shall be paid in one sum or periodic sunms, as the court shal
direct, taking into account any anmount of tenporary maintenance which
has been paid. In determ ning the anount and duration of naintenance the
court shall consider:

(1) the incone and property of the respective parties including mari-
tal property distributed pursuant to subdivision five of this part;

(2) the length of the narriage;

(3) the age and health of both parti es;

(4) the present and future earning capacity of both parties;

(5) the need of one party to incur education or training expenses;
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(6) the existence and duration of a pre-nmarital joint household or a
pre-di vorce separate househol d;

(7) acts by one party agai nst another that have inhibited or continue
to inhibit a party's earning capacity or ability to obtain rmeaningful
enpl oyment. Such acts include but are not limted to acts of donestic
vi ol ence as provided in section four hundred fifty-nine-a of the socia
services |aw

(8) the ability of the party seeking nmai ntenance to becone self-sup-
porting and, if applicable, the period of tine and training necessary
t heref or;

(9) reduced or lost Ilifetime earning capacity of the party seeking
mai nt enance as a result of having foregone or del ayed education, train-
i ng, enploynent, or career opportunities during the marriage;

(10) the presence of children of the marriage in the respective hones
of the parties;

(11) the care of the children or stepchildren, disabled adult children
or stepchildren, elderly parents or in-laws that has inhibited or
continues to inhibit a party's earning capacity;

(12) the inability of one party to obtain neaningful enploynment due to
age or absence fromthe workforce;

(13) the need to pay for exceptional additional expenses for the
child/children, including but not limted to, schooling, day care and
medi cal treatnent;

(14) the tax consequences to each party;

(15) the equitable distribution of marital property;

(16) contributions and services of the party seeki ng mai ntenance as a
spouse, parent, wage earner and honenaker, and to the career or career
potential of the other party;

(17) the wasteful dissipation of nmarital property by either spouse;

(18) the transfer or encunbrance nade in contenplation of a matri noni -
al action without fair consideration;

(19) the loss of health insurance benefits upon dissolution of the
marri age, and the availability and cost of nedical insurance for the
parties; and

(20) any other factor which the court shall expressly find to be just
and proper] PURSUANT TO THE PROVI SIONS OF THI S SUBDI VI SI ON.

b. [In any decision nade pursuant to this subdivision, the court shal
set forth the factors it considered and the reasons for its decision and
such may not be waived by either party or counsel] FOR PURPOSES OF THI S
SUBDI VI SI ON, THE FOLLOW NG DEFI NI TI ONS SHALL BE USED

(1) "PAYOR' SHALL MEAN THE SPOUSE W TH THE HI GHER | NCOVE

(2) "PAYEE" SHALL MEAN THE SPOUSE W TH THE LOWER | NCOVE

(3) "I NCOVE" SHALL MEAN:

(A) | NCOVE AS DEFINED IN THE CH LD SUPPORT STANDARDS ACT AND CODI FI ED
I N SECTI ON TWO HUNDRED FORTY OF THI S ARTI CLE AND SECTION FOUR HUNDRED
THI RTEEN OF THE FAM LY COURT ACT, W THOUT SUBTRACTI NG ALI MONY OR MAI NTE-
NANCE ACTUALLY PAID OR TO BE PAID TO A SPOUSE THAT IS A PARTY TO THE
| NSTANT ACTI ON PURSUANT TO SUBCLAUSE (C) OF CLAUSE (VII) OF SUBPARAGRAPH
FI VE OF PARAGRAPH (B) OF SUBDI VI SI ON ONE- B OF SECTI ON TWO HUNDRED FORTY
O TH'S ARTICLE AND SUBCLAUSE (C) OF CLAUSE (VII) OF SUBPARAGRAPH FI VE
OF PARAGRAPH (B) OF SUBDI VI SION ONE OF SECTI ON FOUR HUNDRED THI RTEEN OF
THE FAM LY COURT ACT AND W THOUT SUBTRACTI NG SPOUSAL SUPPORT PAI D PURSU-
ANT TO SECTI ON FOUR HUNDRED TWELVE OF SUCH ACT; AND

(B) | NCOVE FROM | NCOVE- PRODUCI NG PROPERTY DISTRIBUTED OR TO BE
DI STRI BUTED PURSUANT TO SUBDI VI SION FI VE OF THI S PART
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(4) "INCOVE CAP" SHALL MEAN UP TO AND |INCLUDING ONE  HUNDRED
SEVENTY- FI VE THOUSAND DOLLARS OF THE PAYOR S ANNUAL | NCOVE; PROVI DED,
HOWEVER, BEG NNI NG JANUARY THI RTY- FI RST, TWD THOUSAND SI XTEEN AND EVERY
TWO YEARS THEREAFTER, THE | NCOVE CAP AMOUNT SHALL | NCREASE BY THE SUM OF
THE AVERAGE ANNUAL PERCENTAGE CHANGES | N THE CONSUMER PRI CE | NDEX FOR
ALL URBAN CONSUMERS (CPI-U) AS PUBLI SHED BY THE UNI TED STATES DEPARTMENT
OF LABOR BUREAU OF LABOR STATISTICS FOR THE PRIOR TWO YEARS MJLTI PLI ED
BY THE THEN |NCOVE CAP AND THEN ROUNDED TO THE NEAREST ONE THOUSAND
DOLLARS. THE OFFI CE OF COURT ADM NI STRATI ON SHALL DETERM NE AND PUBLI SH
THE | NCOVE CAP.

(5 "GUIDELINE AMOUNT OF POST-DI VORCE MAINTENANCE" SHALL MEAN THE
DOLLAR AMOUNT DERI VED BY THE APPLI CATI ON OF PARAGRAPH C OR D OF TH'S
SUBDI VI SI ON.

(6) "GU DELINE DURATION OF POST-DI VORCE MAI NTENANCE" SHALL MEAN THE
DURATI ONAL PERI OD DETERM NED BY THE APPLI CATI ON OF PARAGRAPH F OF THI S
SUBDI VI SI ON.

(7) "POST-DI VORCE MAINTENANCE GUI DELINE OBLI GATI ON' SHALL MEAN THE
GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE AND THE GUI DELI NE DURATI ON
OF POST- DI VORCE MAI NTENANCE.

(8) "LENGTH OF MARRIAGE" SHALL MEAN THE PERI OD FROM THE DATE OF
MARRI ACE UNTI L THE DATE OF COMMVENCEMENT OF THE ACTI ON.

(9) "SELF- SUPPORT RESERVE" SHALL MEAN THE SELF-SUPPORT RESERVE AS
DEFINED |IN THE CH LD SUPPORT STANDARDS ACT AND CODI FI ED I N SECTI ON TWD
HUNDRED FORTY OF THI S ARTI CLE AND SECTI ON FOUR HUNDRED THI RTEEN OF THE
FAM LY COURT ACT.

(10) "AGREEMENT" SHALL HAVE THE SAME MEANI NG AS PROVI DED | N SUBDI VI -
SI ON THREE OF THI S PART.

c. [The court nmay award pernanent nmai ntenance, but an award of mainte-
nance shall term nate upon the death of either party or upon the recipi-
ent's valid or invalid marriage, or upon nodification pursuant to para-
graph b of subdivision nine of this part or section two hundred
forty-eight of this chapter] WHERE THE PAYOR S INCOVE IS LOAER THAN OR
EQUAL TO THE | NCOVE CAP, THE COURT SHALL DETERM NE THE GUI DELI NE AMOUNT
OF POST- DI VORCE MAI NTENANCE AS FOLLOWS:

(1) WHERE CHI LD SUPPORT WLL BE PAID FOR CH LDREN OF THE MARRI AGE AND
VHERE THE PAYOR AS DEFINED IN THI'S SUBDI VI SION | S ALSO THE NON- CUSTODI AL
PARENT PURSUANT TO THE CHI LD SUPPORT STANDARDS ACT:

(A) THE COURT SHALL SUBTRACT TWENTY-FI VE PERCENT OF THE PAYEE' S | NCOVE
FROM TVENTY PERCENT OF THE PAYOR S | NCOVE.

(B) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S | NCOVE AND
THE PAYEE' S | NCOVE BY FORTY PERCENT.

(© THE COURT SHALL SUBTRACT THE PAYEE'S |INCOVE FROM THE AMOUNT
DERI VED FROM CLAUSE (B) OF THI S SUBPARAGRAPH.

(D) THE COURT SHALL DETERM NE THE LONER OF THE TWO AMOUNTS DERI VED BY
CLAUSES (A) AND (C) OF TH S SUBPARAGRAPH.

(E) THE GUI DELI NE AMOUNT OF POST-DI VORCE MAINTENANCE SHALL BE THE
AMOUNT DETERM NED BY CLAUSE (D) OF THI S SUBPARAGRAPH EXCEPT THAT, |F THE
AMOUNT DETERM NED BY CLAUSE (D) OF THI S SUBPARAGRAPH | S LESS THAN OR
EQUAL TO ZERO, THE GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE SHALL BE
ZERO DOLLARS.

(F) NOTW THSTANDI NG THE PROVISIONS OF THI'S SUBDIVISION, WHERE THE
GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE WOULD REDUCE THE PAYOR S
| NCOVE BELOW THE SELF- SUPPORT RESERVE FOR A SI NGLE PERSON, THE GUI DELI NE
AMOUNT OF POST- DI VORCE MAI NTENANCE SHALL BE THE DI FFERENCE BETWEEN THE
PAYOR S | NCOVE AND THE SELF- SUPPORT RESERVE. |F THE PAYOR S I NCOMVE | S
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BELOW THE SELF- SUPPORT RESERVE, THERE SHALL BE A REBUTTABLE PRESUMPTI ON
THAT NO POST- DI VORCE MAI NTENANCE |'S AWARDED.

(G MAI NTENANCE SHALL BE CALCULATED PRI OR TO CHI LD SUPPORT BECAUSE THE
AMOUNT OF MAINTENANCE SHALL BE SUBTRACTED FROM THE PAYOR S | NCOVE AND
ADDED TO THE PAYEE' S | NCOVE AS PART OF THE CALCULATION OF THE CH LD
SUPPORT OBLI GATI ON.

(2) WHERE CHI LD SUPPORT W LL NOT BE PAI D FOR CH LDREN OF THE MARRI AGE,
OR WHERE CHI LD SUPPORT W LL BE PAID FOR CH LDREN OF THE MARRI AGE BUT THE
PAYOR AS DEFINED IN THI'S SUBDI VI SION | S THE CUSTODI AL PARENT PURSUANT TO
THE CHI LD SUPPORT STANDARDS ACT:

(A) THE COURT SHALL SUBTRACT TWENTY PERCENT OF THE PAYEE' S | NCOVE FROM
THI RTY PERCENT OF THE PAYOR S | NCOVE.

(B) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S | NCOVE AND
THE PAYEE' S | NCOVE BY FORTY PERCENT.

(© THE COURT SHALL SUBTRACT THE PAYEE'S |INCOVE FROM THE AMOUNT
DERI VED FROM CLAUSE (B) OF TH S SUBPARAGRAPH.

(D) THE COURT SHALL DETERM NE THE LONER OF THE TWO AMOUNTS DERI VED BY
CLAUSES (A) AND (C) OF TH S SUBPARAGRAPH.

(E) THE GUI DELI NE AMOUNT OF POST-DI VORCE MAINTENANCE SHALL BE THE
AMOUNT DETERM NED BY CLAUSE (D) OF THI S SUBPARAGRAPH EXCEPT THAT, |F THE
AMOUNT DETERM NED BY CLAUSE (D) OF THI S SUBPARAGRAPH | S LESS THAN OR
EQUAL TO ZERO, THE GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE SHALL BE
ZERO DOLLARS.

(F) I'F CH LD SUPPORT WLL BE PAID FOR CH LDREN OF THE MARRI AGE BUT THE
PAYOR AS DEFINED IN THI'S SUBDI VI SION | S THE CUSTODI AL PARENT PURSUANT TO
THE CHI LD SUPPORT STANDARDS ACT, POST-DI VORCE MAINTENANCE SHALL BE
CALCULATED PRIOR TO CHI LD SUPPORT BECAUSE THE AMOUNT OF POST- DI VORCE
MAI NTENANCE SHALL BE SUBTRACTED FROM THE PAYOR S | NCOVE PURSUANT TO THI S
SUBDI VI SI ON AND ADDED TO THE PAYEE' S | NCOVE PURSUANT TO THI' S SUBDI VI SI ON
AS PART OF THE CALCULATI ON OF THE CHI LD SUPPORT OBLI GATI ON.

(G NOTW THSTANDI NG THE PROVISIONS OF THI'S SUBDIVISION, WHERE THE
GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE WOULD REDUCE THE PAYOR S
| NCOVE BELOW THE SELF- SUPPORT RESERVE FOR A SI NGLE PERSON, THE GUI DELI NE
AMOUNT OF POST- DI VORCE MAI NTENANCE SHALL BE THE DI FFERENCE BETWEEN THE
PAYOR S | NCOVE AND THE SELF- SUPPORT RESERVE. |F THE PAYOR S I NCOVE | S
BELOW THE SELF- SUPPORT RESERVE, THERE SHALL BE A REBUTTABLE PRESUMPTI ON
THAT NO POST- DI VORCE MAI NTENANCE |'S AWARDED.

d. [In any decision nmade pursuant to this subdivision the court shall,
where appropriate, consider the effect of a barrier to remarriage, as
defined in subdivision six of section two hundred fifty-three of this
article, on the factors enunerated in paragraph a of this subdivision]
VWHERE THE PAYOR S | NCOVE EXCEEDS THE | NCOVE CAP, THE COURT SHALL DETER-
M NE THE GUI DELI NE AMOUNT OF POST- DI VORCE MAI NTENANCE AS FOLLOWS:

(1) THE COURT SHALL PERFORM THE CALCULATI ONS SET FORTH | N PARAGRAPH C
OF THI'S SUBDI VI SION FOR THE | NCOVE OF PAYOR UP TO AND |NCLUDING THE
| NCOVE CAP; AND

(2) FOR | NCOVE EXCEEDI NG THE CAP, THE AMOUNT OF ADDI TI ONAL MAI NTENANCE
AWARDED, | F ANY, SHALL BE WTHI N THE DI SCRETI ON OF THE COURT WHI CH SHALL
TAKE | NTO CONSI DERATION ANY ONE OR MORE OF THE FACTORS SET FORTH I N
SUBPARAGRAPH ONE OF PARAGRAPH E OF THI'S SUBDI VI SI ON; AND

(3) THE COURT SHALL SET FORTH THE FACTORS | T CONSIDERED AND THE
REASONS FOR ITS DECISION IN WRI TI NG OR ON THE RECORD. SUCH DECI SI ON,
VHETHER I N WRI TI NG OR ON THE RECORD, MAY NOT BE WAI VED BY ElITHER PARTY
OR COUNSEL.

E. (1) THE COURT SHALL ORDER THE POST- DI VORCE MAI NTENANCE GUI DELI NE
OBLI GATI ON UP TO THE | NCOVE CAP | N ACCORDANCE W TH PARAGRAPH C OF THI'S
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SUBDI VI SI ON, UNLESS THE COURT FI NDS THAT THE POST- DI VORCE MAI NTENANCE
GUI DELI NE OBLI GATI ON | S UNJUST OR | NAPPROPRI ATE, WHI CH FI NDI NG SHALL BE
BASED UPON CONSI DERATI ON OF ANY ONE OR MORE OF THE FOLLOW NG FACTORS,
AND ADJUSTS THE POST- DI VORCE NMAI NTENANCE GUI DELI NE OBLI GATI ON ACCORDI NG
LY BASED UPON SUCH CONSI DERATI ON:

(A) THE AGE AND HEALTH OF THE PARTI ES;

(B) THE PRESENT OR FUTURE EARNI NG CAPACI TY OF THE PARTI ES, | NCLUDI NG A
H STORY OF LI M TED PARTI Cl PATI ON I N THE WORKFORCE;

(©) THE NEED OF ONE PARTY TO | NCUR EDUCATI ON OR TRAI NI NG EXPENSES;

(D) THE TERM NATI ON OF A CHI LD SUPPORT AWARD BEFORE THE TERM NATI ON OF
THE MAI NTENANCE AWARD WHEN THE CALCULATI ON OF MAI NTENANCE WAS BASED UPON
CH LD SUPPORT BEI NG AWARDED WHI CH RESULTED | N A MAI NTENANCE AWARD LOWER
THAN | T WOULD HAVE BEEN HAD CHI LD SUPPORT NOT BEEN AWARDED;

(E) THE WASTEFUL DI SSI PATI ON OF MARI TAL PROPERTY, | NCLUDI NG TRANSFERS
OR ENCUMBRANCES MADE | N CONTEMPLATI ON OF A MATRI MONI AL ACTI ON W THOUT
FAI R CONSI DERATI ON;

(F) THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- DI VORCE SEPARATE HOUSEHOLD;

(G ACTS BY ONE PARTY AGAI NST ANOTHER THAT HAVE | NHI BI TED OR CONTI NUE
TO INH BIT A PARTY' S EARNI NG CAPACI TY OR ABILITY TO OBTAIN MEAN NG-UL
EMPLOYMENT. SUCH ACTS | NCLUDE BUT ARE NOT LIM TED TO ACTS OF DOVESTI C
VI OLENCE AS PROVI DED I N SECTI ON FOUR HUNDRED FI FTY- NI NE-A OF THE SOCI AL
SERVI CES LAW

(H) THE AVAI LABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE PARTI ES;

(1) THE CARE OF CH LDREN OR STEPCHI LDREN, DI SABLED ADULT CHI LDREN OR
STEPCHI LDREN, ELDERLY PARENTS OR | N-LAWS PROVI DED DURING THE MARRI AGE
THAT I NH BI' TS A PARTY' S EARNI NG CAPACI TY;

(J) THE TAX CONSEQUENCES TO EACH PARTY;

(K) THE STANDARD OF LIVING OF THE PARTIES ESTABLI SHED DURI NG THE
MARRI AGE;

(L) THE REDUCED OR LOST EARNI NG CAPACI TY OF THE PAYEE AS A RESULT OF
HAVI NG FORGONE OR DELAYED EDUCATI ON, TRAINING EMPLOYMENT OR CAREER
OPPORTUNI TI ES DURI NG THE MARRI AGE;

THE EQUI TABLE DI STRI BUTI ON OF MARI TAL PROPERTY AND THE | NCOVE OR
| MPUTED | NCOVE ON THE ASSETS SO DI STRI BUTED,

(N) THE CONTRI BUTI ONS AND SERVI CES OF THE PAYEE AS A SPOUSE, PARENT,
WAGE EARNER AND HOVEMAKER AND TO THE CAREER OR CAREER POTENTI AL OF THE
OTHER PARTY; AND

(O ANY OTHER FACTOR WHI CH THE COURT SHALL EXPRESSLY FIND TO BE JUST
AND PROPER.

(2) WHERE THE COURT FI NDS THAT THE POST- DI VORCE MAI NTENANCE GUI DELI NE
OBLI GATI ON | S UNJUST OR | NAPPROPRI ATE AND THE COURT ADJUSTS THE POST- Dl -
VORCE MAI NTENANCE GUI DELI NE OBLI GATI ON PURSUANT TO THI S PARAGRAPH, THE
COURT SHALL SET FORTH, IN A VWRI TTEN DECI S| ON OR ON THE RECORD, THE UNAD-
JUSTED POST- Dl VORCE MAI NTENANCE GUI DELI NE  OBLI GATION, THE FACTORS |IT
CONS|I DERED, AND THE REASONS THAT THE COURT ADJUSTED THE POST- DI VORCE
MAI NTENANCE OBLI GATI ON. SUCH DECI SI ON SHALL NOT' BE WAIVED BY EITHER
PARTY OR COUNSEL.

F. THE DURATION OF POST-DI VORCE MNAINTENANCE MAY BE DETERM NED AS
FOLLOWG:

(1) THE COURT MAY DETERM NE THE DURATI ON OF POST- DI VORCE MAI NTENANCE
I N ACCORDANCE W TH THE FOLLOW NG ADVI SCRY SCHEDULE:

LENGTH OF THE MARRI AGE PERCENT OF THE LENGIH OF THE
MARRI AGE FOR WHI CH
MAI NTENANCE W LL BE PAYABLE
0 UP TO AND | NCLUDI NG 15 YEARS 15% - 30%
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MORE THAN 15 UP TO AND | NCLUDI NG  30% - 40%
20 YEARS
MORE THAN 20 YEARS 35% - 50%

(2) |IN DETERM NI NG THE DURATI ON COF POST- DI VORCE MAI NTENANCE, WHETHER
OR NOT' THE COURT UTI LI ZES THE ADVI SORY SCHEDULE, |IT SHALL CONSIDER THE
FACTORS LISTED IN SUBPARAGRAPH ONE OF PARAGRAPH E OF THI'S SuUBDI VI SI ON
AND SHALL SET FORTH, IN A WRI TTEN DECI SI ON OR ON THE RECORD, THE FACTORS
I T CONSI DERED. SUCH DECI SI ON SHALL NOT BE WAIVED BY EITHER PARTY OR
COUNSEL. NOTH NG HEREI'N SHALL PREVENT THE COURT FROM AVWARDI NG NON- DURA-
TI ONAL MAI NTENANCE | N AN APPRCPRI ATE CASE.

(3) NOTW THSTANDI NG THE PROVI SI ONS OF SUBPARAGRAPH ONE OF THI'S PARA-
GRAPH, POST- DI VORCE MAI NTENANCE SHALL TERM NATE UPON THE DEATH OF ElI THER
PARTY OR UPON THE PAYEE' S VALID OR I NVALI D MARRI AGE, OR UPON MODI FI CA-
TI ON PURSUANT TO PARAGRAPH B OF SUBDI VI SION NI NE OF TH S PART OR SECTI ON
TWO HUNDRED FORTY-EI GHT OF THI S ARTI CLE.

(4) NOTW THSTANDI NG THE PROVI SI ONS OF SUBPARAGRAPH ONE OF THI'S PARA-
GRAPH, WHEN DETERM NI NG DURATI ON OF POST- DI VORCE NMAI NTENANCE, THE COURT
SHALL TAKE | NTO CONSI DERATI ON ANTI Cl PATED RETI REMENT ASSETS, BENEFITS,
AND RETIREMENT ELIGABILITY AGE OF BOTH PARTI ES | F ASCERTAI NABLE AT THE
TIME OF DECI SI ON. | F NOT ASCERTAI NABLE AT THE TIME OF DECISION, THE
ACTUAL FULL OR PARTI AL RETI REMENT OF THE PAYOR W TH SUBSTANTI AL DI M NU-
TION OF I NCOVE SHALL BE A BASI S FOR A MODI FI CATI ON OF THE AWARD.

G WHERE ElI THER OR BOTH PARTI ES ARE UNREPRESENTED, THE COURT SHALL NOT
ENTER A MAI NTENANCE ORDER OR JUDGMVENT UNLESS THE COURT | NFORMS THE
UNREPRESENTED PARTY OR PARTI ES OF THE PCST- DI VORCE NMAI NTENANCE GUI DELI NE
OBLI GATI ON.

H NOTH NG CONTAINED IN TH S SUBDI VI SI ON SHALL BE CONSTRUED TO ALTER
THE RI GHTS OF THE PARTI ES TO VOLUNTARILY ENTER |INTO VALIDLY EXECUTED
AGREEMENTS OR STI PULATI ONS WHI CH DEVI ATE FROM THE POST- DI VORCE MAI NTE-
NANCE GUI DELI NE OBLI GATI ON.

. WHEN A PAYOR HAS DEFAULTED AND/ OR THE COURT MAKES A FI NDI NG AT THE
TIME OF TRIAL THAT I'T WAS PRESENTED W TH | NSUFFI ClI ENT EVI DENCE TO DETER-
M NE | NCOVE, THE COURT SHALL ORDER THE POST- DI VORCE MAI NTENANCE BASED
UPON THE NEEDS OF THE PAYEE OR THE STANDARD OF LIVING OF THE PARTIES
PRI OR TO COVWWENCEMENT OF THE DI VORCE ACTI ON, WHI CHEVER IS GREATER.  SUCH
ORDER MAY BE RETROACTI VELY MODI FI ED UPWARD W THOUT A SHOW NG OF CHANGE
IN C RCUMSTANCES UPON A SHOWNG OF SUBSTANTIAL NEWY DI SCOVERED
EVI DENCE.

J. POST- DI VORCE MAI NTENANCE MAY BE MODI FI ED PURSUANT TO PARAGRAPH B OF
SUBDI VI SI ON NI NE OF THI S PART.

K. I'N ANY ACTI ON OR PROCEEDI NG FOR MADI FI CATI ON OF AN CRDER OF MAI NTE-
NANCE OR ALI MONY EXI STI NG PRI OR TO THE EFFECTI VE DATE OF THE CHAPTER OF
THE LAWS OF TWO THOUSAND FI FTEEN WH CH AMENDED THI S SUBDI VI SI ON, BROUGHT
PURSUANT TO THI S ARTI CLE, THE GUI DELI NES FOR POST-DlI VORCE MAI NTENANCE
SET FORTH [N TH' S SUBDI VI SI ON SHALL NOT CONSTI TUTE A CHANGE OF Cl RCUM:
STANCES WARRANTI NG MODI FI CATI ON OF SUCH SUPPCRT ORDER.

L. I'N ANY ACTI ON OR PROCEEDI NG FOR MADI FI CATI ON WHERE THE PARTI ES HAVE
ENTERED | NTO AN AGREEMENT PROVI DI NG FOR MAI NTENANCE PURSUANT TO SUBDI VI -
SION THREE OF THI S PART ENTERED | NTO PRI OR TO THE EFFECTI VE DATE OF THE
CHAPTER OF THE LAWS OF TWO THOUSAND FI FTEEN WHI CH AMENDED THI S SUBDI VI -
SION, BROUGHT PURSUANT TO THI S ARTI CLE, THE GUI DELI NES FOR POST- DI VORCE
MAI NTENANCE SET FORTH IN THI' S SUBDI VI SI ON SHALL NOT CONSTI TUTE A CHANGE
OF Cl RCUMSTANCES WARRANTI NG MODI FI CATI ON OF SUCH AGREEMENT.

M I N ANY ACTI ON OR PROCEEDI NG FOR MADI FI CATI ON OF AN CRDER OF MAI NTE-
NANCE OR ALI MONY EXI STI NG PRI OR TO THE EFFECTI VE DATE OF THE CHAPTER OF
THE LAWS OF TWO THOUSAND FI FTEEN WH CH AMENDED THI S SUBDI VI SI ON, BROUGHT
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PURSUANT TO THI'S ARTICLE, THE GUI DELI NES FOR POST- DI VORCE MAI NTENANCE
SET FORTH I N PARAGRAPHS C, D AND E OF THI'S SUBDI VI SI ON SHALL NOT APPLY.

N. I N ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON WHERE THE PARTI ES HAVE
ENTERED | NTO AN AGREEMENT PROVI DI NG FOR MAI NTENANCE PURSUANT TO SUBDI VI -
SION THREE OF THI S PART ENTERED | NTO PRI OR TO THE EFFECTI VE DATE OF THE
CHAPTER OF THE LAWS OF TWO THOUSAND FI FTEEN WHI CH AMENDED THI'S SUBDI VI -
SI ON, BROUGHT PURSUANT TO THI S ARTI CLE, THE GUI DELI NES FOR POST- DI VORCE
MAI NTENANCE SET FORTH | N PARAGRAPHS C, D AND E OF THI' S SUBDI VI SI ON SHALL
NOT APPLY.

O I N ANY DECI SI ON MADE PURSUANT TO THI S SUBDI VI SI ON THE COURT SHALL
VWHERE APPROPRI ATE, CONSIDER THE EFFECT OF A BARRI ER TO REMARRI AGE, AS
DEFI NED I N SUBDI VI SI ON SI X OF SECTI ON TWD HUNDRED FIFTY-THREE OF THI S
ARTI CLE, ON THE FACTORS ENUMERATED | N PARAGRAPH E OF THI S SUBDI VI SI ON

S 5. Subparagraph 1 of paragraph b of subdivision 9 of part B of
section 236 of the donestic relations | aw, as anended by chapter 182 of
the laws of 2010, is anended to read as foll ows:

(1) Upon application by either party, the court may annul or nodify
any prior order or judgnent MADE AFTER TRI AL as to nmintenance, upon a
showng of the [recipient's] PAYEE S inability to be self-supporting or
UPON A SHOW NG OF a substantial change in circunmstance [or term nation
of child support awarded pursuant to section two hundred forty of this
article], including financial hardship OR UPON ACTUAL FULL OR PARTIAL
RETIREMENT OF THE PAYOR |F THE RETIREMENT RESULTS I N A SUBSTANTI AL
CHANGE | N FI NANCI AL Cl RCUMSTANCES. Were, after the effective date of
this part, [a separation] AN agreenment remains in force, no nodification
of [a prior] AN order or judgnent incorporating the terns of said agree-
ment shall be nmade as to nmmi ntenance w thout a show ng of extrene hard-
ship on either party, in which event the judgnent or order as nodified
shall supersede the terns of the prior agreenment and judgnment for such
period of time and under such circunstances as the court determ nes. The
court shall not reduce or annul any arrears of maintenance which have
been reduced to final judgnent pursuant to section two hundred forty-
four of this article. No other arrears of maintenance which have accrued
prior to the making of such application shall be subject to nodification
or annul ment unl ess the defaulting party shows good cause for failure to
make application for relief fromthe judgnment or order directing such
paynent prior to the accrual of such arrears and the facts and circum
stances constituting good cause are set forth in a witten nenorandum of
deci sion. Such nodification may increase mai ntenance nunc pro tunc as of
the date of application based on newly di scovered evidence. Any retroac-
tive anount of maintenance due shall, except as provided for herein, be
paid in one sum or periodic suns, as the court directs, taking into
account any tenporary or partial paynents which have been nade. The
provi sions of this subdivision shall not apply to a separation agreenent
made prior to the effective date of this part.

S 6. Section 248 of the donestic relations I aw, as anended by chapter
604 of the |aws of 1975, is anended to read as foll ows:

S 248. Modification of judgnent or order in action for divorce or
annul ment. Were an action for divorce or for annulnment or for a decla-
ration of the nullity of a void marriage is brought by a [husband or
wife] SPOUSE, and a final judgnent of divorce or a final judgnent
annulling the marriage or declaring its nullity has been rendered, the
court, by order upon the application of the [husband] PAYCOR on noti ce,
and on proof of the marriage of the [w fe] PAYEE after such final judg-
ment, nust nodify such final judgnent and any orders nade with respect
thereto by annulling the provisions of such final judgnment or orders, or
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of both, directing paynents of noney for the support of the [wfe]
PAYEE. The court in its discretion upon application of the [husband]
PAYCR on notice, upon proof that the [wife] PAYEE is habitually |iving
with another [man] PERSON and hol di ng H MSELF OR herself out as [his
wi fe] THE SPOUSE OF SUCH OTHER PERSON, although not married to such
[man] OTHER PERSON, nmay nodi fy such final judgnment and any orders nade
with respect thereto by annulling the provisions of such final judgnent
or orders or of both, directing paynment of noney for the support of such
[wi fe] PAYEE.

S 7. Section 412 of the famly court act, as amended by chapter 281 of
the laws of 1980, is anended to read as foll ows:

S 412. Married person's duty to support spouse. 1. A nmarried person is
chargeable wth the support of his or her spouse and, [if possessed of
sufficient means or able to earn such neans, nay be required to pay for
his or her support a fair and reasonable sum as] EXCEPT WHERE THE
PARTI ES HAVE ENTERED | NTO AN AGREEMENT PURSUANT TO SECTI ON FOUR HUNDRED
TVENTY-FI VE OF TH' S ARTI CLE PROVI DI NG FOR SUPPORT, the court [nay deter-
m ne, having due regard to the circunstances of the respective parties],
UPON APPLI CATION BY A PARTY, SHALL MAKE | TS AWARD FOR SPOUSAL SUPPORT
PURSUANT TO THE PROVI SI ONS OF THI S PART.

2. FOR PURPOSES OF THI S SECTION, THE FOLLON NG DEFIN TIONS SHALL BE
USED:

(A) "PAYOR' SHALL MEAN THE SPOUSE W TH THE HI GHER | NCOVE.

(B) "PAYEE" SHALL MEAN THE SPOUSE W TH THE LOWER | NCOME.

(© "INCOVE" SHALL MEAN | NCOVE AS DEFINED I N THE CHI LD SUPPORT STAND-
ARDS ACT AND CODI FIED IN SECTION TWDO HUNDRED FORTY OF THE DOVESTIC
RELATI ONS LAW AND SECTI ON FOUR HUNDRED THI RTEEN OF THI S ARTI CLE W THOUT
SUBTRACTI NG SPOUSAL SUPPORT ACTUALLY PAID OR TO BE PAID TO A SPOUSE THAT
IS A PARTY TO THE | NSTANT ACTI ON PURSUANT TO SUBCLAUSE (C) OF CLAUSE
(M) OF SUBPARAGRAPH FIVE OF PARAGRAPH (B) OF SUBDI VI SI ON ONE-B OF
SECTI ON TWD HUNDRED FORTY OF THE DOMVESTI C RELATIONS LAW AND SUBCLAUSE
(©) OF CLAUSE (VIl) OF SUBPARAGRAPH FI VE OF PARAGRAPH (B) OF SUBDI VI SI ON
ONE OF SECTI ON FOUR HUNDRED THI RTEEN OF THI S ARTI CLE.

(D) "I NCOVE CAP" SHALL MEAN UP TO AND |INCLUDING ONE HUNDRED
SEVENTY- FI VE THOUSAND DOLLARS OF THE PAYOR S ANNUAL | NCOVE; PROVI DED,
HONEVER, BEG NNI NG JANUARY THI RTY- FI RST, TWO THOUSAND S| XTEEN AND EVERY
TWO YEARS THEREAFTER, THE | NCOVE CAP AMOUNT SHALL | NCREASE BY THE SUM OF
THE AVERAGE ANNUAL PERCENTAGE CHANGES | N THE CONSUMER PRICE | NDEX FOR
ALL URBAN CONSUMERS (CPI-U) AS PUBLI SHED BY THE UNI TED STATES DEPARTMENT
OF LABOR BUREAU OF LABOR STATI STICS FOR THE PRI OR TWD YEARS MULTI PLI ED
BY THE THEN | NCOVE CAP AND THEN ROUNDED TO THE NEAREST ONE THOUSAND
DOLLARS. THE OFFI CE OF COURT ADM NI STRATI ON SHALL DETERM NE AND PUBLI SH
THE | NCOVE CAP.

(E) "GUI DELI NE AMOUNT OF SPOUSAL SUPPORT" SHALL MEAN THE SUM DERI VED
BY THE APPLI CATI ON OF SUBDI VI SI ON THREE OR FOUR OF THI' S SECTI ON.

(F) "SELF-SUPPORT RESERVE' SHALL MEAN THE SELF- SUPPORT RESERVE AS
DEFI NED I N THE CHI LD SUPPORT STANDARDS ACT AND CODI FIED IN SECTION TWO
HUNDRED FORTY OF THE DOVESTI C RELATI ONS LAW AND SECTI ON FOUR HUNDRED
THI RTEEN OF THI' S ARTI CLE.

(G "AGREEMENT" SHALL HAVE THE SAME MEANI NG AS PROVI DED | N SUBDI VI SI ON
THREE OF PART B OF SECTION TWDO HUNDRED THI RTY-SIX OF THE DQOVESTIC
RELATI ONS LAW

3. WHERE THE PAYOR S INCOMVE | S LOAER THAN OR EQUAL TO THE | NCOVE CAP,
THE COURT SHALL DETERM NE THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT AS
FOLLOWG:
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(A) VWHERE CHI LD SUPPCRT WLL BE PAID FOR CH LDREN OF THE MARRI AGE AND
WHERE THE PAYOR AS DEFINED IN THIS SECTION |S ALSO THE NON CUSTODI AL
PARENT PURSUANT TO THE CHI LD SUPPORT STANDARDS ACT:

(1) THE COURT SHALL SUBTRACT TVENTY-FlI VE PERCENT OF THE PAYEE' S | NCOVE
FROM TWENTY PERCENT OF THE PAYOR S | NCOME.

(2) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S | NCOVE AND
THE PAYEE' S | NCOVE BY FORTY PERCENT.

(3) THE COURT SHALL SUBTRACT THE PAYEE'S |INCOVE FROM THE AMOUNT
DERI VED FROM SUBPARAGRAPH TWO OF THI S PARAGRAPH.

(4) THE COURT SHALL DETERM NE THE LONER OF THE TWO AMOUNTS DERI VED BY
SUBPARAGRAPHS ONE AND THREE OF THI S PARAGRAPH.

(5) THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT SHALL BE THE AMOUNT DETER-
M NED BY SUBPARAGRAPH FOUR OF THI S PARAGRAPH EXCEPT THAT, |F THE AMOUNT
DETERM NED BY SUBPARAGRAPH FOUR OF THI S PARAGRAPH | S LESS THAN OR EQUAL
TO ZERO, THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT SHALL BE ZERO DCLLARS.

(6) SPOUSAL SUPPORT SHALL BE CALCULATED PRI OR TO CHI LD SUPPCRT BECAUSE
THE AMOUNT OF SPOUSAL SUPPORT SHALL BE SUBTRACTED FROM THE PAYOR S
| NCOVE AND ADDED TO THE PAYEE' S | NCOVE AS PART OF THE CALCULATI ON OF THE
CHI LD SUPPORT OBLI GATI ON.

(B) WHERE CHI LD SUPPORT W LL NOT BE PAI D FOR CH LDREN OF THE MARRI AGE,
OR WHERE CHI LD SUPPORT WLL BE PAID FOR CH LDREN OF THE MARRI AGE BUT THE
PAYOR AS DEFINED IN THI'S SECTION IS THE CUSTODI AL PARENT PURSUANT TO THE
CHI LD SUPPORT STANDARDS ACT:

(1) THE COURT SHALL SUBTRACT TWENTY PERCENT OF THE PAYEE S | NCOVE FROM
TH RTY PERCENT OF THE PAYOR S | NCOVE.

(2) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S | NCOVE AND
THE PAYEE' S | NCOVE BY FORTY PERCENT.

(3) THE COURT SHALL SUBTRACT THE PAYEE'S |INCOVE FROM THE AMOUNT
DERI VED FROM SUBPARAGRAPH TWO OF THI S PARAGRAPH.

(4) THE COURT SHALL DETERM NE THE LOWNER OF AMOUNTS DERI VED BY SUBPARA-
GRAPHS ONE AND THREE OF THI S PARAGRAPH.

(5) THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT SHALL BE THE AMOUNT DETER-
M NED BY SUBPARAGRAPH FOUR OF THI S PARAGRAPH EXCEPT THAT, | F THE AMOUNT
DETERM NED BY SUBPARAGRAPH FOUR OF THI S PARAGRAPH IS LESS THAN OR EQUAL
TO ZERO, THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT SHALL BE ZERO DCLLARS.

(6) I'F CH LD SUPPORT WLL BE PAID FOR CH LDREN OF THE MARRI AGE BUT THE
PAYOR AS DEFINED IN THI'S SECTION IS THE CUSTODI AL PARENT PURSUANT TO THE
CH LD SUPPORT STANDARDS ACT, SPOUSAL SUPPORT SHALL BE CALCULATED PRI OR
TO CH LD SUPPORT BECAUSE THE AMOUNT OF SPOUSAL SUPPORT SHALL BE
SUBTRACTED FROM THE PAYOR S | NCOVE AND ADDED TO THE PAYEE S | NCOVE AS
PART OF THE CALCULATION OF THE CHI LD SUPPORT OBLI GATI ON.

4. WHERE THE PAYOR S | NCOVE EXCEEDS THE | NCOVE CAP, THE COURT SHALL
DETERM NE THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT AS FOLLOWS:

(A) THE COURT SHALL PERFORM THE CALCULATI ONS SET FORTH I N SUBDI VI SI ON
THREE OF THI' S SECTI ON FOR THE | NCOVE OF THE PAYOR UP TO AND | NCLUDI NG
THE | NCOVE CAP; AND

(B) FOR |INCOVE EXCEEDING THE CAP, THE AMOUNT OF ADDI TI ONAL SPOUSAL
SUPPCORT AWARDED, | F ANY, SHALL BE WTHIN THE DI SCRETION OF THE COURT
VWH CH SHALL TAKE | NTO CONSI DERATI ON ANY ONE OR MORE OF THE FACTORS SET
FORTH | N PARAGRAPH (A) OF SUBDI VISION SI X OF THI S SECTI ON; AND

(© THE COURT SHALL SET FORTH THE FACTORS | T CONSIDERED AND THE
REASONS FOR I TS DECISION [N WRI TI NG OR ON THE RECORD. SUCH DECI SI ON,
VWHETHER I N WRI TI NG OR ON THE RECORD, MAY NOT BE WAI VED BY EI THER PARTY
OR COUNSEL.

5. NOTW THSTANDI NG THE PROVI SIONS OF TH S SECTI ON, WHERE THE GUI DELI NE
AMOUNT  OF SPOUSAL SUPPCRT WOULD REDUCE THE PAYOR S | NCOVE BELOW THE
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SELF- SUPPORT RESERVE FOR A SI NGLE PERSQON, THE GUI DELI NE AMOUNT OF SPOUS-
AL SUPPORT SHALL BE THE DI FFERENCE BETWEEN THE PAYOR' S | NCOVE AND THE
SELF- SUPPORT RESERVE. | F THE PAYOR S | NCOMVE | S BELOW THE SELF- SUPPORT
RESERVE, THERE SHALL BE A REBUTTABLE PRESUMPTI ON THAT NO SPOUSAL SUPPORT
'S AWARDED.

6. (A THE COURT SHALL ORDER THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT
UP TO THE CAP | N ACCORDANCE WTH SUBDIVISION THREE OF TH'S SECTI ON,
UNLESS THE COURT FI NDS THAT THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT | S
UNJUST OR | NAPPROPRI ATE, WH CH FI NDI NG SHALL BE BASED UPON CONSI DERATI ON
OF ANY ONE OR MORE OF THE FOLLOW NG FACTORS, AND ADJUSTS THE GUI DELI NE
AMOUNT  OF SPOUSAL SUPPCRT ACCORDI NGY BASED UPON CONSI DERATI ON OF THE
FOLLOW NG FACTORS:

(1) THE AGE AND HEALTH OF THE PARTI ES;

(2) THE PRESENT OR FUTURE EARNI NG CAPACI TY OF THE PARTI ES, | NCLUDI NG A
H STORY OF LI M TED PARTI Cl PATI ON I N THE WORKFORCE;

(3) THE NEED OF ONE PARTY TO | NCUR EDUCATI ON OR TRAI NI NG EXPENSES;

(4) THE TERM NATI ON OF A CHI LD SUPPORT AWARD DURI NG THE PENDENCY OF
THE SPOUSAL SUPPORT AWARD VWHEN THE CALCULATI ON OF SPOUSAL SUPPORT WAS
BASED UPON CHI LD SUPPORT BEI NG AWARDED WHI CH RESULTED IN A SPOUSAL
SUPPCRT AWARD LOWAER THAN I T WOULD HAVE BEEN HAD CHI LD SUPPORT NOT BEEN
AVARDED,;

(5) THE WASTEFUL DI SSI PATI ON OF MARI TAL PROPERTY, | NCLUDI NG TRANSFERS
OR ENCUMBRANCES MADE | N CONTEMPLATI ON OF A SUPPORT PROCEEDI NG W THOUT
FAI R CONSI DERATI ON;

(6) THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- SUPPORT PROCEEDI NGS SEPARATE HOUSEHOLD;

(7) ACTS BY ONE PARTY AGAI NST ANOTHER THAT HAVE | NHI Bl TED OR CONTI NUE
TO INH BIT A PARTY' S EARNI NG CAPACI TY OR ABILITY TO OBTAIN MEAN NG-UL
EMPLOYMENT. SUCH ACTS | NCLUDE BUT ARE NOT LIM TED TO ACTS OF DOVESTI C
VI OLENCE AS PROVI DED I N SECTI ON FOUR HUNDRED FI FTY- NI NE-A OF THE SOCI AL
SERVI CES LAW

(8) THE AVAI LABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE PARTI ES;

(9) THE CARE OF CHI LDREN OR STEPCHI LDREN, DI SABLED ADULT CHI LDREN OR
STEPCHI LDREN, ELDERLY PARENTS OR | N-LAWS PROVI DED DURING THE MARRI AGE
THAT I NH BI' TS A PARTY' S EARNI NG CAPACI TY;

(10) THE TAX CONSEQUENCES TO EACH PARTY,;

(11) THE STANDARD OF LIVING OF THE PARTIES ESTABLI SHED DURI NG THE
MARRI AGE;

(12) THE REDUCED OR LOST EARNI NG CAPACI TY OF THE PAYEE AS A RESULT OF
HAVI NG FORGONE OR DELAYED EDUCATI ON, TRAINING EMPLOYMENT OR CAREER
OPPORTUNI TI ES DURI NG THE NMARRI AGE;

(13) THE CONTRI BUTI ONS AND SERVI CES OF THE PAYEE AS A SPOUSE, PARENT,
WAGE EARNER AND HOVEMAKER AND TO THE CAREER OR CAREER POTENTI AL OF THE
OTHER PARTY;,

(14) ANY OTHER FACTOR WHI CH THE COURT SHALL EXPRESSLY FIND TO BE JUST
AND PROPER.

(B) WHERE THE COURT FI NDS THAT THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT
'S UNJUST OR | NAPPROPRI ATE AND THE COURT ADJUSTS THE GUI DELI NE AMOUNT OF
SPOUSAL SUPPORT PURSUANT TO THI'S SUBDI VI SI ON, THE COURT SHALL SET FORTH,
IN A WRITTEN DECI SI ON OR ON THE RECORD, THE GUI DELI NE AMOUNT OF SPOUSAL
SUPPCRT, THE FACTORS | T CONSI DERED, AND THE REASONS THAT THE COURT
ADJUSTED THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT. SUCH DECI SI ON, WHETHER
IN WRITING OR ON THE RECORD, SHALL NOT BE WAI VED BY ElI THER PARTY OR
COUNSEL.
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(© WHERE El THER OR BOTH PARTI ES ARE UNREPRESENTED, THE COURT SHALL
NOT ENTER A SPOUSAL SUPPORT ORDER UNLESS THE COURT | NFORMS THE UNREPRE-
SENTED PARTY OR PARTI ES OF THE GUI DELI NE AMOUNT OF SPOUSAL SUPPORT.

7. VWHEN A PARTY HAS DEFAULTED AND/ OR THE COURT MAKES A FI NDI NG AT THE
TIME OF TRIAL THAT | T WAS PRESENTED W TH | NSUFFI Cl ENT EVI DENCE TO DETER-
M NE | NCOVE, THE COURT SHALL ORDER THE SPOUSAL SUPPORT AWARD BASED UPON
THE NEEDS OF THE PAYEE OR THE STANDARD OF LIVING OF THE PARTIES PRIOR TO
COMMENCEMENT OF THE SPOUSAL SUPPORT PROCEEDI NG WH CHEVER | S GREATER
SUCH ORDER MAY BE RETROACTI VELY MODI FI ED UPWARD W THOUT A SHOW NG OF
CHANGE |IN Cl RCUMSTANCES UPON A SHOW NG OF SUBSTANTI AL NEWL.Y DI SCOVERED
EVI DENCE.

8. I N ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON OF AN ORDER OF SPOUSAL
SUPPORT EXI STI NG PRI OR TO THE EFFECTI VE DATE OF THE CHAPTER OF THE LAWS
OF TWO THOUSAND FI FTEEN WHI CH AMENDED THI S SECTI ON, BROUGHT PURSUANT TO
TH S ARTI CLE, THE SPOUSAL SUPPORT GUI DELI NES SET FORTH IN THI' S SECTI ON
SHALL NOT CONSTI TUTE A CHANGE OF Cl RCUMSTANCES WARRANTI NG MODI FI CATI ON
OF SUCH SPOUSAL SUPPORT ORDER.

9. I N ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON WHERE SPOUSAL SUPPORT
OR MAI NTENANCE WAS ESTABLISHED IN A WRI TTEN AGREEMENT PROVI DI NG FOR
SPOUSAL SUPPORT MADE PURSUANT TO SECTION FOUR HUNDRED TWENTY-FIVE OF
THI'S ARTI CLE OR MADE PURSUANT TO SUBDI VI SI ON THREE OF PART B OF SECTI ON
TWO HUNDRED THI RTY-SI X OF THE DOVESTI C RELATI ONS LAW ENTERED | NTO PRI OR
TO THE EFFECTI VE DATE OF THE CHAPTER OF THE LAWS OF TWD THOUSAND FI FTEEN
VH CH AMENDED THI S SECTI ON, BROUGHT PURSUANT TO THI S ARTI CLE, THE SPOUS-
AL SUPPORT GQGUIDELINES SET FORTH I N THI S SECTI ON SHALL NOT CONSTI TUTE A
CHANGE OF Cl RCUMSTANCES WARRANTI NG MODI FI CATI ON OF SUCH SPOUSAL  SUPPORT
ORDER.

10. THE COURT MAY MODI FY AN ORDER OF SPOUSAL SUPPORT UPON A SHOW NG OF
A SUBSTANTI AL CHANGE | N Cl RCUMSTANCES. UNLESS SO MODI FI ED, ANY ORDER FOR
SPOUSAL SUPPORT | SSUED PURSUANT TO THI S SECTI ON SHALL CONTI NUE UNTI L THE
EARLI EST TO OCCUR OF THE FOLLOW NG

(A) A WRI TTEN STI PULATI ON OR AGREEMENT BETWEEN THE PARTI ES;

(B) AN ORAL STI PULATI ON OR AGREEMENT BETWEEN THE PARTI ES ENTERED | NTO
ON THE RECORD | N OPEN COURT;

(©) | SSUANCE OF A JUDGVENT OF DI VORCE OR OTHER ORDER IN A NMATRI MONI AL
PROCEEDI NG,

(D) THE DEATH OF ElI THER PARTY.

S 8. This act shall take effect on the one hundred twentieth day after
it shall have becone a law and shall apply to matrinonial actions and
famly court actions for spousal support comrenced on or after such
effective date; provided however that section three of this act shall
take effect on the thirtieth day after it shall have becone a law and
shall apply to matrinonial actions commenced on or after such effective
date. Nothing in this act shall be deenmed to affect the validity of any
agreenent made pursuant to subdivision 3 of part B of section 236 of the
donmestic relations |law or section 425 of the famly court act prior to
the effective date of this act.



