STATE OF NEW YORK

7513--A
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
May 14, 2015

Introduced by M of A PEOPLES- STCKES -- (at request of the State Conp-
troller) -- read once and referred to the Committee on Governnental
Operations -- conmittee discharged, bill amended, ordered reprinted as
amended and reconmitted to said commttee

AN ACT to anend the state finance law, in relation to allowing the state
conptroller to excuse non-nmaterial deviations in a procurenment; in
relation to participation by state agencies in a system used by the
conptroller to conpile vendor responsibility information; in relation
to defining information technology for procurenment purposes; in
relation to authorizing the comm ssioner of the office of genera
services and state agencies to develop alternative procurenent nethods
not otherwise authorized by l|aw under certain circunstances; in
relation to authorizing conpetitive negotiation concluding with a best
and final offer; inrelation to clarifying the use of best and fina
offers for invitations for bids and requests for proposals for goods,
services and technology; in relation to providing unsuccessful offe-
rors a reasonabl e opportunity for debriefing; in relation to requiring
conpetition and increased oversight for private vendor preferred
source opportunities; in relation to increasing the threshold for
construction bonds and requiring performance bonds for certain instal-
| ation projects; in relation to clarifying the use of contracts |et by
anot her governnental agency; in relation to reports on centralized
contracts; in relation to increasing the threshold for the state conp-
troller's approval of certain contracts and clarifying the valuation
of non-cash contracts by the state conptroller; and to amend the
education law, in relation to defining construction related services

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

1 Section 1. Subdivision 12 of section 163 of the state finance |aw, as
2 added by chapter 83 of the laws of 1995, is amended to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD09149- 03-5
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12. Review by the office of the state conptroller. Review by the
office of the state conptroller shall be in accordance with section one
hundred twelve of this chapter. WHERE THE CONTRACTI NG AGENCY HAS NOT
COWPLI ED WTH ONE OR MORE PROVI SIONS OF THI S ARTI CLE, THE STATE COWP-
TROLLER MAY APPROVE THE AWARDED CONTRACT | F:

A. THE CONTRACTING AGENCY DETERM NES AND CERTIFIES, BASED UPON A
PREPONDERANCE OF THE EVI DENCE DOCUMENTED | N THE PROCUREMENT RECORD, THAT
THE NONCOWPLI ANCE WAS A NON MATERIAL DEVIATION FROM ONE OR MORE
PROVISIONS OF THIS ARTICLE. FOR THE PURPOSES OF TH'S SUBDI VI SI ON
"“NON- MATERI AL DEVI ATI ON' SHALL MEAN THAT SUCH NONCOVPLIANCE DID NOT
PREJUDI CE OR FAVOR ANY VENDOR OR POTENTI AL VENDOR, SUCH NONCOWPLI ANCE
DI D NOT SUBSTANTI ALLY AFFECT THE FAI RNESS OF THE COWPETI Tl VE PROCESS,
AND THAT A NEW PROCUREMENT WOULD NOT BE IN THE BEST | NTEREST OF THE
STATE. SUCH DETERM NATI ON BY THE CONTRACTI NG AGENCY AND THE STATE COWP-
TROLLER SHALL BE DOCUMENTED | N THE PROCUREMENT RECORD; AND

B. THE STATE COVPTROLLER CONCURS | N SUCH DETERM NATI ON.

S 2. The state finance |law is anended by adding a new section 163-c to
read as foll ows:

S 163-C. VENDOR RESPONSI BI LI TY; ONLI NE SYSTEM PARTI Cl PATION. 1. DEFI -
NI TIONS. AS USED IN THI'S SECTION THE FOLLON NG TERVMS SHALL HAVE THE
FOLLOW NG MEANI NGS:

A, "ENROLLMENT" SHALL MEAN THE ESTABLI SHVMENT OF AN ONLI NE SERVI CES
ACCOUNT W TH THE STATE COVPTROLLER, I NCLUDING BUT NOT LIMTED TO  THE
CREATION OF A UNIQUE USER |DENTIFICATION AND PASSWORD. ENRCLLMENT
PROVI DES A USER ACCESS TO THE SYSTEM

B. "ONLINE SERVI CES" SHALL MEAN THE SERVI CES PROVI DED ELECTRONI CALLY
AND SECURELY BY THE STATE COWPTROLLER FOR THE BENEFI T OF NEW YORK' S
CUSTOMVERS, CLIENTS AND BUSI NESS PARTNERS. SUCH ONLI NE SERVICES MAY BE
EXPANDED AND ENHANCED AS TECHNOLOGY ALLOWS.

C. "STATE AGENCY" OR "STATE AGENCI ES" SHALL MEAN ALL STATE DEPART-
MENTS, BOARDS, COWM SSI ONS, OFFI CES OR | NSTI TUTI ONS. SUCH TERM SHALL NOT
| NCLUDE THE LEG SLATURE OR THE JUDI Cl ARY.

D. "STATE CONTRACT" OR "CONTRACT" SHALL MEAN AND | NCLUDE ANY WRI TTEN
AGREEMENT FOR THE ACQUI SI TI ON OF GOODS, SERVI CES OR CONSTRUCTI ON OF ANY
KI ND BETVWVEEN A VENDOR AND A STATE AGENCY, OR A WRI TTEN AGREEMENT OR
OTHER | NSTRUMENT WHEREIN A STATE AGENCY AGREES TO G VE CONSI DERATI ON
OTHER THAN THE PAYMENT OF MONEY AS CONTEMPLATED I N SUBDI VI SI ON THREE OF
SECTI ON ONE HUNDRED TWELVE OF THI S CHAPTER

E. "SUBCONTRACTOR' SHALL MEAN AN [|NDIVIDUAL, SOLE PROPRI ETORSHI P,
PARTNERSHI P, JO NT VENTURE OR CORPORATI ON, WHICH | S ENGAGED I N A SUBCON
TRACT BY A VENDOR PURSUANT TO A STATE CONTRACT AND SUCH SUBCONTRACT IS
VALUED AT ONE HUNDRED THOUSAND DOLLARS OR MORE AND IS KNOAN AT THE TI ME
OF THE AWVARD OF THE STATE CONTRACT TO THE VENDOR

F. "SYSTEM' SHALL MEAN THE ON-LINE SOFTWARE, DATA AND RELATED
RESOURCES MAI NTAI NED BY THE COMPTROLLER TO COWPI LE VENDOR RESPONSI BI LI TY
| NFORMATI ON.

G "TERMS OF SERVI CE' SHALL MEAN THE TERMS AND CONDI TI ONS DEVELOPED BY
THE STATE COWTROLLER AND AGREED TO BY EACH AUTHORI ZED USER PRI OR TO
GAI NI NG ACCESS TO ONLI NE SERVI CES. TERMS OF SERVICE SHALL | NCLUDE A
DESCRI PTION OF THE SERVICES, OBLI GATIONS OF THE STATE COVPTROLLER AND
THE AUTHORI ZED USER, A DESCRI PTION OF THE STATE COWTROLLER S PRI VACY
POLI CY, AUTHORIZED USER CODE OF CONDUCT, AND | NDEMNI TY FOR THE STATE
COWTROLLER AND THE STATE OF NEW YORK. TERMS OF SERVI CE ARE SUBJECT TO
CHANGE AS PRESCRIBED BY THE STATE COWTROLLER AUTHORI ZED USERS MAY
VI EW CHANGES VI A THE STATE COVWPTROLLER S | NTERNET SI TE.
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H "VENDOR' SHALL | NCLUDE ANY PERSON, PARTNERSH P, CORPORATION OR
LIMTED LIABILITY COWANY OR ANY BUSINESS ENTITY BI DDI NG ON A STATE
PROCUREMENT OR OTHERW SE AWARDED A STATE CONTRACT.

. "VENDOR RESPONSIBILITY" SHALL MEAN THAT A VENDOR HAS THE CAPACI TY
TO FULLY PERFORM THE TERMS OF A CONTRACT AND THE | NTEGRI TY AND BUSI NESS
ETH CS TO JUSTIFY AN AWARD OF PUBLI C DOLLARS. A DETERM NATI ON OF VENDOR
RESPONSI Bl LI TY SHALL | NCLUDE CONSI DERATI ON OF FACTORS | NCLUDI NG BUT NOT
LIMTED TO, FINANCI AL AND ORGANI ZATI ONAL CAPACITY, LEGAL AUTHORITY,
| NTEGRI TY AND PAST PERFORVANCE ON GOVERNMENTAL CONTRACTS.

2. A STATE AGENCI ES SHALL ENROLL W TH THE STATE COMPTROLLER TO ACCESS
THE SYSTEM MAI NTAI NED BY THE COVPTROLLER TO COWPI LE VENDOR RESPONSI BI L-
| TY | NFORVATI ON. STATE AGENCI ES SHALL AGREE TO AND ABI DE BY THE TERMS OF
SERVI CE FOR SUCH SYSTEM AS THE STATE COVPTROLLER DEEMS NECESSARY.

B. FOR EACH CONTRACT OR SUBCONTRACT BETWEEN A VENDOR AND A SUBCONTRAC-
TOR WHERE, PURSUANT TO LAW OR BY DI RECTI ON OF THE STATE AGENCY, DI SCLO
SURE FOR VENDOR RESPONSI BI LI TY | S REQUI RED, THE STATE AGENCY SHALL:

(1) PROVI DE NOTI CE TO VENDORS BI DDI NG FOR PROCUREMENTS ADM NI STERED BY
THE STATE AGENCY THAT ANY VENDOR AND SUBCONTRACTOR, SUBM TTI NG A VENDOR
RESPONSI Bl LI TY QUESTI ONNAI RE SHALL DO SO VIA THE SYSTEM MAINTAINED TO
COWPI LE VENDOR RESPONSI BI LI TY | NFORMATI ON;

(1'1) PROVI DE VENDORS W TH | NSTRUCTI ONS ON HOW TO ELECTRONI CALLY ACCESS
THE SYSTEM AND PROVI DE CONTACT | NFORMATI ON FOR ASSI STANCE W TH ENROLL-
MENT. THI' S | NFORMVATI ON SHALL BE MADE AVAI LABLE PRIOR TO THE TIME WHEN
VENDORS ARE REQUI RED TO SUBM T DI SCLOSURE FOR VENDOR RESPONSI BI LI TY; AND

(I'l'l) ACCESS THE SYSTEM TO OBTAI N AND EVALUATE ANY DATA SUBM TTED BY A
VENDOR PROPOSED FOR CONTRACT AWARD. STATE AGENCI ES SHALL ENSURE THE
SUBM SSI ON FI LED BY THE VENDOR MEETS SUCH SYSTEM S Tl MELI NESS STANDARDS.
SUCH PROVI SI ONS APPLY REGARDLESS OF WHETHER THE CONTRACT IS SUBJECT TO
PRE- REVI EW AND APPROVAL BY THE STATE COWPTROLLER.

C. FOR CONTRACTS WHERE VENDOR DI SCLOSURE |'S NOT OTHERW SE REQUI RED,
THE STATE AGENCY AT I TS DI SCRETION, MAY REQUI RE VENDORS BIDDING ON
PROCUREMENTS, AND/ OR SUBCONTRACTORS, TO SUBM T A VENDOR RESPONSI BI LI TY
QUESTI ONNAI RE VI A THE SYSTEM NOTHI NG CONTAI NED I N THI S PARAGRAPH SHALL
BE CONSTRUED TO ALTER THE EXI STI NG AUTHORI TY OF THE STATE COWPTROLLER TO
REQURE THE SUBM SSION OF A VENDOR RESPONSI BILITY QUESTI ONNAI RE | N
CONJUNCTION WTH H'S OR HER DUTY TO REVI EW AND APPROVE STATE CONTRACTS
PRI OR TO SUCH CONTRACTS BECOM NG EFFECTI VE.

D. STATE ACGENCIES SHALL PROVI DE ACCESS TO THE SYSTEM TO USERS W THI N
THEI R ORGANI ZATI ON, AS DEEMED APPROPRI ATE BY THE HEAD OF THE STATE AGEN-
CY OR H'S OR HER DESI GNEE. STATE AGENCY USERS PROVI DED W TH SUCH ACCESS
SHALL BE THOSE | NDI VI DUALS, WHO AS PART OF THEIR OFFI Cl AL JOB DUTI ES,
ARE REQUI RED TO ASSESS ANDY OR REVI EW VENDOR RESPONSI Bl LI TY FOR THE AGEN-
CY' S CONTRACTS.

S 3. Subdivisions 7 and 10 of section 160 of the state finance |aw,
subdivision 7 as anended by section 30 of part L of chapter 55 of the
| aws of 2012 and subdivision 10 as added by chapter 83 of the I|aws of
1995, are anended to read as foll ows:

7. "Service" or "services" neans the performance of a task or tasks
and may include a nmaterial good or a quantity of nmaterial goods, and
which is the subject of any purchase or other exchange. For the purposes
of this article, |NFORMATION technology shall be deened a service.
Services, as defined in this article, shall not apply to those contracts
for architectural, engineering or surveying services, or those contracts
approved in accordance with article eleven-B of this chapter.

10. "[Technol ogy] | NFORVATI ON TECHNOLOGY" neans either a good or a
service or a conbination thereof, [that results in a technical nethod of
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achieving a practical purpose or in inprovenents in productivity] USED
I N THE APPLI CATI ON OF ANY COVPUTER OR ELECTRONI C | NFORVATI ON EQUI PMENT
OR | NTERCONNECTED SYSTEM THAT IS USED |IN THE ACQUI SI TI ON, STORAGE,
MANI PULATI ON, MANAGEMENT, MOVEMENT, CONTROL, DI SPLAY, SW TCHI NG | NTER-
CHANGE, TRANSM SSI ON, OR RECEPTI ON OF DATA INCLUDING BUT NOT LIMTED
TO, HARDWARE, SOFTWARE, FI RMAMARE, PROGRAMS, SYSTEMS, NETWORKS, | NFRAS-
TRUCTURE, MEDI A, AND RELATED MATERI AL USED TO AUTOVATI CALLY AND ELEC
TRONI CALLY COLLECT, RECElIVE, ACCESS, TRANSM T, DI SPLAY, STORE, RECORD
RETRI EVE, ANALYZE, EVALUATE, PROCESS, CLASSIFY, MANI PULATE, MANAGE,
ASSI M LATE, CONTROL, COVWUNI CATE, EXCHANGE, CONVERT, CONVERGE, | NTER-
FACE, SWTCH, OR DI SSEM NATE DATA OF ANY KIND OR FORM Goods nmmy be
ei ther new or used.

S 4. Paragraphs g and i of subdivision 2 of section 161 of the state
finance | aw, as added by chapter 83 of the |l aws of 1995, are anmended to
read as foll ows:

g. Consult wth and advise the comi ssioner on strategic | NFORVATI ON
technol ogy investnents that will facilitate electronic access to the
terms and conditions of existing procurenment contracts, pronote el ec-
tronic comrerce including, but not I|imted to, paynent to vendors,
pronote and enhance the efficiency of the procurenment of products and
services by or for state agencies and produce wuseful information that
supports state procurenment operations, managenent, analysis and deci sion
maki ng including, but not limted to, data concerning the status and use
of procurenment contracts and the nunber and type of contracts and award
reci pi ents;

i. Establish and, fromtinme to tine, anend guidelines for the procure-
ment of services and | NFORMATION technology in accordance wth the
provisions of this article. Such guidelines shall ensure the w se and
prudent use of public noney in the best interest of the taxpayers of the
state; guard against favoritism inprovidence, extravagance, fraud and
corruption; and ensure that service contracts are awarded on the basis
of best value, including, but not limted to, the following criteria:
quality, cost, and efficiency;

S 5. Paragraph k of subdivision 1 and subdivisions 6 and 7 of section
163 of the state finance |aw, paragraph k of subdivision 1 as added by
section 36 of part L of chapter 55 of the |laws of 2012, subdivision 6 as
anmended by section 1 of part P of chapter 55 of the |aws of 2013 and
subdi vi sion 7 as anmended by section 10 of part L of chapter 55 of the
| aws of 2012, are amended to read as foll ows:

k. "Authorized wuser" or "non-state agency purchaser"” neans (i) any
of ficer, body or agency of the state or of a political subdivision or a
district therein, or fire conpany or vol unteer anbul ance service as such
are defined in section one hundred of the general rmunicipal |aw, to nmake
purchases of comodities, services and | NFORVATI ON technol ogy t hrough
the office of general services' centralized contracts, pursuant to the
provisions of section one hundred four of the general rmunicipal |aw
(ii) any county extension service association as authorized under subdi -
vi sion eight of section two hundred twenty-four of the county law, (iii)
any association or other entity as specified in and in accordance wth
section one hundred nine-a of the general nunicipal law, (iv) any asso-
ciation, consortiumor group of privately owned or nunicipal, federal or
state owned or operated hospitals, medical schools, other health rel ated
facilities or voluntary anmbul ance services, which have entered into a
contract and nade nutual arrangenments for the joint purchase of combd-
ities, services and | NFORVATI ON technol ogy pursuant to section twenty-
ei ght hundred three-a of the public health law, (v) any institution for
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the instruction of the deaf or of the blind listed in section forty-two
hundred one of the education law, (vi) any qualified non-profit-naking
agency for the blind approved by the comm ssioner of the office of chil-
dren and famly services or the office of tenporary and disability
assi stance; (vii) any qualified charitable non-profit-nmaking agency for
the severely disabled approved by the conm ssioner of education; (viii)
any hospital or residential health care facility as defined in section
twenty-eight hundred one of +the public health law, (ix) any private
not-for-profit nmental hygiene facility as defined in section 1.03 of the
nmental hygiene law, (x) any public authority or public benefit corpo-
ration of the state, including the port authority of New York and New
Jersey and the interstate environnental commssion; (xi) any public

l'ibrary, association library, library system cooperative library
system the New York Library Association, and the New York State Associ -
ation of Library Boards or any other |ibrary except those which are

operated by for profit entities; (xii) any other association or entity
as specified in state law, to make purchases of comobdities, services
and | NFORVATION technology through the office of general services'
centralized contracts. Such qualified non-profit-nmaking agencies for the
blind and severely disabled nmay make purchases from the correctiona
i ndustries program of the departnment of corrections and community super-
vi sion subject to rules pursuant to the correction |aw.

6. Discretionary buying threshol ds. Pursuant to guidelines established
by the state procurenent council: the conm ssioner nay purchase services
and commodities in an anmobunt not exceeding eighty-five thousand doll ars
without a formal conpetitive process; state agencies nay purchase
services and comodities in an anmount not exceeding fifty thousand
dollars without a formal conpetitive process; and state agencies nay
purchase commodities or services fromsmall business concerns or those
certified pursuant to article fifteen-A of the executive | aw, or comobd-
ities or | NFORVATION technol ogy that are recycled or remanufactured, or
coomodities that are food, including mlk and m |k products, grown,
produced or harvested in New York state in an anount not exceeding two
hundred thousand dollars without a formal conpetitive process.

7. Method of procurenment. Consistent with the requirenents of subdivi-
sions three and four of this section, state agencies shall select anong

perm ssi bl e met hods of procurenment including, but not Ilimted to, an
invitation for bid, request for proposals or other neans of solicitation
pursuant to guidelines issued by the state procurenent council. State

agenci es may accept bids electronically including submssion of the
stat ement of non-collusion required by section one hundred thirty-nine-d
of this chapter and, starting April first, two thousand twelve, and
ending March thirty-first, two thousand fifteen, nmay, for comodity,
service and | NFORVATION  technology contracts require electronic
subm ssion as the sole nmethod for the subnission of bids for the solic-
itation. State agencies shall undertake no nore than eighty-five such
electronic bid solicitations, none of which shall be reverse auctions,
prior to April first, two thousand fifteen. In addition, state agencies
may conduct up to twenty reverse auctions through electronic neans,
prior to April first, two thousand fifteen. Prior to requiring the el ec-
tronic subm ssion of bids, the agency shall nmake a determ nation, which
shall be docunented in the procurenent record, t hat el ectronic
subm ssion affords a fair and equal opportunity for offerers to submt
responsive offers. Wthin thirty days of the conpletion of the eighty-
fifth electronic bid solicitation, or by April first, tw thousand
fifteen, whichever is earlier, the conm ssioner shall prepare a report
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assessing the wuse of electronic subm ssions and make recomendati ons
regardi ng future use of this procurenent nethod. In addition, wthin
thirty days of the conpletion of the twentieth reverse auction through
el ectronic neans, or by April first, two thousand fifteen, whichever is
earlier, the commi ssioner shall prepare a report assessing the use of
reverse auctions through electronic neans and nmake recomendati ons
regardi ng future use of this procurenent method. Such reports shall be
publ i shed on the website of the office of general services. Except where
ot herwi se provided by |aw, procurenents shall be conpetitive, and state
agenci es shall conduct formal conpetitive procurenents to the maxinum
extent practicable. State agencies shall docunent the determ nation of
t he net hod of procurenent and the basis of award in the procurenent
record. Wwere the basis for award is the best value offer, the state
agency shall docunent, in the procurenment record and in advance of the
initial receipt of offers, the determ nation of the evaluation criteria,
whi ch whenever possible, shall be quantifiable, and the process to be
used in the determ nation of best value and the manner in which the
eval uati on process and sel ection shall be conducted.

S 6. Paragraph (a) of subdivision 2 of section 112 of the state
finance | aw, as anended by section 18 of part L of chapter 55 of the
| aws of 2012, is anended to read as foll ows:

(a) Before any contract nmade for or by any state agency, departnent,
board, officer, conm ssion, or institution, except the office of genera
services, shall be executed or becone effective, whenever such contract
exceeds fifty thousand dollars in anobunt and before any contract nade
for or by the office of general services shall be executed or becone
effective, whenever such contract exceeds eighty-five thousand doll ars
in amount, it shall first be approved by the conptroller and filed in
his or her office, wth the exception of contracts established as a
centralized contract through the office of general services [and
purchase orders or other procurenent transactions issued under such
centralized contracts] THAT WERE NOT AWARDED PURSUANT TO SUBDI VI SI ON
SI XTEEN OF SECTI ON ONE HUNDRED SI XTY- THREE OF THI S CHAPTER. The conp-

troller shall nake a final witten determnation wth respect to
approval of such contract within ninety days of the subm ssion of such
contract to his or her office unless the conptroller shall notify, in

witing, the state agency, departnent, board, officer, comm ssion, or
institution, prior to the expiration of the ninety day period, and for
good cause, of the need for an extension of not nore than fifteen days,
or a reasonable period of time agreed to by such state agency, depart-
ment, board, officer, comm ssion, or institution and provided, further,
that such witten determ nation or extension shall be nmade part of the
procurenent record pursuant to paragraph f of subdivision one of section
one hundred sixty-three of this chapter.

S 7. Section 163 of the state finance |aw is anmended by addi ng a new
subdi vision 16 to read as foll ows:

16. ALTERNATI VE PROCUREMENT METHODS FOR THE ACQUI SITION OF NON CON
STRUCTI ON RELATED COWMODI TI ES AND SERVI CES, OR | NFORVATI ON TECHNOLOGY
A. VWHEN THE COWM SSI ONER OR A STATE AGENCY DETERM NES THAT IT IS IN THE
BEST | NTEREST OF THE STATE TO DEVELOP A PROCUREMENT METHOD NOT AUTHOR-
|ZED BY THIS SECTION FOR NON- CONSTRUCTI ON RELATED COWMODI TIES AND
SERVI CES, OR | NFORVATI ON TECHNOLOGY, THE COWM SSI ONER OR STATE AGENCY | S
HEREBY AUTHORI ZED TO DEVELOP AND USE SUCH METHOD FOR A SPECI FI C CONTRACT
AWARD. SUCH DETERM NATION SHALL BE MADE I N WRI TI NG AND SHALL | NCLUDE
DOCUMENTATI ON FOR THE PROCUREMENT RECORD THAT SUCH ALTERNATI VE PROCURE-
MENT METHOD: (1) WOULD SERVE THE | NTEREST OF THE STATE BETTER THAN OTHER
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METHODS CURRENTLY AVAI LABLE UNDER THI'S SECTION; (11) CAN BE APPLIED ON A
COWPETI TI VE, FAIR AND EQUI TABLE BASI'S; AND (I111) CONTAINS AN APPROPRI ATE
EVALUATI ON METHODOLOGY THAT CONSI DERS BOTH COST AND QUALI TATI VE EVALU
ATI ON FACTORS. SUCH ALTERNATI VE PROCUREMENT METHOD SHALL BE SUBJECT TO
ALL OTHER APPLI CABLE PROVI SIONS OF THI S SECTION. THE COW SSIONER OR A
STATE AGENCY NMAY NOT UNDERTAKE AN ALTERNATI VE PROCUREMENT METHOD UNTI L
THE COVPTROLLER HAS DETERM NED THAT THE PROPOSED ALTERNATI VE PROCUREMENT
METHOD IS IN THE BEST | NTEREST OF THE STATE; CAN BE APPLI ED ON A COWPET-
| TIVE, FAIR AND EQUI TABLE BASI'S; AND UTI LI ZES AN APPROPRI ATE EVALUATI ON
METHODOLOGY THAT CONSI DERS BOTH COST AND QUALI TATI VE EVALUATI ON FACTORS.

B. WHEN USING AN ALTERNATI VE PROCUREMENT METHOD AUTHORI ZED BY THI S
SUBDI VI SI ON, THE COWM SSI ONER OR AGENCY SHALL INCLUDE IN |ITS SOLIC TA-
TION A DETAI LED DESCRI PTI ON OF THE PROPOCSED METHOD OF AWARD. | N ADVANCE
OF THE I NI TI AL RECEI PT OF OFFERS OR BIDS, THE COW SSIONER OR STATE
AGENCY SHALL DETERM NE AND DOCUMENT | N THE PROCUREMENT RECORD THE EVALU-
ATION CRITERFA AND PROCESS TO BE USED |IN THE DETERM NATI ON OF THE
SPECI FI C CONTRACT AWARD AND THE PROCESS BY WHI CH THE EVALUATION AND
SELECTI ON SHALL BE CONDUCTED. | N ADDI TI ON TO THE REQUI REMENTS SET FORTH
I N PARAGRAPH G OF SUBDIVISION NINE OF TH'S SECTION, THE PROCUREMENT
RECORD SHALL DOCUMENT THE BASIS UPON WHI CH THE AGENCY HAS DETERM NED
THAT POTENTI AL VENDORS W LL BE ABLE TO RESPOND W TH VI ABLE BI DS TO SUCH
ALTERNATI VE PROCUREMENT.

C. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SI ON FI VE OF SECTI ON THREE
HUNDRED FI FTY-FIVE OF THE EDUCATION LAW TO THE CONTRARY OR SECTI ON
SI XTY- TWO HUNDRED EI GHTEEN OF THE EDUCATI ON LAW BEFORE ANY CONTRACT
AWARDED UNDER THIS SECTION WH CH EXCEEDS FIFTY THOUSAND DCLLARS I N
AMOUNT BECOVES EFFECTIVE | T MUST BE APPROVED BY THE COWTROLLER AND
FILED IN H'S OR HER OFFI CE.

D. FOR EACH PROCUREMENT AWARDED PURSUANT TO THI S SECTI ON, THE COWM S-
SI ONER OR STATE AGENCY SHALL SUBM T TO THE GOVERNOR, THE COVPTROLLER AND
THE HEADS OF THE FI SCAL COW TTEES OF EACH HOUSE OF THE STATE LEG SLA-
TURE NO LATER THAN THE M D-PONT OF THE I NI TIAL TERM OF THE RESULTANT
CONTRACT A REPORT ASSESSI NG THE VALIDI TY OF THE PROCUREMENT METHOD AND
COWARING | TS RESULTS TO PROCUREMENT METHODS FOR COWODI TIES AND
SERVI CES OR | NFORVATI ON TECHNOLOGY.

S 8. Section 163 of the state finance |law is anmended by adding a new
subdi vision 17 to read as foll ows:

17. COWPETI TI VE NEGOTI ATION. A. WHERE THE BASI S OF AWARD | S BEST VALUE
AND AFTER COVPLETI NG AN I NI TI AL EVALUATI ON AND SCORI NG, A STATE AGENCY
MAY CHOOSE TO EI THER MAKE AN AWARD TO THE BEST VALUE OFFERER PURSUANT TO
SUBDI VI SION FOUR OF THI' S SECTI ON OR UNDERTAKE COWPETI TI VE NEGOTI ATI ONS
WTH ALL OFFERERS OF PROPOSALS SUSCEPTIBLE OF BEING SELECTED FOR
CONTRACT AWARD, SO LONG AS THE AGENCY RESERVES THE RI GHT TO CONDUCT SUCH
COVPETI TI VE NEGOTI ATI ONS I N THE SCLI Cl TATI ON. THE NEGOTI ATI ONS SHALL BE
CONDUCTED AS PROVI DED | N PARAGRAPH D OF THI S SUBDI VI SI ON.

B. COWPETI Tl VE NEGOTI ATI ON MAY ONLY BE USED WHERE:

(1) AT LEAST TWO OFFERERS ARE DEEMED SUSCEPTI BLE OF BEI NG SELECTED FOR
CONTRACT AWARD;

(1) I'N THE EVENT THAT THE SOLI Cl TATI ON | NCLUDES OPTI ONAL COWVPONENTS,
THE SOLICI TATION SHALL REQUI RE ALL OFFERERS TO PROVI DE A PROPOSAL FOR
ALL OPTI ONS OR OTHERW SE BE DEEMED NONRESPONSI VE; AND

(I'11) THE AGENCY HAS DETERM NED THAT USE OF COWPETI TI VE NEGOTI ATI ON
WLL MAXIMZE THE AGENCY'S ABILITY TO OBTAIN BEST VALUE, BASED ON THE
AGENCY' S NEED AND THE SPECI FI CATI ONS SET FORTH I N THE SOLI Cl TATI ON.

C. THE AGENCY MUST DOCUMENT I N THE PROCUREMENT RECORD AND | N ADVANCE
OF THE | NI TI AL RECEI PT OF OFFERS:
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(1) THE METHODOLOGY, WHICH SHALL BE QUANTIFIABLE AND BASED ON A
COVWPARI SON OF THE PROPCSALS' PRICE AND TECHNICAL MERIT, THAT WLL BE
EMPLOYED TO ARRIVE AT A COWETITI VE RANGE THAT W LL DETERM NE WHI CH
PROPCSALS ARE TO BE CONSI DERED SUSCEPTI BLE TO AWARD; AND

(1) A FA R AND | MPARTI AL NEGOTI ATI ON PROCEDURE, FORMULATED W TH THE
GOAL OF ENSURI NG SUSTAI NED COMPETI TI ON UNTIL AN AWVARD | S RENDERED AND
OBTAI Nl NG THE BEST VALUE FOR THE STATE.

D. THE AGENCY SHALL CONDUCT WRITTEN OR ORAL NEGOTI ATI ONS W TH ALL
RESPONSI BLE OFFERERS WHO SUBM T PROPCSALS IN THE COWPETI TIVE RANGE. IN
THE COURSE OF SUCH NEGOTI ATI ONS, THE AGENCY SHALL:

(1) ADVISE THE OFFERER OF WAYS IN WHI CH | TS PROPOSAL MAY BE | MPROVED
SO THAT THE OFFERER | S G VEN AN OPPORTUNI TY TO BETTER MEET THE AGENCY' S
NEEDS;

(1'l) CLARIFY ANY UNCERTAI NTI ES, AMBI GUI TI ES OR NON- MATERI AL DEVI ATI ONS
I N THE PROPGCSAL;

(1'11) ADVISE THE OFFERER OF ANY TECHNI CAL COVPONENTS I N I TS PROPOSAL
THAT MAY NOT BE NECESSARY TO SATISFY THE AGENCY'S REQUI REMENTS AND
REQUEST MODI FI CATI ONS AS APPROPRI ATE;

(1V) PROVIDE THE OFFERER A REASONABLE OPPORTUNI TY TO SUBM T ANY COST,
TECHNI CAL OR OTHER REVI SIONS TO | TS PROPCSAL | N RESPONSE TO | SSUES | DEN-
TI FI ED DURI NG NEGOTI ATl ONS; AND

( DOCUMENT ANY ORAL NEGOTI ATI ONS FOR THE PROCUREMENT RECORD.

E. NEGOTI ATI ONS MAY BE TAI LORED TO EACH OFFERER S PROPCSAL PROVI DED,
HONEVER, SUCH NEGOTI ATI ONS SHALL BE CONDUCTED W TH EACH OFFERER W THI N
THE COWVPETI TI VE RANGE W THOUT DI SCLOSI NG | NFORMATI ON  CONCERNI NG ANY
OTHER OFFERERS' PROPOSALS OR THE EVALUATI ON PROCESS. NEGOTI ATI ONS SHALL
CULM NATE I N A TECHNI CAL SOLUTI ON FROM EACH OFFERER REMAI NI NG W THI N THE
COWPETI TI VE RANGE THAT | S DEEMED ACCEPTABLE TO MEET THE AGENCY'S NEED AS
SET FORTH IN THE SOLICI TATION. AFTER DI SCUSSION OF THESE TECHN CAL
SOLUTIONS | S COVWPLETED, THE AGENCY SHALL SOLICIT A BEST AND FI NAL PRI CE
PROPCSAL FROM ALL OFFERERS W THI N THE COVPETI TI VE RANGE. THE BEST AND
FINAL PRI CE SOLI Cl TATI ON SHALL ENSURE THAT ALL OFFERERS ARE AFFORDED AN
EQUAL OPPORTUNI TY TO RESPOND W THIN A SPECI FI ED PERI OD OF Tl ME.

F. WHERE AN AGENCY CHOOSES TO UNDERTAKE COWPETITIVE NEGOTI ATI ONS
| NSTEAD OF MAKING A BEST VALUE AWARD AFTER AN | NI TI AL EVALUATI ON AND
SCORI NG, THE FI NAL AWARD SHALL BE MADE TO THE LOWEST RESPONSI BLE OFFERER
AFTER RECEI VI NG A BEST AND FI NAL PRI CE ON A REVI SED ACCEPTABLE PROPOSAL.

S 9. Subdivision 9 of section 163 of the state finance law is anmended
by addi ng a new paragraph c-1 to read as foll ows:

C- 1. WHERE A STATE AGENCY DETERM NES THAT NON MATERI AL CHANGES TO THE
SPECI FI CATI ONS AS SET FORTH IN THE SOLI Cl TATION WoULD BE |IN THE BEST
| NTEREST OF THE STATE AND, WHEN PROVI DED FOR I N THE SCLI ClI TATI ON, STATE
AGENCI ES MAY REQUEST BEST AND FI NAL OFFERS, WHICH SHALL BE IN WRITING
AND SOLICITED IN THE SAVE MANNER FROM ALL OFFERERS DETERM NED TO BE
SUSCEPTI BLE OF BEI NG SELECTED FOR CONTRACT AWARD, W TH THE |INTENT OF
ALLON NG AN OFFERER TO REVI SE | TS COST; PROVI DED, HOWNEVER, THAT A STATE
AGENCY MAY NOT MAKE A MODI FI CATI ON TO THE SOLI Cl TATION | F SUCH MODI FI CA-
TION WOULD PREJUDI CE ANY BIDDER OR POTENTIAL BIDDER AND, PROVI DED
FURTHER, THAT NO BEST AND FI NAL OFFER MAY BE ACCEPTED OR CONSI DERED BY A
STATE AGENCY UNLESS SUCH BEST AND FI NAL OFFER |'S SUBM TTED | N RESPONSE
TO A REQUEST BY THE STATE AGENCY.

S 9-a. Paragraph c of subdivision 9 of section 163 of the state
finance law, as anended by chapter 137 of the |aws of 2008, is anended
to read as foll ows:

c. Were provided in the solicitation, state agencies nmay require
clarification fromofferers for purposes of assuring a full understand-
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ing of responsiveness to the solicitation requirenents. Were provided
for in the solicitation, revisions may be permtted fromall offerers
determined to be susceptible of being selected for contract award, prior
to award. O ferers shall be accorded fair and equal treatnent with
respect to their opportunity for discussion and revision of offers. [A
state agency shall, upon request, provide a debriefing to any unsuccess-
ful offerer that responded to a request for proposal or an invitation
for bids, regarding the reasons that the proposal or bid submtted by
the wunsuccessful offerer was not selected for an award. The opportunity
for an unsuccessful offerer to seek a debriefing shall be stated in the
solicitation, which shall provide a reasonable tinme for requesting a
debriefing.]

S 9-b. Subdivision 9 of section 163 of the state finance law is
anmended by addi ng a new paragraph h to read as fol |l ows:

H (1) WTH N FI FTEEN DAYS OF THE SELECTI ON OF A SUCCESSFUL OFFEROR BY
A STATE AGENCY AND PRI OR TO THE SUBM SSI ON FOR APPROVAL OF A CONTRACT TO
THE OFFICE OF THE STATE COVMPTROLLER | F THAT CONTRACT |S SUBJECT TO THE
APPROVAL OF THE COVMPTROLLER, ALL UNSUCCESSFUL OFFERORS SHALL BE ADVI SED
IN WRITING OF THE COWLETI ON OF THE SELECTI ON PROCESS AND THAT THEI R
OFFER WAS NOT SELECTED FOR THIS AWARD. THI S NOTICE SHALL DI SCLOSE THE
| DENTI TY OF THE SUCCESSFUL OFFEROR

(I'l) FOR ANY CONTRACT ESTABLISHED AS A CENTRALI ZED CONTRACT BY THE
OFFI CE OF GENERAL SERVI CES, WTHI N FI FTEEN DAYS OF SELECTION OF THE
SUCCESSFUL OFFEROR BY THE OFFI CE OF GENERAL SERVI CES, ALL UNSUCCESSFUL
OFFERORS SHALL BE ADVI SED OF THE COWMPLETI ON OF THE SELECTI ON PROCESS AND
THAT THEI R OFFER WAS NOT SELECTED FOR AWARD. THI' S NOTI CE SHALL DI SCLCSE
THE | DENTI TY OF THE SUCCESSFUL OFFEROR

(I'11) THE OPPORTUNI TY FOR AN UNSUCCESSFUL OFFEROR THAT RESPONDED TO A
REQUEST FOR PROPOSALS OR AN | NVI TATION FOR BIDS TO SEEK A DEBRIEFI NG
SHALL BE STATED IN THE REQUEST FOR PROPOSALS OR | NVI TATI ON FOR BI DS
VWH CH SHALL PROVI DE A REASONABLE Tl ME FOR REQUESTI NG A DEBRI EFI NG

(1V) THE STATE AGENCY, UPON THE TIMELY REQUEST OF AN UNSUCCESSFUL
OFFEROR, SHALL PROVIDE A REASONABLE OPPORTUNI TY FOR A DI SCUSSI ON W TH
AGENCY PERSONNEL WHO WERE | NVOLVED | N AND ARE KNOW.EDGEABLE ABOUT THE
PROCUREMENT EVALUATI ON PROCESS. SUCH DEBRI EFI NG SHALL | NCLUDE, BUT NEED
NOT BE LIMTED TO (A) THE REASONS THAT THE PROPCSAL OR BI D SUBM TTED BY
THE UNSUCCESSFUL OFFEROR WAS NOT SELECTED FOR AWARD; (B) THE QUALI TATI VE
AND QUANTI TATI VE ANALYSI S EMPLOYED BY THE AGENCY | N ASSESSI NG THE RELA-
TIVE MERITS OF THE OFFERS; (C) THE APPLI CATI ON OF EACH OF THE SELECTI ON
CRITERFA TO THE UNSUCCESSFUL OFFEROR S PROPCSAL OR BID; AND (D) THE
REASONS FOR THE SELECTI ON OF THE W NNI NG PROPCSAL OR BI D. SUCH PERSONNEL
SHALL ALSO PROVI DE, TO THE EXTENT PRACTI CABLE, ADVICE AND GUI DANCE TO
THE UNSUCCESSFUL OFFEROR CONCERNI NG METHODS OF | MPROVI NG PROPOSALS OR
Bl DS BY SUCH OFFEROR.

S 10. Subdivision 7 of section 162 of the state finance law, as
anended by chapter 426 of the laws of 2002, is anmended to read as
fol | ows:

7. Partnering with preferred sources. The conm ssioner of the appro-
priate appointing agency as identified in paragraph e of subdivision six
of this section, shall conduct one or nore pilot studies whereby a
private vendor may be accorded preferred source status for purposes of
this section. The pilot studies shall seek to ascertain the benefits of
partnerships between private industry and those entities accorded
preferred source status as specified in this section. Preferred source
status under a partnering arrangenent may only be accorded when a
proposal to a soliciting agency for conmodities or services includes a
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bi ndi ng agreenent with one or nore of the entities accorded preferred
source status under this section AND WHERE AT LEAST FI FTY PERCENT OF ALL
LABOR | NVOLVED | N DELI VERI NG SERVI CES OR COMWODI TI ES TO THE STATE BY THE
PRI VATE VENDOR 1S BEING PROVIDED DI RECTLY BY THE | NDI VI DUALS OF THE
CLASS OF PREFERRED SOURCE | NCLUDI NG, BUT NOT LIMTED TO, |INVATES, THE
DI SABLED, VETERANS AND THE BLIND. PRIVATE VENDOR OPPORTUN TI ES FOR
PREFERRED SOURCES SHALL BE COWPETI TI VELY AWARDED AND THE PROCUREMENT
SUMMVARY, VENDOR RESPONSIBILITY SUMVARY AND CONTRACT AGREEMENT SHALL BE
BROUGHT BEFORE THE PROCUREMENT COUNCI L FOR REVIEW THE STATE SHALL NOT
ACCESS THE SERVICES OF SUCH PRIVATE VENDOR UNLESS A MAJORI TY OF THE
COUNCI L APPROVES. The bindi ng agreenment shall provide that:

(i) The preferred source shall performthe majority of the work neces-
sary to such offering, and

(1i) The partnering proposal includes bona fide long term enploynent
opportunities for persons who could otherwi se be new clients of an enti -
ty previously accorded preferred source status herein, and

(1i1) The partnering proposal offers the solicited services or comobd-
ities at a price less than the price that otherw se would be charged by
a preferred source.

S 11. Paragraph b of subdivision 3 of section 162 of the state finance
| aw, as anended by section 164 of subpart B of part C of chapter 62 of
the laws of 2011, is anended to read as foll ows:

b. After January first, nineteen hundred ninety-six, upon the applica-
tion of the commi ssioner of corrections and conmunity supervision, the
commi ssioner of the office of children and famly services, the office
of tenporary and disability assistance, the conmm ssioner of nental
health or the comm ssioner of education, or a non-profit-making facili-
tating agency designated by one of the said comm ssioners pursuant to
par agr aph e of subdivision six of this section, the state procurenent
council may recommend that the conm ssioner: (i) add conmodities or
services to, or (ii) in order to insure that such list reflects current
production and/or availability of commobdities and services, delete at
the request of a preferred source, conmodities or services from the
list established by paragraph a of this subdivision. The council my
make a non-bi nding recomendation to the relevant preferred source to
del ete a commodity or service fromsuch [ist. Additions nmay be made only
for new services or commodities, or for services or conmodities that are
substantially different from those reflected on said list for that
provi der. The decision to recormend the addition of services or combd-
ities shall be based upon a review of relevant factors as determ ned by
the council including costs and benefits to be derived from such addi-
tion and shall include an analysis by the office of general services
conducted pursuant to subdivision six of this section; PROVIDED, HONEV-
ER, THAT THE PROCUREMENT COUNCI L SHALL NOT RECOMMEND TO THE COVM SSI ONER
ANY APPLI CATION THAT DOCES NOT | NCLUDE AT LEAST FI FTY PERCENT OF ALL
LABOR | NVOLVED | N DELI VERI NG SERVI CES OR COMMODI TI ES TO THE STATE BEI NG
PROVI DED DI RECTLY BY THE | NDI VI DUALS OF THE CLASS OF PREFERRED SOURCE
| NCLUDI NG BUT NOT LIMTED TO, | NVATES, THE DI SABLED, VETERANS AND THE
BLIND. Unless the state procurenment council shall nmake a recomrendati on
to the comm ssioner on any such application within one hundred twenty
days of receipt thereof, such application shall be deened recommended.
In the event that the state procurenent council shall deny any such
application, the conm ssioner or non-profit-mking agency which submt-
ted such application may, within thirty days of such denial, appeal such
denial to the conm ssioner of general services who shall review all
materials submtted to the state procurenent council with respect to
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such application and who nmay request such further information or nateri -
al as is deened necessary. Wthin sixty days of receipt of all inform-
tion or materials deened necessary, the commissioner shall render a
witten final decision on the application which shall be binding upon
t he applicant and upon the state procurenment council

S 12. Subdivisions 1 and 2 of section 137 of the state finance |aw,
subdivision 1 as separately anended by section 17 of part MM of chapter
57 and chapter 619 of the |laws of 2008 and subdivision 2 as anended by
chapter 137 of the laws of 1985, are anended to read as foll ows:

1. (A In addition to other bond or bonds, if any, required by |law for
the conpletion of a work specified in a contract for the prosecution of
a public inprovenent for the state of New York a nunicipal corporation,
a public benefit corporation or a comi ssion appointed pursuant to | aw,
or in the absence of any such requirenment, the conptroller may or the
other appropriate official, respectively, shall nevertheless require
prior to the approval of any such contract a bond guaranteeing pronpt
paynment of noneys due to all persons furnishing | abor or materials to
the contractor or any subcontractors in the prosecution of the work
provided for in such contract. Wenever a nunicipal corporation issues a
permt subject to conpliance wth section two hundred twenty of the
| abor law, such permttee or its contractor or subcontractors furnishing
wor kers shall post a paynent bond subject to this section. [Provided,
however, that]

(B) NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPH A OF THI' S SUBDI VI SI ON
all performance bonds and paynent bonds may, at the discretion of the
head of the state agency, public benefit corporation or conmm ssion, or
his or her designee, be dispensed with for the conpletion of a work
specified in a contract for the prosecution of a public inprovenent for
the state of New York for which bids are solicited where the aggregate
anmount of the contract is under [one] FIVE hundred thousand dollars
[and]; provided [further], that 1in a case where the contract is not
subject to the nultiple contract award requirenments of section one
hundred thirty-five of this article, such requirenments may be di spensed
with where the head of the state agency, public benefit corporation or
comm ssion finds it to be in the public interest and where the aggregate
amount of the contract awarded or to be awarded is | ess than two hundred
thousand dollars. Provided further, that in a case where a performance
or paynment bond is dispensed with, twenty per centum nmay be retained
from each progress paynent or estimate until the entire contract work
has been conpl eted and accepted, at which tine the head of the state
agency, public benefit corporation or conmssion shall, pending the
paynment of the final estimte, pay not to exceed seventy-five per centum
of the amount of the retained percentage. THE PROVISIONS OF TH'S PARA-
GRAPH SHALL NOT APPLY TO ANY PERFORVMANCE BONDS REQUI RED | N CONNECTI ON
WTH A MAJOR | NSTALLATI ON PURSUANT TO PARAGRAPH D OF SUBDI VI SION TEN OF
SECTI ON ONE HUNDRED SI XTY-THREE OF THI S CHAPTER. FOR THE PURPOSES OF
TH S PARAGRAPH "MAJOR | NSTALLATI ON' SHALL HAVE THE SAME MEANING AS
PROVI DED | N SECTI ON ONE HUNDRED SI XTY- THREE OF THI S CHAPTER

2. A copy of such paynent bond shall be kept in the office of the head
of the departnment or bureau having charge of the public inmprovenent in
connection with which the bond was given and a copy shall also be kept
in the office of the conptroller [or other appropriate official]; such
copi es shall be open to public inspection.

S 13. Subdivision 1 of section 163 of the state finance | aw is anmended
by addi ng a new paragraph | to read as foll ows:
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L. "MAJOR | NSTALLATION' MEANS ANY PROQIECT REQUI RING BUI LDI NG
CONSTRUCTION OR SITE WORK OR AN | NSTALLATI ON WHERE THE TOTAL CHARACTER
OF THE WORK |'S NOT CONSTRUCTI ON BUT | NSTEAD THE PURCHASE, PURSUANT TO
THI'S SECTI ON, AND | NSTALLATI ON OF A LARGE PI ECE OF EQUI PMENT WHERE THE
VALUE OF SUCH PURCHASE IS ONE M LLI ON DOLLARS OR MORE.

S 14. Paragraph d of subdivision 10 of section 163 of the state
finance | aw, as added by chapter 83 of the laws of 1995, is anmended to
read as foll ows:

d. It shall be in the discretion of the comm ssioner or state agency
to require a bond or other guarantee of performance, and to approve the
amount, form and sufficiency thereof; PROVIDED, HOANEVER, THAT IN THE
CASE OF A MAJOR | NSTALLATION, SUCH BOND OR GUARANTEE OF PERFORMANCE
SHALL BE REQUI RED, AND THE COW SSI ONER OR STATE AGENCY MAY, INITS
DI SCRETI ON, REQUI RE A BOND GUARANTEEI NG THE PROVPT PAYMENT OF MONEYS AS
SET FORTH | N PARAGRAPH A OF SUBDI VI SI ON ONE OF SECTI ON ONE HUNDRED THI R-
TY- SEVEN OF TH S CHAPTER.

S 15. Paragraph e of subdivision 10 of section 163 of the state
finance | aw, as anended by chapter 137 of the |laws of 2008, is anended
to read as foll ows:

e. The comm ssioner nmay authorize purchases required by state agencies
or other authorized purchasers by letting a contract pursuant to a wit-
ten agreenent, or by approving the use of a contract |let by any depart-
ment, agency or instrunentality of the United States governnent and/or
any departnent, agency, office, political subdivision or instrunentality
of any state or states. A state agency purchaser shall document in the
procurenent record its rationale for the use of a contract Ilet by any
departnment, agency or instrunmentality of the United States governnent or
any departnent, agency, office, political subdivision or instrunentality
of any other state or states. Such rationale shall include, but need not
be limted to, a determ nation of need, a consideration of the procure-
ment net hod by which the contract was awarded, an analysis of alterna-
tive procurenent sources including an explanation why a conpetitive
procurenent or the use of a centralized contract |et by the conm ssioner
Is not in the best interest of the state, and the reasonableness of
cost. THE AUTHORI TY TO USE A CONTRACT LET BY ANOTHER GOVERNMENTAL ENTI TY
PURSUANT TO TH'S PARAGRAPH | S | NTENDED TO BENEFI T THE STATE BY USI NG
CONTRACTS | N PLACE THAT PROVI DE FOR THE SAME SERVI CE OR COMMODI TY SOUGHT
BY A STATE AGENCY AT A PRI CE DETERM NED TO BE REASONABLE BY THE STATE
AGENCY. SUCH CONTRACTS ARE NOT | NTENDED TO BE USED PRI MARILY TO AvVA D
COVPETI TI VE BI DDI NG USE OF MULTI PLE AWARD CONTRACTS PURSUANT TO THI'S
PARAGRAPH SHALL FOLLOW THE SAME BASIS OF SELECTI ON AMONG THE MULTI PLE
AWARDEES AS WAS PRESCRIBED BY THE ORI G NAL CONTRACTI NG GOVERNMENTAL
ENTITY.

S 16. Subdivision 15 of section 163 of the state finance lawis
anmended by addi ng a new paragraph d to read as fol |l ows:

D. IN ADDI TION TO OTHER REPORTS REQU RED BY THI'S SUBDIVISION, THE
COW SSI ONER OF GENERAL SERVI CES SHALL PREPARE A REPORT ON THE SAVI NGS
ACH EVED FROM ALL CONTRACTS ESTABLISHED AS A CENTRALIZED CONTRACT
THROUGH THE OFFICE OF GENERAL SERVI CES PURSUANT TO THI' S SECTI ON, THE
| MPACT OF SUCH CONTRACTS ON SMALL, MNORITY AND WOVEN- OMNED AND
SERVI CE- DI SABLED VETERAN- OANED BUSI NESS ENTERPRI SES, AND THE EFFECTI VE-
NESS OF SUCH CONTRACTS I N FULFI LLI NG THE PURCHASI NG NEEDS OF ALL AUTHOR-
| ZED USERS OF SUCH CONTRACTS. SUCH REPORT SHALL BE SUBM TTED BY SUCH
COW SSIONER TO THE GOVERNOR, THE STATE COVPTROLLER, AND THE HEADS OF
THE FI SCAL COW TTEES OF EACH HOUSE OF THE STATE LEQ SLATURE NO LATER
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THAN JANUARY FI FTEENTH, TWO THOUSAND SI XTEEN, AND THEREAFTER ANNUALLY ON
OR BEFORE SUCH DATE

S 17. Subdivision 3 of section 112 of the state finance law, as
anended by chapter 319 of the laws of 1992, is anended to read as
fol | ows:

3. A contract or other instrunent wherein the state or any of its
of ficers, agencies, boards or comm ssions agrees to give a consideration
ot her than the paynent of noney, when the val ue or reasonably estinmated
val ue of such consideration exceeds [ten] TWENTY-FI VE thousand dol |l ars,
shal | not beconme a valid enforceable contract unless such contract or
ot her instrunent shall first be approved by the conptroller and filed in
his office. FOR PURPOSES OF THI S SUBDI VI SI ON, WHERE CONSI DERATI ON CANNOT
BE DETERM NED | N TERVM5S OF MONETARY VALUE, | T SHALL BE VALUED IN TERMS OF
| NTRI NSI C VALUE

S 18. Section 350 of the education |aw is anmended by addi ng a new
subdivision 14 to read as foll ows:

14. "CONSTRUCTION  RELATED  SERVI CES" MEANS  STUDI ES, SURVEYS,
CONSTRUCTI ON MANAGEMENT, CONSTRUCTI ON | NSPECTI ON, EXCAVATI ON AND SI M LAR
EFFORTS ASSOCI ATED W TH CONSTRUCTI ON OR THE ACQUI SI TI ON OF PUBLI C WORKS.

S 19. This act shall take effect immediately; provided, however,
section two of this act shall take effect on the one hundred eightieth
day after it shall have becone a | aw, provided, further, however, that
the provisions of sections one, five, seven, eight, nine, nine-a,
nine-b, thirteen, fourteen, fifteen and sixteen of this act shall apply
to any procurenent initiated on or after such date; provided, further
however, that the anmendnents to section 163 of the state finance | aw
made by sections one, five, seven, eight, nine, nine-a, nine-b, thir-
teen, fourteen, fifteen and sixteen of this act shall not affect the
repeal of such section as provided in subdivision 5 of section 362 of
chapter 83 of the laws of 1995, as anended, and shall be deened repeal ed
t herew t h.



