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STATE OF NEW YORK

6795
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
April 2, 2015

Introduced by M of A LENTCOL -- read once and referred to the Commttee
on Codes

AN ACT to amend the crimnal procedure |law and the penal law, in
relation to discovery, pretrial notions, securing attendance of
wi tnesses by subpoena, notion to suppress evidence, tanpering with a
witness or intimdating a victimand to repeal article 240 of the
crimnal procedure law relating to discovery

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 240 of the crimnal procedure |aw is REPEALED.
S 2. The crimnal procedure law is anended by adding a new article 245
to read as foll ows:
ARTI CLE 245
DI SCOVERY
SECTI ON 245. 10 AVAI LABI LI TY OF PROTECTI VE ORDERS.
245. 20 PHASE ONE DI SCOVERY OBLI GATI ON OF PROSECUTI ON.
245. 30 PHASE TWO DI SCOVERY OBLI GATI ON OF PROSECUTI ON.
245. 40 RECI PROCAL DI SCOVERY OBLI GATI ON OF THE DEFENDANT.
245. 45 DI SCLOSURE OF PRI OR M SCONDUCT OR CRI M NAL ACTS.
245. 50 NON- TESTI MONI AL EVI DENCE FROM THE DEFENDANT.
245. 55 COURT ORDERS FOR PRESERVATI ON, ACCESS, DI SCOVERY OR DNA
COVPARI SON.
245.60 DI LI GENT EFFORT TO ASCERTAI N EXI STENCE OF MATERI AL AND
| NFORMATI ON.
245. 65 CERTI FI CATES OF COWVPLI ANCE.
245. 70 COURT ORDERED PROCEDURES TO FACI LI TATE COVPLI ANCE.
245. 75 CONTI NUI NG DUTY TO DI SCLCSE.
245. 80 WORK PRODUCT.
245.85 AVAI LABI LI TY OF REMEDI ES FOR VI OLATI ONS.
245.90 ADM SSI BI LI TY OF DI SCOVERY.
S 245.10 AVAI LABI LI TY OF PROTECTI VE ORDERS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD09921- 01-5
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1. ANY DI SCOVERY SUBJECT TO PROTECTI VE CRDER. UPON A SHON NG OF GOOD
CAUSE BY ElI THER PARTY, THE COURT MAY AT ANY TI ME ORDER THAT DI SCOVERY OR
| NSPECTI ON OF ANY KIND OF MATERI AL OR | NFORVATI ON UNDER THI S ARTI CLE BE
DENI ED, RESTRI CTED, CONDI TI ONED OR DEFERRED, OR MAKE SUCH OTHER ORDER AS
IS APPROPRI ATE. THE COURT MAY | MPCSE AS A CONDI TI ON ON DI SCOVERY TO A
DEFENDANT THAT THE MATERI AL OR | NFORVATI ON TO BE DI SCOVERED BE AVAI LABLE
ONLY TO COUNSEL FOR THE DEFENDANT; OR, ALTERNATIVELY, THAT COUNSEL FOR
THE DEFENDANT, AND PERSONS EMPLOYED BY THE ATTORNEY OR APPO NTED BY THE
COURT TO ASSI ST IN THE PREPARATION OF A DEFENDANT'S CASE, MAY NOT
DI SCLOSE PHYSI CAL COPI ES OF THE DI SCOVERABLE DOCUMENTS TO A DEFENDANT OR
TO ANYONE ELSE, PROVIDED THAT THE PROSECUTI ON AFFORDS THE DEFENDANT
ACCESS TO | NSPECT REDACTED COPI ES OF THE DI SCOVERABLE DOCUMENTS AT A
SUPERVI SED LOCATI ON THAT PROVI DES REGULAR AND REASONABLE HOURS FOR SUCH
ACCESS, SUCH AS A PROSECUTOR S OFFICE, POLICE STATION, FACILITY OF
DETENTI ON, OR COURT. THE COURT MAY PERM T A PARTY SEEKI NG OR OPPCSI NG A
PROTECTI VE ORDER UNDER THI S SECTIQON, OR ANOTHER AFFECTED PERSQON, TO
SUBM T PAPERS OR TESTI FY ON THE RECORD EX PARTE OR I N CAMERA. ANY SUCH
PAPERS AND A TRANSCRI PT OF SUCH TESTI MONY MAY BE SEALED AND SHALL
CONSTI TUTE A PART OF THE RECORD ON APPEAL. THI S SECTI ON DCES NOT ALTER
THE ALLOCATION OF THE BURDEN OF PROOF W TH REGARD TO MATTERS AT | SSUE,
I NCLUDI NG PRI VI LEGE.

2. MAD FI CATION OF TI ME PERI ODS FOR DI SCOVERY. UPON MOTI ON OF A PARTY
IN AN | NDI VI DUAL CASE, THE COURT MAY ALTER THE TI ME PERI ODS FOR DI SCOV-
ERY | MPOSED BY THI S ARTI CLE UPON A SHOW NG OF GOOD CAUSE.

3. SHOW NG OF GOOD CAUSE. GOOD CAUSE UNDER THI'S SECTI ON  MAY | NCLUDE
CONSTI TUTI ONAL  RIGHTS  OR LI M TATI ONS; DANGER TO THE | NTEGRI TY OF PHYS-
| CAL EVI DENCE; A SUBSTANTI AL RISK OF PHYSICAL HARM | NTI M DATI ON,
ECONOM C REPRI SAL, BRI BERY OR UNJUSTI FI ED ANNOYANCE OR EMBARRASSMENT TO
ANY PERSON; A SUBSTANTI AL Rl SK OF AN ADVERSE EFFECT UPON THE LEQ Tl MATE
NEEDS OF LAW ENFORCEMENT, | NCLUDI NG THE PROTECTI ON OF THE CONFI DENTI ALI -
TY OF | NFORVANTS; DANGER TO ANY PERSON STEMM NG FROM FACTORS SUCH AS A
DEFENDANT' S GANG AFFILIATION, PRIOR H STORY OF I NTERFERING W TH
W TNESSES, OR THREATS OR | NTI M DATI NG ACTI ONS DI RECTED AT POTENTI AL
W TNESSES; OR OTHER SI M LAR FACTORS THAT ALSO OQUTWEI GH THE USEFULNESS OF
THE DI SCOVERY.

4. SUCCESSOR COUNSEL OR PRO SE DEFENDANT. I N CASES IN WH CH THE ATTOR-
NEY- CLI ENT RELATI ONSHI P IS TERM NATED PRI OR TO TRI AL FOR ANY REASCN, ANY
MATERI AL OR | NFORMATI ON DI SCLOSED SUBJECT TO A CONDITION THAT IT BE
AVAI LABLE ONLY TO COUNSEL FOR THE DEFENDANT, OR LI M TED I N DI SSEM NATI ON
BY PROTECTIVE ORDER OR OTHERW SE, SHALL BE PROVI DED ONLY TO SUCCESSOR
COUNSEL FOR THE DEFENDANT UNDER THE SAME CONDI TI ON OR BE RETURNED TO THE
PROSECUTI ON, UNLESS THE COURT RULES OTHERW SE FOR GOOD CAUSE SHOWN OR
THE PROSECUTOR G VES WRI TTEN CONSENT. ANY WORK PRODUCT DERI VED FROM SUCH
MATERI AL  OR | NFORVATI ON SHALL NOT BE PROVI DED TO THE DEFENDANT, UNLESS
THE COURT RULES OTHERW SE OR THE PROSECUTOR G VES WRI TTEN CONSENT. |F
THE DEFENDANT |S ACTING AS H'S OR HER OMN ATTORNEY, THE COURT NAY REGU-
LATE THE TI ME, PLACE AND MANNER OF ACCESS TO ANY DI SCOVERABLE MATERI AL
OR | NFORVMATION;, AND | T MAY AS APPROPRI ATE APPO NT PERSONS TO ASSI ST THE
DEFENDANT | N THE | NVESTI GATI ON OR PREPARATI ON OF THE CASE. UPON MOTI ON
OR APPL|I CATION OF A DEFENDANT ACTING AS HS OR HER OMN ATTORNEY, THE
COURT MAY AT ANY TIME MODI FY OR VACATE ANY CONDI TION OR RESTRI CTI ON
RELATING TO ACCESS TO D SCOVERABLE MATERI AL OR | NFORMATI ON, FOR GOOD
CAUSE SHOM.

5. EXPEDI TED REVI EW OF ADVERSE RULI NG (A) A PARTY THAT HAS UNSUCCESS-
FULLY SOUGHT, OR UNSUCCESSFULLY OPPOSED THE GRANTI NG OF, A PROTECTI VE
ORDER UNDER THI S SECTI ON RELATI NG TO THE NAME, ADDRESS, CONTACT | NFORVA-
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TION OR STATEMENTS OF A PERSON MAY OBTAI N EXPEDI TED REVI EW OF THAT
RULI NG BY AN | NDI VI DUAL JUSTI CE OF THE | NTERVEDI ATE APPELLATE COURT TO
VH CH AN APPEAL FROM A JUDGVENT OF CONVICTION I N THE CASE WOULD BE
TAKEN.

(B) SUCH REVIEW SHALL BE SOUGHT WTH N TWO BUSI NESS DAYS OF THE
ADVERSE OR PARTI ALLY ADVERSE RULI NG BY ORDER TO SHONW CAUSE FILED WTH
THE | NTERMEDI ATE APPELLATE COURT. THE ORDER TO SHOW CAUSE SHALL | N ADDI -
TION BE TI MELY SERVED ON THE LOAER COURT AND ON THE OPPOSI NG PARTY, AND
SHALL BE ACCOVPANI ED BY A SWORN AFFI RVATI ON STATING IN GOOD FAITH (1)
THAT THE RULING AFFECTS SUBSTANTI AL | NTERESTS, AND (I1) THAT DI LI GENT
EFFORTS TO REACH AN ACCOVMODATI ON OF THE UNDERLYI NG DI SCOVERY DI SPUTE
WTH OPPOSI NG COUNSEL FAILED OR THAT NO ACCOMMODATI ON WAS FEASI BLE;
EXCEPT THAT SERVI CE ON THE OPPCSI NG PARTY, AND A STATEMENT REGARDI NG
EFFORTS TO REACH AN ACCOVMODATI ON, ARE UNNECESSARY VWHERE THE OPPCOSI NG
PARTY WAS NOT MADE AWARE OF THE APPLI CATI ON FOR A PROTECTI VE ORDER AND
GOCD CAUSE EXI STS FOR OM TTI NG SERVI CE OF THE ORDER TO SHOW CAUSE ON THE
OPPOSI NG PARTY. THE LOANER COURT'S ORDER SUBJECT TO REVI EW SHALL BE
STAYED UNTI L THE APPELLATE JUSTI CE RENDERS DECI S| ON.

(© THE ASSI GNMENT OF THE | NDI VI DUAL APPELLATE JUSTICE, AND THE MODE
OF AND PROCEDURE FOR THE REVI EW ARE DETERM NED BY RULES OF THE | NDI VI D-
UAL APPELLATE COURTS. THE APPELLATE JUSTI CE MAY CONSI DER ANY RELEVANT
AND RELI ABLE | NFORVATI ON BEARI NG ON THE | SSUE, AND MNAY DI SPENSE WTH
VWRI TTEN BRI EFS OTHER THAN SUPPORTI NG AND OPPOSI NG MATERI ALS PREVI QUSLY
SUBM TTED TO THE LONER COURT. THE APPELLATE JUSTI CE MAY DI SPENSE W TH
THE | SSUANCE OF A WRI TTEN OPI Nl ON | N RENDERI NG HI S OR HER DECI SI ON, AND
WHEN PRACTI CABLE SHALL RENDER DECI SI ON EXPEDI TI QUSLY. SUCH REVI EW AND
DECI SION SHALL NOT' AFFECT THE RIGHT OF A DEFENDANT, I N A SUBSEQUENT
APPEAL FROM A JUDGVENT OF CONVICTION, TO CLAIM AS ERROR THE RULING
REVI EVED.

6. COWVPLI ANCE W TH PROTECTI VE ORDER. ANY PROTECTI VE ORDER | SSUED UNDER
TH'S ARTICLE |S A MANDATE OF THE COURT FOR PURPOSES OF THE OFFENSE OF
CRI M NAL CONTEMPT IN SUBDI VI SION THREE OF SECTI ON 215.50 OF THE PENAL
LAW
S 245. 20 PHASE ONE DI SCOVERY OBLI GATI ON OF PROSECUTI ON.

1. TIMNG OF PHASE ONE DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON
SHALL PERFORM I TS PHASE ONE DI SCOVERY OBLI GATIONS UNDER TH' S SECTI ON
WTH N FI FTEEN CALENDAR DAYS AFTER THE DEFENDANT' S ARRAI GNMENT ON AN
I NDI CTMENT, SUPERI OR COURT | NFORMATI ON, PROSECUTOR S | NFORVATI ON, | NFOR-
MATI ON, OR SI MPLI FI ED | NFORVATI ON.  PORTI ONS OF MATERI ALS CLAIMED TO BE
NON- DI SCOVERABLE MAY  BE W THHELD PENDI NG A DETERM NATI ON AND RULI NG OF
THE COURT UNDER SECTI ON 245.10 OF TH S ARTI CLE; BUT THE DEFENDANT SHALL
BE NOTIFIED I N WR TI NG THAT | NFORVATI ON HAS NOT BEEN DI SCLOSED UNDER A
PARTI CULAR SUBSECTI ON, AND THE DI SCOVERABLE PORTI ONS OF SUCH MATERI ALS
SHALL BE DI SCLOSED | F PRACTI CABLE. VWHEN THE DI SCOVERABLE MATERI ALS ARE
EXCEPTI ONALLY VOLUM NOUS, THE TIME PERIOGD IN THI'S SUBDI VI SI ON MAY BE
STAYED BY UP TO AN ADDI TI ONAL FORTY- FI VE CALENDAR DAYS W THOUT NEED FOR
A MOTI ON PURSUANT TO SUBDI VI SI ON TWO OF SECTI ON 245.10 OF THIS ARTI CLE.
VWHEN THE PROSECUTOR | S ENGAGED | N AN ONGO NG TRI AL OR DOES NOT' REPORT TO
WORK DUE TO A VACATI ON OR SI'M LAR REASON DURI NG ONE OR MORE DAYS OF THE
TIME PERICD IN TH' S SUBDI VI SI ON, THAT TI ME PERI GD MAY BE STAYED BY AN
ADDI TI ONAL SEVEN CALENDAR DAYS W THOUT NEED FOR A MOTI ON PURSUANT TO
SUBDI VI SI ON TWD OF SECTI ON 245. 10 OF TH S ARTI CLE.

2. PHASE ONE DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON SHALL
DI SCLOSE TO THE DEFENDANT AS PART OF PHASE ONE DI SCOVERY, AND PERM T THE
DEFENDANT TO DI SCOVER, | NSPECT, COPY OR PHOTOGRAPH, EACH OF THE FOLLOW
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I NG | TEM5 AND | NFORVATI ON WHEN | T RELATES TO THE SUBJECT MATTER OF THE
CASE:

(A) ALL ELECTRONI CALLY STORED PCLI CE REPORTS AND LAW ENFORCEMENT ACEN-
CY REPORTS THAT ARE | N THE POSSESSI ON, CUSTODY OR CONTROL OF THE PROSE-
CUTI ON, OR PERSONS UNDER THE PROSECUTI ON' S DI RECTI ON AND CONTROL.

(B) ALL WRI TTEN OR RECORDED STATEMENTS, AND THE SUBSTANCE OF ALL ORAL
STATEMENTS, MADE BY THE DEFENDANT OR A CO- DEFENDANT TO A PUBLI C SERVANT
ENGAGED | N LAW ENFORCEMENT ACTIVITY OR TO A PERSON THEN ACTI NG UNDER HI S
OR HER DI RECTI ON OR I N COOPERATION WTH HHM OR HER, OIHER THAN STATE-
MENTS MADE IN THE COURSE OF THE CRI M NAL TRANSACTI ON.

(O A LIST OF ALL TANG BLE OBJECTS OBTAINED FROM OR ALLECEDLY
PCSSESSED BY, THE DEFENDANT OR A CO- DEFENDANT. THE LI ST SHALL | NCLUDE A
DESI GNATION  BY THE PROSECUTOR AS TO VWH CH OBJECTS WERE PHYSI CALLY OR
CONSTRUCTI VELY POSSESSED BY THE DEFENDANT AND WERE RECOVERED DURING A
SEARCH OR SEIZURE BY A PUBLIC SERVANT OR AN AGENT THERECF, AND WH CH
TANG BLE OBJECTS WERE RECOVERED BY A PUBLI C SERVANT OR AN AGENT THERECF
AFTER ALLEGEDLY BEING ABANDONED BY THE DEFENDANT. | F THE PROSECUTI ON
| NTENDS TO PROVE THE DEFENDANT' S POSSESSI ON OF ANY TANG BLE OBJECTS BY
MEANS OF A STATUTORY PRESUMPTI ON OF POSSESSI ON, | T SHALL DESI GNATE THAT
I NTENTI ON AS TO EACH SUCH OBJECT. | F REASONABLY PRACTI CABLE, | T SHALL
ALSO DESI GNATE THE LOCATI ON FROM WH CH EACH TANG BLE OBJECT WAS RECOV-
ERED.

(D) THE NAVES OF, AND ADDRESSES OR ADEQUATE ALTERNATI VE CONTACT | NFOR-
MATI ON FOR, ALL PERSONS OTHER THAN LAW ENFORCEMENT PERSONNEL WHOM THE
PROSECUTOR KNOWS TO HAVE EVI DENCE OR | NFORVATI ON RELEVANT TO ANY OFFENSE
CHARGED OR TO A POTENTI AL DEFENSE THERETO, | NCLUDI NG A DESI GNATI ON BY
THE PROSECUTOR AS TO WHI CH OF THOSE PERSONS MAY BE CALLED AS W TNESSES.
I NFORVATI ON UNDER THI'S SUBSECTI ON RELATI NG TO ANY PERSON MAY BE W TH-
HELD, AND REDACTED FROM DI SCOVERY MATERI ALS, AS PROVIDED IN SuUBDI VI SI ON
THREE OR FOUR OF THI S SECTI ON. | NFORVATI ON UNDER THI S SUBSECTI ON RELAT-
I NG TO A CONFI DENTI AL | NFORVANT  MAY BE WTHHELD, AND REDACTED FROM
DI SCOVERY NMATERIALS, WTHOUT NEED FOR A MOTlI ON PURSUANT TO SECTI ON
245.10 OF TH' S ARTI CLE; BUT THE DEFENDANT SHALL BE NOTIFIED |IN WRITING
THAT SUCH | NFORMVATION HAS NOT BEEN DI SCLOSED, UNLESS THE COURT RULES
OTHERW SE FOR GOOD CAUSE SHOWN.

(E) THE NAVE AND WORK AFFI LI ATION OF ALL LAW ENFORCEMENT PERSONNEL
VWHOM THE PROSECUTOR KNOAS TO HAVE EVI DENCE OR | NFORVMATI ON RELEVANT TO
ANY OFFENSE CHARGED OR TO A POTENTI AL DEFENSE THERETO. | NFORMATI ON UNDER
TH' S SUBSECTI ON RELATI NG TO UNDERCOVER PERSONNEL MAY BE W THHELD, AND
REDACTED FROM DI SCOVERY NMATERI ALS, W THOUT NEED FOR A MOTI ON PURSUANT TO
SECTION 245.10 OF TH S ARTI CLE; BUT THE DEFENDANT SHALL BE NOTI FI ED I N
VRI TI NG THAT SUCH | NFORVATI ON HAS NOT BEEN DI SCLOSED, UNLESS THE COURT
RULES OTHERW SE FOR GOOD CAUSE SHOM.

(F) VWHEN WRI TTEN AND RECORDED STATEMENTS ARE | N THE POSSESSI ON OF THE
PROSECUTI ON (NOT SOLELY IN THE POSSESSION OF POLICE OR ANOTHER LAW
ENFORCEMENT AGENCY), ALL STATEMENTS, WRI TTEN OR RECORDED OR SUMVARI ZED
N ANY VWRI TI NG OR RECORDI NG MADE BY PERSONS VWHO HAVE EVI DENCE OR | NFOR-
MATI ON RELEVANT TO ANY OFFENSE CHARGED OR TO A POTENTI AL DEFENSE THERE-
TO  STATEMENTS SOLELY IN THE POSSESSION OF POLICE OR ANOTHER LAW
ENFORCEMENT AGENCY AT THE TI ME OF PHASE ONE DI SCOVERY ARE DI SCOVERABLE
UNDER PARAGRAPH (C) OF SUBDI VI SI ON TWD OF SECTI ON 245.30 OF TH S ARTI -
CLE.

(G WHEN IT I'S KNOWN TO THE PROSECUTI ON (NOT SOLELY KNOWN TO POLI CE OR
ANOTHER LAW ENFORCEMENT AGENCY), ALL EVI DENCE AND | NFORMATI ON, WHETHER
OR NOT ADM SSI BLE OR RECORDED | N TANG BLE FORM THAT TENDS TO (1) EXCUL-
PATE THE DEFENDANT; (11) M TI GATE THE DEFENDANT' S CULPABI LI TY AS TO A
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CHARGED OFFENSE; (I111) SUPPORT A POTENTI AL DEFENSE TO A CHARGED OFFENSE;

(1'V) PROVIDE A BASIS FOR A MOTI ON TO SUPPRESS EVI DENCE ON CONSTI TUTI ONAL
GROUNDS; (V) SIGNIFI CANTLY | MPUGN THE CREDI BI LI TY OF AN | MPORTANT PROSE-

CUTION WTNESS, |INFORVANT OR EVIDENCE; OR (VI) M TIGATE PUN SHMVENT.

FAVORABLE EVI DENCE AND | NFORMATI ON KNOWN SOLELY TO POLI CE OR ANOTHER LAW
ENFORCEMENT AGENCY AT THE TI ME OF PHASE ONE DI SCOVERY |S DI SCOVERABLE
UNDER PARAGRAPH (D) OF SuUBDI VI SI ON TWD OF SECTI ON 245.30 OF TH S ARTI -

CLE. THE PROSECUTI ON SHALL DI SCLOSE EVI DENCE OR | NFORVMATI ON UNDER THI' S
SUBSECTI ON  EXPEDI TI QUSLY UPON | TS RECElI PT BY THE PROSECUTOR, NOTW TH-

STANDI NG THE OTHERW SE- APPLI CABLE TI ME PERIODS FOR DI SCLOSURE IN TH'S
ARTI CLE.

(H WHETHER A SEARCH WARRANT HAS BEEN EXECUTED AND ALL DOCUMENTS
RELATI NG THERETO, | NCLUDI NG BUT NOT LI M TED TO THE WARRANT, THE WARRANT
APPLI CATI ON, SUPPCORTI NG AFFI DAVITS, A POLI CE | NVENTORY OF ALL PROPERTY
SElI ZED UNDER THE WARRANT, AND A TRANSCRI PT OF ALL TESTIMONY OR OTHER
ORAL COMMUNI CATI ONS OFFERED | N SUPPORT OF THE WARRANT APPLI CATI ON.

(1) THE APPROXI MATE DATE, TIME AND PLACE OF THE OFFENSE OR OFFENSES
CHARGED AND OF THE DEFENDANT' S ARREST.

3. PROSECUTOR S OPTI ON TO RESTRI CT DI SCLOSURE OF CONTACT | NFORMATI ON
BY ARRANG NG W TNESS | NTERVIEW W THI N THE PROSECUTOR S DI SCRETI ON, THE
ADDRESS, TELEPHONE NUMBER OR SI'M LAR CONTACT | NFORVATI ON FOR ANY PERSON
VHOSE NAME | S DI SCLOSED PURSUANT TO PARAGRAPH (D) OF SUBDI VI SION TWO OF
TH' S SECTI ON MAY BE W THHELD, AND REDACTED FROM OTHER DI SCOVERY NATERI -
ALS, W THOUT NEED FOR A MOTI ON PURSUANT TO SECTI ON 245.10 OF TH S ARTI -
CLE, I'F THE PROSECUTOR MAKES THE PERSON AVAI LABLE TO COUNSEL FOR THE
DEFENDANT FOR AN | N- PERSON | NTERVI EWW THI N THE TI ME PERI OD SPECI FI ED I N
SUBDIVISION ONE OF THIS SECTION. IN LIEU OF AN | N-PERSON | NTERVI EW A
TELEPHONE | NTERVI EW MAY BE USED WHERE ARRANG NG AN | N- PERSON | NTERVI EW
IS NOTI' REASONABLY PRACTI CABLE OR THE PERSON DECLI NES TO PARTI Cl PATE I N
AN | N- PERSON | NTERVI EW BUT LAW ENFORCEMENT PERSONNEL SHALL NOT EXPRESS-
LY OR I MPLI CI TLY ENCOURAGE A PERSON TO DECLINE TO PARTICIPATE IN AN
I N-PERSON | NTERVIEW THI S SUBDI VI SI ON DOES NOT' CREATE ANY RI GHT FOR THE
DEFENDANT PERSONALLY TO ATTEND OR TO PARTI Cl PATE I N SUCH AN | NTERVI EW
THE PROSECUTI ON SHALL PROVI DE COUNSEL FOR THE DEFENDANT W TH THE OTHER
MATERI ALS DI SCOVERABLE UNDER SUBDI VI SION TWO OF THIS SECTION PRIOR TO
SUCH AN | NTERVI EW

4. PROSECUTOR' S OPTION TO RESTRI CT DI SCLOSURE OF CONTACT | NFORMATI ON
I N VI OLENT FELONY CASES. (A) WHERE THE DEFENDANT |IS CHARGED WTH A
VI OLENT FELONY OFFENSE, W THI N THE PRCSECUTOR S DI SCRETI ON THE ADDRESS,
TELEPHONE NUMBER OR SI'M LAR CONTACT | NFORVATI ON FOR ANY PERSON WHOSE
NAME |S DI SCLOSED PURSUANT TO PARAGRAPH (D) OF SUBDI VI SION TWO OF THI S
SECTI ON MAY BE W THHELD, AND REDACTED FROM OTHER DI SCOVERY MATERI ALS,
WTHOUT NEED FOR A MOTI ON PURSUANT TO SECTI ON 245.10 OF TH S ARTI CLE;
EXCEPT THAT A LIST OF THE ADDRESSES OR ADEQUATE ALTERNATIVE CONTACT
| NFORVATI ON  FOR PERSONS VHOSE | NFORMVATI ON HAS BEEN W THHELD OR REDACTED
SHALL BE SEPARATELY PROVI DED TO COUNSEL FOR THE DEFENDANT IN A DOCUMENT
CLEARLY MARKED AS CONFI DENTI AL, UNLESS A PROTECTI VE ORDER PURSUANT TO
SECTI ON 245.10 OF THIS ARTICLE IS | SSUED BY THE COURT FOR GOOD CAUSE
SHOM. | N ADD TI ON DI SCOVERY OF THI S | NFORMATI ON MAY BE CONDI TI ONED ON
THE DEFENDANT' S PERSONAL CONSENT, G VEN I N OPEN COURT I N THE PRESENCE OF
THE COURT AT ARRAI GNMENT OR AT ANOTHER TI ME, TO THE USE OF THE CONFI DEN-
TI ALI TY PROCEDURE SET FORTH IN THI'S SUBDI VI SI ON. THE COURT SHALL SPECI F-
| CALLY CAUTI ON THE DEFENDANT, I N THE COLLOQUY ABOQUT USE OF TH' S PROCE-
DURE, CONCERNING THE OFFENSES OF TAWPERING WTH A WTNESS AND
I NTI M DATING A VICTIM OR WTNESS I N ARTI CLE TWD HUNDRED FI FTEEN OF THE
PENAL LAW NOTHI NG IN THI'S SUBDI VI SI| ON PRECLUDES THE COURT FROM | SSUl NG
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A DI FFERENT PROTECTI VE ORDER PURSUANT TO SECTI ON 245.10 OF THIS ARTICLE
FOR GOOD CAUSE SHOWN.

(B) VWHEN THE CONFI DENTI ALI TY PROCEDURE SET FORTH IN THI' S SUBDI VI SI ON
'S USED, THE FOLLOW NG REQUI REMENTS APPLY:

(1) EXCEPT AS PROVI DED I N SUBPARAGRAPH (I1) OF THI S PARAGRAPH, COUNSEL
FOR THE DEFENDANT MAY NOT DI SCLOSE OR PERMT TO BE DISCLOSED TO A
DEFENDANT OR TO ANYONE ELSE THE LI ST DESCRI BED IN TH S SUBDI VI SI ON OR
| TS CONTENTS, UNLESS SPECI FI CALLY PERM TTED TO DO SO BY THE COURT FOR
G000 CAUSE SHOM OR UNLESS THE PROSECUTOR G VES WRI TTEN CONSENT. THE
COURT NMAY ALLOW A PARTY SEEKI NG OR OPPOSI NG SUCH PERM SSI ON, OR ANOTHER
AFFECTED PERSON, TO SUBM T PAPERS OR TESTI FY ON THE RECORD EX PARTE OR
I N CAMERA. ANY SUCH PAPERS AND A TRANSCRI PT OF SUCH TESTI MONY MAY BE
SEALED AND SHALL CONSTI TUTE A PART OF THE RECORD ON APPEAL. THE OBLI -
GATI ON TO MAI NTAI N CONFI DENTI ALI' TY DESCRIBED IN THHS SUBDIVISION IS A
MANDATE OF THE COURT FOR PURPOSES OF THE OFFENSE OF CRI M NAL CONTEMPT I N
SUBDI VI SI ON THREE OF SECTI ON 215. 50 OF THE PENAL LAW

(1'l) NOTW THSTANDI NG SUBPARAGRAPH (1) OF THI S PARAGRAPH, COUNSEL FOR
THE DEFENDANT MAY DI SCLOSE OR PERM T TO BE DI SCLOSED THE LI STED CONTACT
| NFORVATI ON FOR A POTENTI AL W TNESS TO PERSONS EMPLOYED BY THE ATTORNEY
OR TO PERSONS APPO NTED BY THE COURT TO ASSI ST IN THE | NVESTI GATION OR
PREPARATION OF A DEFENDANT'S CASE | F THAT DI SCLOSURE |'S REQUI RED FOR
THAT | NVESTI GATI ON OR PREPARATI ON.  PERSONS PROVI DED THI S | NFORMATI ON  BY
THE ATTORNEY SHALL BE |NFORMED BY THE ATTORNEY THAT FURTHER DI SSEM
| NATI ON OF THE | NFORMATI ON, EXCEPT AS PROVI DED BY THIS SUBDI VISION, IS
PROH BI TED. W TH N THE PROSECUTOR S DI SCRETI ON, DI SCOVERY OF THE LI STED
CONTACT | NFORMVATI ON MAY BE CONDI TI ONED ON SERVI CE OF A WRI TTEN STATEMENT
BY COUNSEL FOR THE DEFENDANT OF THE NAMES OF ANY EMPLOYEES WHO MAY BE
PROVI DED | NFORVATI ON PURSUANT TO THI S SUBSECTI ON, AND DESCRI BI NG ANY
KNOWN PRI OR CONNECTI ONS BETWEEN THOSE EMPLOYEES AND ALL DEFENDANTS I N
THE CASE.

(I''l) I'F THE DEFENDANT 1S ACTING AS HS OR HER OAN ATTORNEY, IN LIEU
OF USE OF THE CONFI DENTI ALI TY PROCEDURE SET FORTH IN THI S SUBDI VI SI ON,
THE COURT SHALL CONSI DER ANY ARGUMENTS OF THE DEFENDANT RELATING TO A
NEED FOR CONTACT | NFORVATI ON FOR A POTENTI AL W TNESS, AND ANY COUNTER-
VAI LI NG ARGUMENTS OF THE PROSECUTI ON OR ANOTHER AFFECTED PERSON. VHERE
SUCH ARGUMENTS ARE MADE, THE COURT SHALL THEN ORDER AS TO EACH SUCH
POTENTI AL W TNESS, AS APPROPRI ATE, THAT ADEQUATE CONTACT | NFORVATI ON
EITHER BE PROVIDED OR BE WTHHELD, OR PROVI DE FOR CONTACT WTH THE
POTENTI AL W TNESS ONLY THROUGH PERSONS APPO NTED BY THE COURT TO ASSI ST
IN THE | NVESTI GATI ON OR PREPARATI ON OF THE DEFENDANT' S CASE, OR | MPCSE
ANY OTHER REASONABLE RESTRI CTI ONS ON DI SCLOSURE. EXPEDI TED REVIEWOF A
RULI NG UNDER THI S SUBPARAGRAPH MAY BE SOUGHT AS PROVI DED | N SUBDI VI SI ON
FI VE OF SECTI ON 245.10 OF TH S ARTI CLE.

(1'V) I F COUNSEL FOR THE DEFENDANT LEARNS ABOUT ANY | NTENTIONAL OR
UNI NTENTI ONAL BREACH OF THE CONFI DENTI ALI TY PROCEDURE SET FORTH IN THI S
SUBDI VI SI ON THAT WAS ATTRI BUTABLE TO CONDUCT OF A LAWER FOR ANY DEFEND-
ANT I'N THE CASE, OR CONDUCT OF A PERSON EMPLOYED BY A LAWER I N THE CASE
OR APPO NTED BY THE COURT, HE OR SHE SHALL EXPEDI TI QUSLY NOTIFY THE
COURT OR THE PRCSECUTOR.

S 245. 30 PHASE TWO DI SCOVERY OBLI GATI ON OF PROSECUTI ON.

1. TIMNG OF PHASE TWO DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON
SHALL PERFORM I TS PHASE TWO DI SCOVERY OBLI GATIONS UNDER TH' S SECTI ON
WTH N N NETY CALENDAR DAYS AFTER THE DEFENDANT' S ARRAI GNMENT ON AN
I NDI CTMENT, SUPERI OR COURT | NFORMATI ON, PROSECUTOR S | NFORVATI ON, | NFOR-
MATI ON, OR SI MPLI FI ED | NFORVATI ON.  PORTI ONS OF MATERI ALS CLAIMED TO BE
NON- DI SCOVERABLE MAY  BE W THHELD PENDI NG A DETERM NATI ON AND RULI NG OF
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THE COURT UNDER SECTI ON 245.10 OF TH S ARTI CLE; BUT THE DEFENDANT SHALL
BE NOTIFIED I N WR TI NG THAT | NFORVATI ON HAS NOT BEEN DI SCLOSED UNDER A
PARTI CULAR SUBSECTI ON, AND THE DI SCOVERABLE PORTI ONS OF SUCH MATERI ALS
SHALL BE DI SCLOSED | F PRACTI CABLE. VWHEN THE DI SCOVERABLE MATERI ALS ARE
EXCEPTI ONALLY VOLUM NOUS, THE TIME PERIGD IN THI'S SUBDI VI SI ON MAY BE
STAYED BY UP TO AN ADDI TI ONAL THI RTY CALENDAR DAYS W THOUT NEED FOR A
MOTI ON PURSUANT TO SUBDI VI SI ON TWD OF SECTI ON 245. 10 OF TH S ARTI CLE.

2. PHASE TWO DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON SHALL
DI SCLOSE TO THE DEFENDANT AS PART OF PHASE TWO DI SCOVERY, AND PERM T THE
DEFENDANT TO DI SCOVER, | NSPECT, COPY OR PHOTOGRAPH, EACH OF THE FOLLOW
I NG | TEM5 AND | NFORVATI ON WHEN | T RELATES TO THE SUBJECT MATTER OF THE
CASE AND IS I N THE POSSESSI ON, CUSTODY OR CONTRCOL OF THE PROSECUTI ON OR
PERSONS UNDER THE PROSECUTI ON' S DI RECTI ON OR CONTROL:

(A) ALL TRANSCRI PTS OF THE TESTI MONY OF A PERSON WHO HAS TESTIFI ED
BEFORE A GRAND JURY, | NCLUDI NG BUT NOT LIM TED TO THE DEFENDANT OR A
CO- DEFENDANT. | F I N THE EXERCI SE OF REASONABLE DI LI GENCE, AND DUE TO THE
LIMTED AVAI LABILITY OF TRANSCRI PTION RESOURCES, A TRANSCRI PT IS
UNAVAI LABLE FOR DI SCLOSURE W THI N THE TI ME PERI GD SPECI FI ED | N SUBDI VI -
SION ONE OF THI S SECTI ON, THAT PERI GD MAY BE STAYED BY UP TO AN ADDI -
TI ONAL  FORTY-FI VE CALENDAR DAYS W THOUT NEED FOR A MOTI ON PURSUANT TO
SECTI ON 245.10 OF TH S ARTI CLE; EXCEPT THAT THE DI SCLOSURE SHALL BE MADE
AS SOON AS PRACTI CABLE AND NOT LATER THAN THI RTY CALENDAR DAYS BEFORE A
SCHEDULED TRI AL DATE, UNLESS AN CRDER | S OBTAI NED PURSUANT TO SECTI ON
245.10 OF TH' S ARTI CLE. WHEN THE COURT | S REQUI RED TO REVI EW GRAND JURY
TRANSCRI PTS, THE PROSECUTION SHALL DI SCLOSE THEM TO THE COURT EXPE-
DI TI QUSLY UPON THEI R RECEI PT BY THE PROSECUTOR, NOTW THSTANDI NG THE
OTHERW SE- APPLI CABLE TI ME PERI ODS FOR DI SCLOSURE IN THI S ARTI CLE.

(B) ALL POLICE REPORTS AND LAW ENFORCEMENT AGENCY REPORTS, | NCLUDI NG
THOSE NOT ELECTRONI CALLY STORED. REPORTS PREVI QUSLY DI SCLOSED PURSUANT
TO PARAGRAPH (A) OF SUBDIVISION TWO OF SECTION 245.20 OF TH' S ARTI CLE
NEED NOT BE DI SCLOSED AGAI N.

(© ALL STATEMENTS, WRI TTEN OR RECORDED OR SUMVARI ZED I N ANY WRI TI NG
OR RECORDI NG, MADE BY PERSONS WHO HAVE EVI DENCE OR | NFORMATI ON RELEVANT
TO ANY OFFENSE CHARGED OR TO A POTENTI AL DEFENSE THERETO, | NCLUDI NG
THOSE THAT WERE SCLELY IN THE POSSESSION OF POLI CE OR ANOTHER LAW
ENFORCEMENT AGENCY AT THE TIME OF PHASE ONE Dl SCOVERY. STATEMENTS
PREVI OQUSLY DI SCLOSED PURSUANT TO PARAGRAPH (F) OF SUBDI VI SION TWDO OF
SECTI ON 245.20 OF TH S ARTI CLE NEED NOT BE DI SCLOSED AGAI N.

(D) ALL EVI DENCE AND | NFORMATI ON, I NCLUDING THAT WHICH WAS SCLELY
KNOWN TO POLI CE OR OTHER LAW ENFORCEMENT AGENCI ES AT THE TI ME OF PHASE
ONE DI SCOVERY, AND WHETHER OR NOT IT IS ADM SSI BLE OR RECORDED | N TANG -
BLE FORM THAT TENDS TO (1) EXCULPATE THE DEFENDANT; (I1) M TIGATE THE
DEFENDANT' S CULPABI LI TY AS TO A CHARGED OFFENSE; (I111) SUPPORT A POTEN-
TI AL DEFENSE TO A CHARGED COFFENSE; (IV) PROVIDE A BASIS FOR A MOTION TO
SUPPRESS EVI DENCE ON CONSTI TUTI ONAL GROUNDS; (V) | MPUGN THE CREDI BI LI TY
OF A PROSECUTION W TNESS, |INFORVANT OR EVIDENCE;, OR (VI) MTIGATE
PUNI SHVENT. EVIDENCE OR | NFORVATI ON  PREVI QUSLY DI SCLOSED PURSUANT TO
PARAGRAPH (G OF SUBDI VI SI ON TWO OF SECTI ON 245.20 OF THI S ARTI CLE NEED
NOT BE DI SCLOSED AGAIN. THE PROSECUTION SHALL DI SCLOSE EVI DENCE OR
| NFORVATI ON UNDER THI S SUBSECTI ON EXPEDI TI QUSLY UPON | TS RECEI PT BY THE
PROSECUTOR, NOTW THSTANDI NG THE OTHERW SE- APPLI CABLE TI ME PERI GDS FOR
DI SCLOSURE I N THI' S ARTI CLE.

(E) A SUMVARY OF ALL PROM SES, REWARDS AND | NDUCEMENTS MADE TO PERSONS
WHO MAY BE CALLED AS W TNESSES, AS WELL AS REQUESTS FOR CONSI DERATI ON BY
PERSONS WHO MAY BE CALLED AS W TNESSES, AND COPIES OF ALL DOCUMENTS
RELEVANT TO A PROM SE, REWARD OR | NDUCEMENT.
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(F) ALL TANG BLE PROPERTY THAT THE PROSECUTI ON | NTENDS TO | NTROCDUCE | N
ITS CASE-INCH EF AT TRIAL OR A PRE-TRI AL HEARI NG. DI SCOVERY OF | TEMS
UNDER THI S SUBSECTI ON MAY BE CONDI TIONED ON SERVICE O A DEVMAND TO
PRODUCE MADE BY THE DEFENDANT, |F I N PHASE ONE DI SCOVERY THE PROSECUTI ON
TIMELY SERVED NOTICE ON THE DEFENDANT THAT A DEMAND TO PRODUCE | TEMs
UNDER THI S SUBSECTI ON WOULD HAVE TO BE SERVED ON THE PROSECUTI ON W THI N
THRTY DAYS OF THAT NOTICE. IF I N THE EXERCI SE OF REASONABLE DI LI GENCE
THE PROSECUTOR HAS NOT FORMED AN | NTENTION WTHI N THE Tl ME PERI OD SPECI -
FIED IN THI S SECTI ON THAT AN | TEM UNDER THI S SUBSECTI ON W LL BE | NTRG
DUCED AT TRIAL OR A PRE-TRI AL HEARI NG THAT PERI OD SHALL BE STAYED W TH-
QUT NEED FOR A MOTI ON PURSUANT TO SUBDI VI SI ON TWO OF SECTI ON 245.10 OF
TH' S ARTI CLE; BUT THE DI SCLOSURE SHALL BE MADE AS SOON AS PRACTI CABLE
AND SUBJECT TO THE CONTI NUI NG DUTY TO DI SCLOSE | N SECTI ON 245.75 OF TH S
ARTI CLE.

(G ALL TAPES OR OTHER ELECTRONI C RECORDI NGS WHI CH THE PROSECUTI ON
I NTENDS TO | NTRODUCE AT TRI AL OR A PRE-TRI AL HEARI NG

(H ALL PHOTOGRAPHS AND DRAW NGS MADE OR COWPLETED BY A PUBLI C SERVANT
ENGAGED | N LAW ENFORCEMENT ACTIVITY, OR WH CH WERE MADE BY A PERSON WHOM
THE PROSECUTOR | NTENDS TO CALL AS A WTNESS AT TRIAL OR A PRE-TRI AL
HEARING OR VWH CH THE PROSECUTI ON | NTENDS TO | NTRODUCE AT TRIAL OR A
PRE- TRI AL HEARI NG

(1) ALL PHOTOGRAPHS, PHOTOCOPI ES AND REPRODUCTI ONS MADE BY OR AT THE
DI RECTION OF LAW ENFORCEMENT PERSONNEL OF ANY PROPERTY PRIOR TO I TS
RELEASE PURSUANT TO SECTI ON 450. 10 OF THE PENAL LAW

(J) ALL REPORTS AND DOCUMENTS CONCERNI NG PHYSI CAL OR MENTAL EXAM NA-
TIONS, OR SCIENTIFIC TESTS OR EXPERI MENTS OR COVPARI SONS, RELATI NG TO
THE CRI M NAL ACTI ON OR PROCEEDI NG WH CH WERE MADE BY OR AT THE REQUEST
OR DI RECTI ON OF A PUBLI C SERVANT ENGAGED | N LAW ENFORCEMENT ACTIVITY, OR
VWH CH WERE MADE BY A PERSON WHOM THE PROSECUTCOR | NTENDS TO CALL AS A
W TNESS AT TRIAL OR A PRE-TRIAL HEARING OR VWH CH THE PROSECUTI ON
I NTENDS TO | NTRODUCE AT TRI AL OR A PRE-TRI AL HEARI NG

(K) EXPERT OPINION EVIDENCE, | NCLUDI NG THE NAME, BUSI NESS ADDRESS,
CURRENT CURRI CULUM VI TAE, AND A LIST OF PUBLICATIONS OF EACH EXPERT
W TNESS WHOM THE PROSECUTCOR | NTENDS TO CALL AS A W TNESS AT TRIAL OR A
PRE- TRI AL HEARI NG, AND ALL REPORTS PREPARED BY THE EXPERT THAT PERTAIN
TO THE CASE, OR |F NO REPORT | S PREPARED, A WRI TTEN STATEMENT OF THE
FACTS AND OPI NIONS TO WHI CH THE EXPERT IS EXPECTED TO TESTIFY AND A
SUMVARY OF THE GROUNDS FOR EACH OPI NI ON. THI S PARAGRAPH DCES NOT ALTER
OR IN ANY WAY AFFECT THE PROCEDURES, OBLI GATI ONS OR RI GHTS SET FORTH I N
SECTI ON 250.10 OF THIS TITLE. IF I N THE EXERCI SE OF REASONABLE DI LI GENCE
TH'S | NFORVATION IS UNAVAI LABLE FOR DI SCLOSURE W THI N THE TI ME PERI CD
SPECI FIED IN SUBDI VI SION ONE OF THIS SECTION, THAT PERIOCD SHALL BE
STAYED W THOUT NEED FOR A MOTI ON PURSUANT TO SECTI ON 245.10 OF TH' S
ARTI CLE; EXCEPT THAT THE DI SCLOSURE SHALL BE MADE AS SOON AS PRACTI CABLE
AND NOT LATER THAN SI XTY CALENDAR DAYS BEFORE A SCHEDULED TRI AL DATE,
UNLESS AN ORDER |'S OBTAI NED PURSUANT TO SECTI ON 245.10 OF TH S ARTI CLE.
VWHEN THE PROSECUTI ON'S EXPERT WTNESS | S BEING CALLED IN RESPONSE TO
DI SCLOSURE OF AN EXPERT W TNESS BY THE DEFENDANT, THE COURT SHALL ALTER
A SCHEDULED TRI AL DATE, |F NECESSARY, TO ALLOW THE PROSECUTION TH RTY
CALENDAR DAYS TO MAKE THE DI SCLOSURE AND THE DEFENDANT THI RTY CALENDAR
DAYS TO PREPARE AND RESPOND TO THE NEW MATERI ALS.

(L) THE RESULTS OF COWLETE CRI M NAL HI STORY RECORD CHECKS FOR ALL
DEFENDANTS AND ALL PERSONS DESI GNATED AS POTENTI AL PROSECUTI ON W TNESSES
PURSUANT TO PARAGRAPH (D) OF SUBDI VI SION TWO OF SECTION 245.20 OF TH' S
ARTI CLE, OTHER THAN THOSE W TNESSES WHO ARE EXPERTS OR LAW ENFORCEMENT
OFFI CERS.
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WHEN | T I S KNOWN TO THE PROSECUTI ON, THE EXI STENCE OF ANY PENDI NG
CRI M NAL ACTI ON AGAI NST ALL PERSONS DESI GNATED AS POTENTI AL  PROSECUTI ON
W TNESSES PURSUANT TO PARAGRAPH (D) OF SUBDI VI SI ON TWO OF SECTI ON 245. 20
OF TH S ARTI CLE.

(N) I'N ANY PROSECUTI ON ALLEG NG A VI OLATI ON OF THE VEH CLE AND TRAFFI C
LAW WHERE THE DEFENDANT | S CHARGED BY | NDI CTMENT, SUPERI OR COURT | NFOR-
MATI ON, PROSECUTOR' S | NFORMATI ON, | NFORMVATI ON, OR SI MPLI FI ED | NFORIVA-
TION, THE MOST RECENT RECORD OF | NSPECTI ON, CALI BRATION AND REPAIR OF
MACHI NES AND | NSTRUMENTS UTI LI ZED TO PERFORM ANY SCI ENTI FI C TESTS AND
EXPERI MENTS AND THE CERTI FI CATI ON CERTI FI CATE, | F ANY, HELD BY THE OPER-
ATOR OF THE MACHI NE OR | NSTRUMENT, AND ALL OTHER DI SCLOSURES REQUI RED
UNDER THI S ARTI CLE.

(O IN ANY PROSECUTION ALLEG NG A VIOLATION OF SECTIONS 156.05 OR
156. 10 OF THE PENAL LAW THE TIMg, PLACE AND MANNER SUCH VI CLATION
OCCURRED.

S 245. 40 RECI PROCAL DI SCOVERY OBLI GATI ON OF THE DEFENDANT.

1. TIMNG OF RECIPROCAL DI SCOVERY FOR THE PROSECUTI ON. THE DEFENDANT
SHALL PERFORM H S OR HER RECI PROCAL DI SCOVERY OBLI GATIONS UNDER THI' S
SECTION WTH N TH RTY CALENDAR DAYS AFTER BEI NG SERVED W TH THE PROSE-
CUTI ON' S CERTI FI CATE OF COWPLI ANCE PURSUANT TO SUBDIVISION ONE OF
SECTION 245.65 OF TH'S ARTICLE. PORTIONS OF MATERI ALS CLAI MED TO BE
NON- DI SCOVERABLE MAY BE W THHELD PENDI NG A DETERM NATI ON AND RULI NG OF
THE COURT UNDER SECTION 245.10 OF TH S ARTI CLE;, BUT THE PROSECUTI ON
SHALL BE NOTI FI ED I N WRI TI NG THAT | NFORVATI ON HAS NOT BEEN DI SCLOSED
UNDER A PARTI CULAR SUBSECTI ON, AND THE DI SCOVERABLE PORTI ONS OF SUCH
MATERI ALS SHALL BE DI SCLOSED | F PRACTI CABLE.

2. RECI PROCAL DI SCOVERY FOR THE PROSECUTI ON. THE DEFENDANT SHALL,
SUBJECT TO CONSTI TUTI ONAL LI M TATIONS, DI SCLOSE TO THE PROSECUTI ON, AND
PERM T THE PROSECUTI ON TO DI SCOVER, | NSPECT, COPY OR PHOTOGRAPH, EACH OF
THE FOLLOW NG | TEM5 AND | NFORVATION WHEN | T IS WTHI N THE DEFENDANT' S OR
COUNSEL FOR THE DEFENDANT' S POSSESSI ON OR CONTROL:

(A) THE NAMVES, KNOWN ALI ASES, ADDRESSES AND Bl RTH DATES OF ALL PERSONS
OTHER THAN THE DEFENDANT WHOM THE DEFENDANT | NTENDS TO CALL AS W TNESSES
AT TRIAL OR A PRE-TRI AL HEARI NG DI SCLOSURE OF THIS | NFORVMATION FOR A
PERSON WHOM THE DEFENDANT | NTENDS TO CALL AS A WTNESS FOR THE SCLE
PURPOSE OF | MPEACHI NG A PROSECUTI ON W TNESS |S NOT' REQUI RED UNTI L AFTER
THE PROSECUTI ON W TNESS HAS TESTI FI ED.

(B) ALL STATEMENTS, WRI TTEN OR RECORDED OR SUMMARI ZED I N ANY WRI TI NG
OR RECORDI NG MADE BY ALL PERSONS OTHER THAN THE DEFENDANT WHOM THE
DEFENDANT | NTENDS TO CALL AS W TNESSES AT TRIAL OR A PRE-TRI AL HEARI NG
EXCEPT THAT DI SCLOSURE OF SUCH STATEMENTS MADE BY A PERSON WHOM THE
DEFENDANT | NTENDS TO CALL AS A WTNESS FOR THE SOLE PURPOSE OF | MPEACH-
I NG A PROSECUTI ON W TNESS IS NOT' REQUI RED UNTI L AFTER THE PROSECUTI ON
W TNESS HAS TESTI FI ED.

(© A SUMVARY OF ALL PROM SES, REWARDS AND | NDUCEMENTS MADE TO PERSONS
WHOM THE DEFENDANT | NTENDS TO CALL AS W TNESSES AT TRIAL OR A PRE-TRI AL
HEARI NG AS WELL AS REQUESTS FOR CONSI DERATION BY SUCH PERSONS, AND
COPI ES OF ALL DOCUMENTS RELEVANT TO A PROM SE, REWARD OR | NDUCEMENT.

(D) ALL TANG BLE PROPERTY, | NCLUDI NG BUT NOT LI M TED TO TAPES OR OTHER
ELECTRONI C RECORDI NGS AND PHOTOGRAPHS AND DRAW NGS, THAT THE DEFENDANT
| NTENDS TO | NTRODUCE | N THE DEFENDANT'S CASE-IN-CH EF AT TRIAL OR A
PRE-TRIAL HEARING | F | N THE EXERCI SE OF REASONABLE DI LI GENCE COUNSEL
FOR THE DEFENDANT HAS NOT FORMED AN | NTENTION WTHIN THE TIME PERI OD
SPECIFIED IN TH'S SECTION THAT AN | TEM UNDER THI S SUBSECTI ON W LL BE
| NTRODUCED AT TRIAL OR A PRE-TRI AL HEARI NG THAT PERI OD SHALL BE STAYED
W THOUT NEED FOR A MOTI ON PURSUANT TO SUBDI VI SI ON TWO OF SECTI ON 245. 10
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OF TH S ARTI CLE; BUT THE DI SCLOSURE SHALL BE MADE AS SOON AS PRACTI CABLE
AND SUBJECT TO THE CONTI NUI NG DUTY TO DI SCLOSE | N SECTI ON 245.75 OF TH S
ARTI CLE.

(E) ALL REPORTS AND DOCUMENTS CONCERNI NG PHYSI CAL OR MENTAL EXAM NA-
TIONS, OR SCI ENTI FI C TESTS OR EXPERI MENTS OR COWARI SONS, VWH CH THE
DEFENDANT | NTENDS TO | NTRODUCE AT TRIAL OR A PRE-TRI AL HEARING OR WH CH
WERE MADE BY A PERSON WHOM THE DEFENDANT | NTENDS TO CALL AS A W TNESS AT
TRIAL OR A PRE-TRI AL HEARI NG

(F) I NTENDED EXPERT OPINION EVIDENCE, | NCLUDI NG THE NAME, BUSI NESS
ADDRESS, CURRENT CURRI CULUM VI TAE, AND A LI ST OF PUBLI CATIONS OF EACH
EXPERT W TNESS WHOM THE DEFENDANT | NTENDS TO CALL AS A W TNESS AT TRI AL
OR A PRE-TRI AL HEARI NG AND ALL REPORTS PREPARED BY THE EXPERT THAT
PERTAIN TO THE CASE, OR I F NO REPORT IS PREPARED, A WRI TTEN STATEMENT OF
THE FACTS AND OPI NIONS TO WHI CH THE EXPERT | S EXPECTED TO TESTI FY AND A
SUMVARY OF THE GROUNDS FOR EACH OPI NI ON. TH S PARAGRAPH DCES NOT ALTER
OR | N ANY WAY AFFECT THE PROCEDURES, OBLI GATIONS OR RI GHTS SET FORTH I N
SECTI ON 250.10 OF THIS TITLE. IF I N THE EXERCI SE OF REASONABLE DI LI GENCE
TH' S | NFORVATI ON | S UNAVAI LABLE FOR DI SCLOSURE WTHIN THE TIME PER OD
SPECIFIED IN SUBDIVISION ONE OF TH'S SECTION, THAT PERI CD SHALL BE
STAYED W THOUT NEED FOR A MOTI ON PURSUANT TO SECTION 245.10 OF TH'S
ARTI CLE; EXCEPT THAT THE DI SCLOSURE SHALL BE MADE AS SOON AS PRACTI CABLE
AND NOT' LATER THAN THI RTY CALENDAR DAYS BEFORE A SCHEDULED TRI AL DATE,
UNLESS AN ORDER |'S OBTAI NED PURSUANT TO SECTI ON 245.10 OF THI S ARTI CLE.
S 245.45 DI SCLOSURE OF PRI OR M SCONDUCT OR CRI M NAL ACTS.

1. USE AT TRI AL. NOT LATER THAN FI FTEEN CALENDAR DAYS BEFORE A SCHED-
ULED TRI AL DATE, THE PROSECUTI ON SHALL DI SCLOSE TO THE DEFENDANT A LI ST
OF ALL M SCONDUCT AND CRI M NAL ACTS OF THE DEFENDANT NOT CHARGED IN THE
I NDI CTMENT, SUPERI OR COURT | NFORMATI ON, PROSECUTOR S | NFORVATI ON, | NFOR-
MATI ON, OR SI MPLI FI ED | NFORMATI ON, VWH CH THE PROSECUTI ON | NTENDS TO USE
AT TRI AL FOR PURPOSES CF:

(A) | MPEACHI NG THE CREDI BI LI TY OF THE DEFENDANT; OR

(B) AS SUBSTANTI VE PROOF OF ANY MATERI AL | SSUE I N THE CASE.

2. NOTI FI CATI ON FOR WHAT PURPOSE. I N ADDI TION THE PROSECUTI ON SHALL
DESI GNATE WHETHER | T [INTENDS TO USE EACH LI STED ACT FOR | MPEACHVENT
AND/ OR AS SUBSTANTI VE PROOF.

S 245.50 NON- TESTI MONI AL EVI DENCE FROM THE DEFENDANT.

1. AVAI LABILITY. AFTER THE FILING OF AN ACCUSATORY | NSTRUVENT, AND
SUBJECT TO CONSTI TUTI ONAL LI M TATI ONS, THE COURT MNAY, UPON MOTI ON OF THE
PROSECUTI ON  SHOW NG PROBABLE CAUSE TO BELI EVE THE DEFENDANT HAS COW T-
TED THE CRI ME, A CLEAR | NDI CATI ON THAT RELEVANT MATERI AL EVIDENCE W LL
BE FOUND, AND THAT THE METHOD USED TO SECURE IT | S SAFE AND RELI ABLE,
REQUI RE A DEFENDANT TO PROVI DE NON- TESTI MONI AL EVI DENCE, | NCLUDI NG TGO

(A) APPEAR I N A LI NEUP;

(B) SPEAK FOR | DENTI FI CATI ON BY A W TNESS OR POTENTI AL W TNESS;

(©) BE FI NGERPRI NTED,;

(D) POSE FOR PHOTOGRAPHS NOT | NVOLVI NG REENACTMENT OF AN EVENT;

(E) PERM T THE TAKI NG OF SAMPLES OF THE DEFENDANT' S BLOOD, HAIR, AND
OTHER MATERI ALS OF THE DEFENDANT' S BODY THAT | NVOLVES NO UNREASONABLE
I NTRUSI ON THEREGF;

(F) PROVI DE SPECI MENS OF THE DEFENDANT' S HANDWRI TI NG, AND

(G SUBMT TO A REASONABLE PHYSICAL OR MEDICAL |INSPECTION OF THE
DEFENDANT' S BODY.

2. LIMTATIONS. TH S SECTI ON SHALL NOT BE CONSTRUED TO ALTER OR | N ANY
WAY  AFFECT THE I SSUANCE OF A SIM LAR COURT ORDER, AS MAY BE AUTHORI ZED
BY LAW BEFORE THE FI LI NG OF AN ACCUSATORY | NSTRUMENT, CONSI STENT W TH
SUCH RIGHTS AS THE DEFENDANT MAY DERI VE FROM THE STATE CONSTI TUTI ON OR



Co~NOoOUIT~hWNE

A 6795 11

THE UNI TED STATES CONSTI TUTI ON. THI S SECTI ON SHALL NOT BE CONSTRUED TO

ALTER OR | N ANY WAY AFFECT THE ADM NI STRATI ON OF A CHEM CAL TEST VWHERE

OTHERW SE AUTHORI ZED. AN ORDER PURSUANT TO THI S SECTI ON MAY BE DEN ED,

LI M TED OR CONDI TI ONED AS PROVI DED I'N SECTI ON 245. 10 OF TH S ARTI CLE.

S 245.55 COURT CORDERS FOR PRESERVATI ON, ACCESS, DI SCOVERY OR DNA COVWPAR-
| SON.

1. ORDER TO PRESERVE EVIDENCE. AT ANY TI Mg, A PARTY MAY MOVE FOR A
COURT ORDER TO ANY | NDI VI DUAL, AGENCY OR OIHER ENTITY |IN POSSESSI ON,
CUSTCDY OR CONTROL OF I TEMS WH CH RELATE TO THE SUBJECT MATTER OF THE
CASE OR ARE OTHERW SE RELEVANT, REQUI RI NG THAT SUCH | TEMS BE PRESERVED
FOR A SPECI FI ED PERI OGD OF TI ME. THE COURT SHALL HEAR AND RULE UPON SUCH
MOTI ONS EXPEDI TI QUSLY. THE COURT MAY MODI FY OR VACATE SUCH AN ORDER UPON
A SHOW NG THAT PRESERVATI ON OF PARTI CULAR EVI DENCE W LL CREATE SIGN F-
| CANT HARDSHI P, ON CONDI TI ON THAT THE PROBATI VE VALUE OF THAT EVI DENCE
I S PRESERVED BY A SPECI FI ED ALTERNATI VE MEANS.

2. ORDER TO GRANT ACCESS TO PREM SES. AT ANY TI ME, THE DEFENDANT NAY
MOVE FOR A COURT ORDER TO ANY I NDI VI DUAL, AGENCY OR OTHER ENTITY IN
PCSSESSI ON, CUSTODY OR CONTROL OF A CRI ME SCENE OR OTHER PREM SES THAT
RELATES TO THE SUBJECT MATTER OF THE CASE OR | S OTHERW SE RELEVANT,
REQUI RI NG THAT COUNSEL FOR THE DEFENDANT BE GRANTED PROVPT AND REASON-
ABLE ACCESS TO | NSPECT, PHOTOGRAPH OR MEASURE THAT CRI ME SCENE OR THOSE
PREM SES, AND THAT THE CONDI TI ON OF THE CRI ME SCENE OR PREM SES REMNAIN
UNCHANGED IN THE INTERIM THE COURT SHALL HEAR AND RULE UPON SUCH
MOTI ONS EXPEDI TI QUSLY. THE COURT MAY MODI FY OR VACATE SUCH AN ORDER UPON
A SHOW NG THAT GRANTI NG ACCESS TO A PARTI CULAR CRI ME SCENE OR PREM SES
WLL CREATE SI GNI FI CANT HARDSHI P, ON CONDI TI ON THAT THE PROBATI VE VALUE
OF THAT LOCATI ON | S PRESERVED BY A SPECI FI ED ALTERNATI VE MEANS.

3. DI SCRETI ONARY DI SCOVERY BY ORDER OF THE COURT. THE COURT IN ITS
DI SCRETI ON  MAY, UPON A SHOWN NG BY THE DEFENDANT THAT THE REQUEST I S
REASONABLE AND THAT THE DEFENDANT |'S UNABLE W THOUT UNDUE HARDSH P TO
OBTAI N THE SUBSTANTI AL EQUI VALENT BY OTHER MEANS, ORDER THE PROSECUTI ON,
OR ANY | NDI VI DUAL, AGENCY OR OTHER ENTI TY SUBJECT TO THE JURI SDI CTI ON OF
THE COURT, TO MAKE AVAI LABLE FOR DI SCLOSURE TO THE DEFENDANT ANY MATERI -
AL OR | NFORVATI ON VWHI CH POTENTI ALLY RELATES TO THE SUBJECT MATTER OF THE
CASE AND | S REASONABLY LI KELY TO BE MATERI AL. A MOTI ON UNDER THI S SUBDI -
VISION MJST BE ON NOTI CE TO ANY PERSON OR ENTI TY AFFECTED BY THE ORDER
THE COURT MNAY, UPON REQUEST OF ANY PERSON OR ENTITY AFFECTED BY THE
ORDER, MODI FY OR VACATE THE ORDER | F COVPLI ANCE WOULD BE UNREASONABLE OR
WLL CREATE SIGN FI CANT HARDSHI P. THE COURT MAY PERM T A PARTY SEEKI NG
OR OPPCSI NG A DI SCRETI ONARY ORDER OF DI SCOVERY UNDER THI'S SuUBDI VI SI ON,
OR ANOTHER AFFECTED PERSON OR ENTITY, TO SUBM T PAPERS OR TESTI FY ON THE
RECORD EX PARTE OR | N CAMERA. ANY SUCH PAPERS AND A TRANSCRI PT OF SUCH
TESTI MONY MAY BE SEALED AND SHALL CONSTI TUTE A PART OF THE RECORD ON
APPEAL.

4. DNA  COVMPARI SON ORDER. WHERE PROPERTY |IN THE PROCSECUTION S
PCSSESSI ON, CUSTCODY, OR CONTROL CONSISTS OF A DEOXYRI BONUCLEIC ACID
("DNA") PROFI LE OBTAI NED FROM PROBATI VE Bl OLOG CAL MATERI AL GATHERED I N
CONNECTI ON W TH THE | NVESTI GATI ON OR PROSECUTI ON OF THE DEFENDANT, AND
THE DEFENDANT ESTABLI SHES (A) THAT SUCH PRCFI LE COWPLI ES W TH FEDERAL
BUREAU OF | NVESTI GATI ON OR STATE REQUI REMENTS, WH CHEVER ARE APPLI CABLE
AND AS SUCH REQUI REMENTS ARE APPLI ED TO LAW ENFORCEMENT AGENCI ES SEEKI NG
A KEYBOARD SEARCH OR SIMLAR COVWARI SON, AND (B) THAT THE DATA MEETS
STATE DNA | NDEX SYSTEM OR NATI ONAL DNA | NDEX SYSTEM CRITERIA AS SUCH
CRI TERI A ARE APPLI ED TO LAW ENFORCEMENT AGENCI ES SEEKI NG SUCH A KEYBQOARD
SEARCH OR SI'M LAR COVWPARI SON, THE COURT MAY--UPON MOTI ON OF A DEFENDANT
AGAI NST WHOM AN | NDI CTMENT,  SUPERI OR COURT | NFORVATI ON, PROSECUTOR S
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I NFORVATI ON, | NFORVATI ON, OR SI MPLI FI ED | NFORVATI ON |'S PENDI NG - ORDER AN
ENTI TY THAT HAS ACCESS TO THE COMBI NED DNA | NDEX SYSTEM OR | TS SUCCESSOR
SYSTEM TO COVWPARE SUCH DNA PROFI LE AGAI NST DNA DATABANKS BY KEYBOARD
SEARCHES, OR A SIMLAR METHOD THAT DOES NOT | NVOLVE UPLOADI NG UPON
NOTI CE TO BOTH PARTI ES AND THE ENTI TY REQUI RED TO PERFORM THE SEARCH,

UPON A SHOW NG BY THE DEFENDANT THAT SUCH A COVPARI SON | S MATERI AL TO
THE PRESENTATI ON OF H S OR HER DEFENSE AND THAT THE REQUEST |S REASO\-

ABLE. FOR PURPCSES OF TH S PARAGRAPH, A "KEYBOARD SEARCH' SHALL MEAN A
SEARCH OF A DNA PROFI LE AGAI NST THE DATABANK IN VHI CH THE PROFILE THAT
'S SEARCHED |'S NOT UPLOADED TO OR MAI NTAI NED | N THE DATABANK.

S 245.60 DI LI GENT EFFORT TO ASCERTAI N EXI STENCE OF MATERI AL AND | NFORVA-

TI ON.

THE PROSECUTOR SHALL MAKE A DI LI GENT, GOCD FAI TH EFFORT TO ASCERTAI N
THE EXI STENCE OF MATERI AL OR | NFORVATI ON DI SCOVERABLE UNDER SECTI ONS
245.20 OR 245.30 OF TH' S ARTI CLE AND TO CAUSE SUCH MATERI AL OR | NFORVA-
TI ON TO BE MADE AVAI LABLE FOR DI SCOVERY WHERE | T EXI STS BUT IS NOT W TH-
I N THE PROSECUTOR S POSSESS| ON, CUSTCODY OR CONTROL; PROVIDED THAT THE
PROSECUTOR SHALL NOT BE REQUI RED TO OBTAI N BY SUBPOENA DUCES TECUM MATE-
RIAL OR | NFORVATION VWH CH THE DEFENDANT NMAY THEREBY OBTAIN. TH S
PROVI SI ON SHALL NOT REQUI RE THE PROSECUTOR TO ASCERTAI N THE EXI STENCE OF
W TNESSES NOT KNOWN TO POLI CE OR ANOTHER LAW ENFORCEMENT AGENCY, OR THE
VWRI TTEN OR RECORDED STATEMENTS THERECF, UNDER PARAGRAPH (D) OF SECTI ON
245. 20 AND PARAGRAPH (C) OF SECTI ON 245.30 OF THI S ARTI CLE.

S 245. 65 CERTI FI CATES OF COVPLI ANCE.

1. BY THE PROSECUTI ON. WHEN THE PROSECUTI ON HAS PROVI DED THE DI SCOVERY
REQUI RED BY SECTI ONS 245. 20 AND 245.30 OF THI S ARTI CLE, EXCEPT FOR ANY
I TEMS OR | NFORVATION THAT ARE THE SUBJECT OF AN ORDER PURSUANT TO
SECTI ON 245.10 OF THI S ARTICLE, |IT SHALL SERVE UPON THE DEFENDANT AND
FILE WTH THE COURT A CERTIFI CATE OF COVMPLI ANCE. THE CERTI FI CATE SHALL
STATE THAT, AFTER EXERCI SING DUE DI LI GENCE AND MAKING REASONABLE
I NQUI RIES TO ASCERTAI N THE EXI STENCE OF MATERI AL AND | NFORIVATI ON SUBJECT
TO DI SCOVERY, THE PROSECUTOR HAS DI SCLOSED AND MADE AVAI LABLE ALL KNOWN
MATERI AL AND | NFORVATI ON SUBJECT TO DI SCOVERY. | T SHALL ALSO | DENTIFY
THE |ITEMS PROVIDED. [|F ADDITI ONAL DI SCOVERY | S SUBSEQUENTLY PROVI DED
PRIOR TO TRI AL PURSUANT TO SECTION 245.75 OF THI S ARTICLE, A SUPPLE-
MENTAL CERTI FI CATE SHALL BE SERVED UPON THE DEFENDANT AND FI LED W TH THE
COURT | DENTI FYI NG THE ADDI TI ONAL MATERI AL AND | NFORMATI ON PROVI DED. NO
ADVERSE CONSEQUENCE TO THE PROSECUTI ON OR THE PROSECUTOR SHALL RESULT
FROM THE FILING OF A CERTIFI CATE OF COVPLI ANCE I N GOOD FAI TH, BUT THE
COURT MAY GRANT A REMEDY FOR A DI SCOVERY VIOLATION AS PROVIDED |IN
SECTI ON 245.85 OF TH S ARTI CLE.

2. BY THE DEFENDANT. WHEN THE DEFENDANT HAS PROVI DED ALL DI SCOVERY
REQUI RED BY SECTI ON 245.40 OF THI S ARTI CLE, EXCEPT FOR ANY ITEM5 OR
I NFORVATI ON  THAT ARE THE SUBJECT OF AN ORDER PURSUANT TO SECTI ON 245. 10
OF TH S ARTI CLE, COUNSEL FOR THE DEFENDANT SHALL SERVE UPON THE PROSE-
CUTION AND FILE WTH THE COURT A CERTI FI CATE OF COWPLI ANCE. THE CERTI F-
| CATE SHALL STATE THAT, AFTER EXERCISING DUE DI LIGENCE AND MAKI NG
REASONABLE | NQUI RIES TO ASCERTAI N THE EXI STENCE OF MATERI AL AND | NFORIVA-
TION SUBJECT TO DI SCOVERY, COUNSEL FOR THE DEFENDANT HAS DI SCLOSED AND
MADE AVAI LABLE ALL KNOAN MATERI AL AND | NFORMATI ON SUBJECT TO DI SCOVERY.
IT SHALL ALSO |DENTIFY THE | TEMS PROVI DED. | F ADDI TI ONAL DI SCOVERY | S
SUBSEQUENTLY PROVI DED PRI OR TO TRI AL PURSUANT TO SECTI ON 245.75 OF TH' S
ARTI CLE, A SUPPLEMENTAL CERTI FI CATE SHALL BE SERVED UPON THE PROSECUTI ON
AND FILED WTH THE COURT | DENTI FYI NG THE ADDI TI ONAL MATERI AL AND | NFOR-
MATI ON PROVI DED. NO ADVERSE CONSEQUENCE TO THE DEFENDANT OR COUNSEL FOR
THE DEFENDANT SHALL RESULT FROM THE FI LI NG OF A CERTI FI CATE OF COWPLI -
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ANCE I N GOOD FAI'TH, BUT THE COURT MAY GRANT A REMEDY FOR A Dl SCOVERY
VI OLATI ON AS PROVI DED | N SECTI ON 245.85 OF TH S ARTI CLE.
S 245. 70 COURT ORDERED PROCEDURES TO FACI LI TATE COVPLI ANCE.

TO FACI LI TATE COWPLI ANCE WTH TH S ARTI CLE, AND TO REDUCE OR STREAM
LI NE LI TI GATION OF ANY DI SPUTES ABOQUT DI SCOVERY, THE COURT IN ITS
DI SCRETI ON MAY | SSUE AN ORDER:

1. REQU RING THAT THE PROSECUTOR AND COUNSEL FOR THE DEFENDANT DI LI -
GENTLY CONFER TO ATTEMPT TO REACH AN ACCOWODATION AS TO ANY DI SPUTE
CONCERNI NG DI SCOVERY PRI OR TO SEEKI NG A RULI NG FROM THE COURT;

2. REQURING A D SCOVERY COWPLI ANCE CONFERENCE AT A SPECI FI ED TI ME
PRIOR TO TRI AL BETWEEN THE PROSECUTOR, COUNSEL FOR ALL DEFENDANTS, AND
THE COURT OR | TS STAFF,

3. REQURING THE PROSECUTION TO FILE AN ADDI Tl ONAL CERTI FI CATE OF
COVPLI ANCE THAT STATES THAT THE PROSECUTOR AND/ OR AN APPROPRI ATE NAMED
AGENT HAS MADE REASONABLE |INQU RIES OF ALL POLI CE OFFI CERS AND OTHER
PERSONS WHO HAVE PARTI Cl PATED | N | NVESTI GATI NG OR EVALUATI NG THE CASE
ABOQUT THE EXISTENCE OF ANY FAVORABLE EVI DENCE OR | NFORVATI ON W THI N
PARAGRAPH (D) OF SUBDI VI SION TWDO OF SECTION 245.30 OF TH'S ARTICLE,
I NCLUDI NG SUCH EVI DENCE OR | NFORVATI ON THAT WAS NOT REDUCED TO WRI Tl NG
OR OTHERW SE MEMORI ALI ZED OR PRESERVED AS EVI DENCE,  AND HAS DI SCLOSED
ANY SUCH | NFORVATI ON TO THE DEFENDANT; AND/ OR

4. REQUI RING OTHER MEASURES OR PROCEEDI NGS DESI GNED TO CARRY | NTO
EFFECT THE GOALS OF TH S ARTI CLE.

S 245.75 CONTI NUI NG DUTY TO DI SCLCSE.

| F El THER THE PROSECUTI ON OR THE DEFENDANT SUBSEQUENTLY LEARNS OF
ADDI TI ONAL MATERI AL OR | NFORVATI ON WHI CH I T WOULD HAVE BEEN UNDER A DUTY
TO DI SCLCSE PURSUANT TO ANY PROVI SI ONS OF THI S ARTI CLE AT THE TIME OF A
PREVI QUS DI SCOVERY OBLI GATI ON OR DI SCOVERY ORDER, | T SHALL EXPEDI TI QUSLY
NOTI FY THE OTHER PARTY AND DI SCLOSE THE ADDI TI ONAL MATERI AL OR | NFORWA-
TION AS REQURED FOR INTIAL DI SCOVERY UNDER THI S ARTICLE. TH'S
PROVI SI ON ALSO REQUI RES EXPEDI TI QUS DI SCLOSURE BY THE PROSECUTION OF
MATERI AL OR | NFORVATI ON THAT BECAME RELEVANT TO THE CASE OR DI SCOVERABLE
BASED UPON RECI PROCAL DI SCOVERY RECEI VED FROM THE DEFENDANT PURSUANT TO
SECTI ON 245.40 OF TH S ARTI CLE.

S 245. 80 WORK PRODUCT.

TH S ARTI CLE DOES NOT AUTHORI ZE DI SCOVERY BY A PARTY OF THOSE PORTI ONS
OF RECORDS, REPCRTS, CORRESPONDENCE, MEMORANDA, OR | NTERNAL DOCUMENTS OF
THE ADVERSE PARTY VWH CH ARE ONLY THE LEGAL RESEARCH, OPI NI ONS, THEORI ES
OR CONCLUSIONS OF THE ADVERSE PARTY OR I TS ATTORNEY OR THE ATTORNEY' S
AGENTS, OR OF STATEMENTS OF A DEFENDANT, WRI TTEN OR RECORDED OR SUMVA-
RIZED | N ANY VWRI TI NG OR RECORDI NG MADE TO THE ATTORNEY FOR THE DEFEND-
ANT OR THE ATTORNEY' S AGENTS.

S 245.85 AVAI LABI LI TY OF REMEDI ES FOR VI OLATI ONS.

1. NEED FOR REMEDY. (A) WHEN MATERI AL OR | NFORVATION IS DI SCOVERABLE
UNDER THI' S ARTI CLE BUT | S DI SCLOSED BELATEDLY, THE COURT SHALL | MPOSE AN
APPROPRI ATE REMEDY | F THE PARTY ENTI TLED TO DI SCLOSURE SHOWS THAT | T WAS
SIGNI FI CANTLY  PREJUDI CED. | F THE UNTI MELY DI SCLOSURE OCCURRED BECAUSE
THE PARTY RESPONSI BLE FAI LED TO MAKE REASONABLY DI LI GENT EFFORTS TO
COWLY WTH TH S ARTI CLE, THE COURT HAS DI SCRETI ON TO | MPCSE AN APPRO-
PRI ATE REMEDY | F THE PARTY ENTI TLED TO DI SCLOSURE SHOAS SOVE PREJUDI CE.
REGARDLESS OF A SHOW NG OF PREJUDI CE THE PARTY ENTI TLED TO DI SCLOSURE
SHALL BE G VEN REASONABLE TI ME TO PREPARE AND RESPOND TO THE NEW MATERI -
AL.

(B) WHEN MATERI AL OR | NFORVATI ON | S DI SCOVERABLE UNDER THI'S ARTICLE
BUT CANNOT BE DI SCLOSED BECAUSE | T HAS BEEN LOST OR DESTROYED, THE COURT
SHALL | MPOSE AN APPROPRI ATE REMEDY | F THE PARTY ENTI TLED TO DI SCLOSURE
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SHOWNS THAT THE LOST OR DESTROYED MATERI AL MAY HAVE CONTAI NED SOVE | NFOR-
MATI ON RELEVANT TO A CONTESTED | SSUE. THE APPROPRI ATE REMEDY |S THAT
VHICH |S PROPORTIONATE TO THE POTENTIAL WAYS |IN WH CH THE LOST OR
DESTROYED MATERI AL REASONABLY COULD HAVE BEEN HELPFUL TO THE PARTY ENTI -
TLED TO DI SCLOSURE.

2. AVAI LABLE REMEDI ES. FOR FAI LURE TO COVPLY W TH ANY DI SCOVERY ORDER
| MPOSED OR | SSUED PURSUANT TO THI S ARTI CLE, THE COURT MAY MAKE A FURTHER
ORDER FOR DI SCOVERY, GRANT A CONTINUANCE, ORDER THAT A HEARING BE
REOPENED, ORDER THAT A W TNESS BE CALLED OR RECALLED, | NSTRUCT THE JURY
THAT I T MAY DRAW AN ADVERSE | NFERENCE REGARDI NG THE NONCOWVPLI ANCE
PRECLUDE OR STRIKE A WTNESS S TESTI MONY OR A PORTION OF A WTNESS' S
TESTI MONY, ADM T OR EXCLUDE EVIDENCE, ORDER A M STRIAL, ORDER THE
DI SM SSAL OF ALL OR SOVE OF THE CHARGES, OR MAKE SUCH OTHER ORDER AS I T
DEEMS JUST UNDER THE Cl RCUMSTANCES; EXCEPT THAT ANY SANCTI ON AGAI NST THE
DEFENDANT SHALL COVPORT W TH THE DEFENDANT' S CONSTI TUTIONAL RIGHT TO
PRESENT A DEFENSE, AND PRECLUDI NG A DEFENSE W TNESS FROM TESTI FYI NG
SHALL BE PERM SSI BLE ONLY UPON A FI NDI NG THAT THE DEFENDANT' S FAI LURE TO
COWLY W TH THE DI SCOVERY OBLI GATI ON OR ORDER WAS W LLFUL AND MOTI VATED
BY A DESI RE TO OBTAI N A TACTI CAL ADVANTAGE.

3. CONSEQUENCES OF NONDI SCLOSURE OF STATEMENT OF TESTI FYlI NG PROSE-
CUTI ON W TNESS. THE FAI LURE OF THE PROSECUTOR OR ANY AGENT OF THE PROSE-
CUTOR TO DI SCLOSE ANY WRI TTEN OR RECORDED STATEMENT MADE BY A PROSE-
CUTION WTNESS WH CH RELATES TO THE SUBJECT MATTER OF THE W TNESS' S
TESTI MONY SHALL NOT CONSTI TUTE GROUNDS FOR ANY COURT TO ORDER A NEW
PRE-TRIAL HEARING OR SET ASIDE A CONVICTION, OR REVERSE, MODI FY OR
VACATE A JUDGVENT OF CONVICTION, IN THE ABSENCE OF A SHOWNG BY THE
DEFENDANT THAT THERE | S A REASONABLE POSSI BI LI TY THAT THE NON- DI SCLOSURE
MATERI ALLY CONTRIBUTED TO THE RESULT OF THE TRI AL OR OTHER PROCEEDI NG
PROVI DED, HOWEVER, THAT NOTHING IN THI S SECTI ON SHALL AFFECT OR LIMT
ANY RIGHT THE DEFENDANT MAY HAVE TO A REOPENED PRE- TRI AL HEARI NG WHEN
SUCH STATEMENTS WERE DI SCLOSED BEFORE THE CLOSE OF EVI DENCE AT TRIAL.

S 245.90 ADM SSI BI LI TY OF DI SCOVERY.

THE FACT THAT A PARTY HAS | NDI CATED DURI NG THE DI SCOVERY PROCESS AN
| NTENTI ON  TO OFFER SPECI FI ED EVI DENCE OR TO CALL A SPECI FIED WTNESS | S
NOT ADM SSI BLE | N EVI DENCE OR GROUNDS FOR ADVERSE COMMENT AT A HEARI NG
OR A TRI AL.

S 3. Subdivision 1 of section 255.20 of the crimnal procedure |aw, as
anended by chapter 369 of the laws of 1982, is anmended to read as
fol | ows:

1. Except as otherw se expressly provided by | aw, whether the defend-
ant is represented by counsel or elects to proceed pro se, all pre-tria
notions shall be served or filed within forty-five days after arraign-
ment and before comencenment of trial, or within such additional tinme as
the court may fix upon application of the defendant made prior to entry
of judgnment. In an action in which EITHER (A) MATERIAL OR | NFORMATI ON
HAS BEEN DI SCLOSED PURSUANT TO PARAGRAPHS (C) OR (H) OF SUBDI VI SI ON TWD
OF SECTI ON 245. 20, (B) an eavesdropping warrant and application have
been furnished pursuant to section 700.70 or (C) a notice of intention
to introduce evidence has been served pursuant to section 710.30, such

period shall be extended until forty-five days after the | ast date of
such service. |If the defendant is not represented by counsel and has
requested an adjournment to obtain counsel or to have counsel assigned,
such forty-five day period shall comence on the date counsel initially

appears on defendant's behal f.
S 4. Subdivision 8 of section 450.20 of the crimnal procedure lawis
amended to read as foll ows:
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8. An order suppressing evidence, entered before trial pursuant to
section 710.20, OR AN ORDER PRECLUDI NG EVI DENCE, ENTERED BEFORE TRI AL
PURSUANT TO SECTI ON 710. 30; provided that the people file a statenment in
the appellate court pursuant to section 450.50.

S 5. Section 450.50 of the crimnal procedure law is anended to read
as foll ows:

S 450. 50 Appeal by people from order suppressing OR PRECLUDI NG evi dence;
filing of statenent in appellate court.

1. In taking an appeal, pursuant to subdivision eight of section
450.20, to an internedi ate appellate court froman order of a crimna
court suppressing OR PRECLUDI NG evi dence, the people nust file, in addi-
tion to a notice of appeal or, as the case may be, an affidavit of
errors, a statenment asserting that the deprivation of the use of the
evi dence ordered suppressed OR PRECLUDED has rendered the sum of the
proof available to the people with respect to a crimnal charge which
has been filed in the court either (a) insufficient as a matter of | aw,
or (b) so weak inits entirety that any reasonabl e possibility of prose-
cuting such charge to a conviction has been effectively destroyed.

2. The taking of an appeal by the people, pursuant to subdivision
ei ght of section 450.20, from an order suppressing OR PRECLUDI NG
evi dence constitutes a bar to the prosecution of the accusatory instru-
ment invol ving the evidence ordered suppressed OR PRECLUDED, unless and
until such suppression OR PRECLUSI ON order is reversed upon appeal and
vacat ed.

S 6. Subdivision 3 of section 610.20 of the crimnal procedure law is
amended and a new subdivision 4 is added to read as foll ows:

3. An attorney for a defendant in a crimnal action or proceeding, as
an officer of a crimnal court, may issue a subpoena of such court,
subscri bed by hinself, for the attendance in such court of any wtness
whom t he defendant is entitled to call in such action or proceeding. An
attorney for a defendant nay not issue a subpoena duces tecum of the
court directed to any departnment, bureau or agency of the state or of a
political subdivision thereof, or to any officer or representative ther-
eof, UNLESS THE SUBPCENA | S | NDORSED BY THE COURT AND PROVI DES AT LEAST
THREE DAYS FOR THE PRODUCTI ON OF THE REQUESTED MATERI ALS. | N THE CASE OF
AN EMERGENCY, THE COURT MAY BY ORDER DI SPENSE WTH THE THREE- DAY
PRODUCTI ON PERI OD. [ Such a subpoena duces tecum may be issued in behalf
of a defendant upon order of a court pursuant to the rules applicable to
civil cases as provided in section twenty-three hundred seven of the
civil practice law and rul es.]

4. THE SHOW NG REQUI RED TO SUSTAI N ANY SUBPOENA UNDER THI'S SECTION IS
THAT THE TESTI MONY OR EVI DENCE SOUGHT | S REASONABLY LI KELY TO BE RELE-
VANT AND MATERI AL TO THE PROCEEDI NGS, AND THE SUBPOENA IS NOT OVERBROAD
OR UNREASONABLY BURDENSOVE.

S 7. Section 710.30 of the <crimnal procedure |aw, as separately
anended by chapters 8 and 194 of the laws of 1976, is anmended to read as
fol | ows:

S 710.30 Motion to suppress evidence; notice to defendant of intention
to offer evidence.

1. Whenever the people intend to offer at a trial (a) evidence of a
statenment nade by a defendant to a public servant, which statenment if
involuntarily mnade would render the evidence t her eof suppressi bl e upon
notion pursuant to subdivision three of section 710.20, or (b) testinony
regardi ng an observation of the defendant either at the tine or place of
t he conm ssion of the offense or upon sonme other occasion relevant to
the case, to be given by a witness who has previously identified himas
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such, OR (C) TANG BLE OBJECTS OBTAI NED FROM THE DEFENDANT OR A PLACE OR
ENTITY IN WH CH A COURT MAY RULE THAT THE DEFENDANT HAD STANDI NG, t hey
nmust serve upon the defendant a notice of such intention, specifying the
evi dence intended to be offered. WHERE NOTI CE | S G VEN UNDER SUBDI VI SI ON
TWO OF THI S SECTI ON, SUCH NOTI CE SHALL SPECI FY ALL | DENTI FI CATI ON PROCE-
DURES IN WH CH THE W TNESS PARTI Cl PATED, | NCLUDI NG PHOTOGRAPHI C PROCE-
DURES, REGARDLESS OF WHETHER THE PARTI CULAR PROCEDURE W LL BE OFFERED AT
TRI AL.

2. Such notice nust be served within fifteen days after arraignnent
and before trial, and upon such service the defendant nust be accorded
reasonabl e opportunity to nove before trial, pursuant to subdivision one
of section 710.40, to suppress the specified evidence. [For good cause
shown, however] WHERE THE PEOPLE ESTABLISH THAT THEY ACTED W TH DUE
DI LI GENCE, the court may permt the people to serve such notice, there-
after and in such case it nust accord the defendant reasonabl e opportu-
nity thereafter to make a suppression notion.

3. In the absence of service of notice upon a defendant as prescribed
in this section, no evidence of a kind specified in subdivision one my
be received against himupon trial unless he has, despite the |ack of
such notice, noved to suppress such evidence and such notion has been
denied and the evidence thereby rendered adnissible as prescribed in
subdi vi sion two of section 710. 70.

4. ON AN APPEAL FROM A JUDGVENT OF CONVI CTI ON, A DEFENDANT WHO MOVED
TO SUPPRESS EVI DENCE AFTER HAVI NG UNSUCCESSFULLY SOUGHT PRECLUSI ON OF
SUCH EVI DENCE UNDER THIS SECTION MAY CHALLENGE BOTH THE DEN AL OF
PRECLUSI ON AND THE DENI AL OF SUPPRESSI ON.

S 8. Section 215.11 of the penal |aw, as added by chapter 664 of the
| aws of 1982, is anended to read as foll ows:

S 215.11 Tanpering with a witness in the third degree.

A person is guilty of tanpering with a witness in the third degree
when, knowing that a person is about to be called as a witness in a
crim nal proceeding:

1. He wongfully conpels or attenpts to conpel such person to absent
hinsel f from or otherwise to avoid or seek to avoid appearing or testi-

fying at such proceeding by neans of instilling in hima fear that the
actor will cause physical injury to such person or another person; or

2. He wongfully conpels or attenpts to conpel such person to swear
falsely by neans of instilling in hima fear that the actor will cause

physical injury to such person or another person.

Tanpering with a witness in the third degree is a class [E] D fel ony.

S 9. Section 215.12 of the penal |aw, as added by chapter 664 of the
| aws of 1982, is anended to read as foll ows:

S 215.12 Tanpering with a witness in the second degree.

A person is qguilty of tanpering with a witness in the second degree
when he:

1. Intentionally causes physical injury to a person for the purpose of
obstructing, delaying, preventing or inpeding the giving of testinony in
a crimnal proceeding by such person or another person or for the
pur pose of conpelling such person or another person to swear falsely; or

. He intentionally causes physical injury to a person on account of
such person or another person having testified in a crimnal proceeding.

Tanpering with a witness in the second degree is a class [D] C fel ony.

S 10. Section 215.15 of the penal |aw, as added by chapter 667 of the
| aws of 1985, is anended to read as foll ows:

S 215.15 Intimdating a victimor witness in the third degree.
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A person is quilty of intimdating a victimor witness in the third
degree when, knowi ng that anot her person possesses information relating
to a crimnal transaction and other than in the course of that crimna
transaction or i mediate flight therefrom he:

1. Wongfully conpels or attenpts to conpel such other person to
refrain fromcomuni cating such information to any court, grand jury,

prosecutor, police officer or peace officer by nmeans of instilling in
hima fear that the actor will cause physical injury to such other
person or another person; or

2. Intentionally danmages the property of such other person or another

person for the purpose of conpelling such other person or another person
to refrain fromcomunicating, or on account of such other person or
anot her person having conmuni cated, information relating to that crim -
nal transaction to any court, grand jury, prosecutor, police officer or
peace of ficer

Intimdating a victimor witness in the third degree is a class [E] D
f el ony.

S 11. Section 215.16 of the penal |aw, as added by chapter 667 of the
| aws of 1985, is anended to read as foll ows:

S 215.16 Intimdating a victimor witness in the second degree.

A person is guilty of intimdating a victimor witness in the second
degree when, other than in the course of that <crimnal transaction or
i mredi ate flight therefrom he:

1. Intentionally causes physical injury to another person for the
pur pose of obstructing, delaying, preventing or inpeding the communi-
cation by such other person or another person of information relating to
a crimnal transaction to any court, grand jury, prosecutor, police
of ficer or peace officer or for the purpose of conpelling such other
person or another person to swear falsely; or

2. Intentionally causes physical injury to another person on account
of such other person or another person having conmunicated information
relating to a crimnal transaction to any court, grand jury, prosecutor,
police officer or peace officer; or

3. Recklessly causes physical injury to another person by inten-
tionally damagi ng the property of such other person or another person,
for the purpose of obstructing, delaying, preventing or inpeding such
ot her person or another person from conmuni cating, or on account of such
ot her person or another person having conmuni cated, information relating
to a crimnal transaction to any court, grand jury, prosecutor, police
of ficer or peace officer.

Intimdating a victimor witness in the second degree is a class [D C
f el ony.

S 12. This act shall take effect inmediately.



