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STATE OF NEW YORK

5996
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
March 9, 2015

Introduced by M of A LENTCOL -- read once and referred to the Commttee
on Codes

AN ACT to amend the crimnal procedure |law and the penal law, in
relation to crimnal discovery; and to repeal certain provisions of
the crimnal procedure law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 240 of the crimnal procedure |aw is REPEALED.

S 2. The crimnal procedure law is anended by adding a new article 245
to read as foll ows:

ARTI CLE 245 - DI SCOVERY

SECTI ON 245. 10 AVAI LABI LI TY OF PROTECTI VE ORDERS.
245. 20 PHASE ONE DI SCOVERY OBLI GATI ON OF PROSECUTI ON.
245. 30 PHASE TWO DI SCOVERY OBLI GATI ON OF PROSECUTI ON.
245. 40 RECI PROCAL DI SCOVERY OBLI GATI ON OF THE DEFENDANT.
245. 45 DI SCLOSURE OF PRI OR M SCONDUCT OR CRI M NAL ACTS.
245. 50 NON- TESTI MONI AL EVI DENCE FROM THE DEFENDANT.
245. 55 COURT ORDERS FOR PRESERVATI ON, ACCESS OR DI SCOVERY.
245. 60 MATERI AL HELD BY OTHER GOVERNMENTAL PERSONNEL.
245. 65 CERTI FI CATES OF COWVPLI ANCE.
245. 70 COURT ORDERED PROCEDURES TO FACI LI TATE COVPLI ANCE.
245.75 FLOW OF | NFORMATI ON W TH PQOLI CE.
245. 80 CONTI NUI NG DUTY TO DI SCLCSE.
245. 85 WORK PRODUCT.
245.90 AVAI LABI LI TY OF REMEDI ES FOR VI OLATI ONS.
245.95 ADM SSI BI LI TY OF DI SCOVERY.

S 245.10 AVAI LABI LI TY OF PROTECTI VE ORDERS.

1. ANY DI SCOVERY SUBJECT TO PROTECTI VE ORDER. UPON A SHON NG OF GOOD
CAUSE, THE COURT MAY AT ANY TI ME ORDER THAT DI SCOVERY OR | NSPECTI ON OF
ANY KIND OF MATERIAL OR |INFORMATION UNDER THI'S ARTICLE BE DEN ED,
RESTRI CTED, CONDI TIONED OR DEFERRED, OR MAKE SUCH OTHER ORDER AS | S

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD01113-01-5
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APPROPRI ATE. THE COURT MAY | MPOSE AS A CONDI TION ON DI SCOVERY TO A
DEFENDANT THAT THE MATERI AL OR | NFORVATI ON TO BE DI SCOVERED BE AVAI LABLE
ONLY TO COUNSEL FOR THE DEFENDANT. THE COURT MAY PERM T A PARTY SEEKI NG
OR OPPOSING A PROTECTI VE ORDER UNDER THI' S SECTI QN, OR ANOTHER AFFECTED
PERSQON, TO SUBM T PAPERS COR TESTI FY EX PARTE OR I N CAMERA. ANY  SUCH
PAPERS AND A TRANSCRI PT OF SUCH TESTI MONY SHALL BE SEALED AND SHALL
CONSTI TUTE A PART OF THE RECORD ON APPEAL. THI S SECTI ON DCES NOT ALTER
THE ALLOCATION OF THE BURDEN OF PROOF W TH REGARD TO MATTERS AT | SSUE,
I NCLUDI NG PRI VI LEGE.

2. MAD FI CATION OF TI ME PERI ODS FOR DI SCOVERY. UPON MOTI ON OF A PARTY
IN AN | NDI VI DUAL CASE, THE COURT MAY ALTER THE Tl ME PERI ODS FOR DI SCOV-
ERY | MPOSED BY THI S ARTI CLE UPON A SHOW NG OF GOOD CAUSE.

3. SHOW NG OF GOOD CAUSE. GOOD CAUSE UNDER THI'S SECTI ON  MAY | NCLUDE
CONSTI TUTI ONAL LI M TATI ONS; DANGER TO THE INTEGRITY OF PHYSI CAL
EVI DENCE; A SUBSTANTI AL RI SK OF PHYSI CAL HARM | NTI M DATI QN, ECONOM C
REPRI SAL, BRI BERY OR UNJUSTIFIED ANNOYANCE OR EMBARRASSMENT TO ANY
PERSON;, A SUBSTANTI AL RI SK OF AN ADVERSE EFFECT UPON THE LEGQ TI MATE
NEEDS OF LAW ENFORCEMENT, | NCLUDI NG THE PROTECTI ON OF THE CONFI DENTI ALI -
TY OF | NFORVANTS; DANGER TO ANY PERSON STEMM NG FROM FACTORS SUCH AS A
DEFENDANT' S GANG AFFILIATION, PRIOR H STORY OF I NTERFERING W TH
W TNESSES, OR THREATS OR | NTI M DATI NG ACTI ONS DI RECTED AT POTENTI AL
W TNESSES; OR OTHER SI M LAR FACTORS THAT OUTWEI GH THE USEFULNESS OF THE
DI SCOVERY.

S 245. 20 PHASE ONE DI SCOVERY OBLI GATI ON OF PROSECUTI ON.

1. TIMNG OF PHASE ONE DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON
SHALL PERFORM I TS PHASE ONE DI SCOVERY OBLI GATIONS UNDER THI'S SECTI ON
WTH N FI FTEEN CALENDAR DAYS AFTER THE DEFENDANT' S ARRAI GNMENT ON AN
I NDI CTMENT, SUPERI OR COURT | NFORMATI ON, PROSECUTOR S | NFORVATI ON, | NFOR-
MATI ON, OR SI MPLI FI ED | NFORVATI ON.  PORTI ONS OF MATERI ALS CLAIMED TO BE
NON- DI SCOVERABLE MAY BE W THHELD PENDI NG A DETERM NATI ON AND RULI NG OF
THE COURT UNDER SECTI ON 245.10 OF TH S ARTI CLE; BUT THE DEFENDANT SHALL
BE NOTIFIED I N WR TI NG THAT | NFORVATI ON HAS NOT BEEN DI SCLOSED UNDER A
PARTI CULAR SUBDI VI SI ON, AND THE DI SCOVERABLE PORTI ONS OF SUCH MATERI ALS
SHALL BE DI SCLOSED | F PRACTI CABLE. VWHEN THE DI SCOVERABLE MATERI ALS ARE
EXCEPTI ONALLY VOLUM NOUS, THE TIME PERIGD IN THI'S SUBDI VI SI ON MAY BE
STAYED BY AN ADDI TIONAL FORTY-FIVE CALENDAR DAYS W THOUT NEED FOR A
MOTI ON PURSUANT TO SUBDI VI SI ON TWD OF SECTI ON 245. 10 OF TH S ARTI CLE.

2. PHASE ONE DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON SHALL
DI SCLOSE TO THE DEFENDANT AS PART OF PHASE ONE DI SCOVERY, AND PERM T THE
DEFENDANT TO DI SCOVER, | NSPECT, COPY OR PHOTOGRAPH, EACH OF THE FOLLOW
I NG | TEM5 AND | NFORVATI ON WHEN | T RELATES TO THE SUBJECT MATTER OF THE
CASE:

(A) ALL ELECTRONI CALLY STORED PCLI CE REPORTS AND LAW ENFORCEMENT ACEN-
CY REPORTS THAT ARE | N THE POSSESSI ON, CUSTODY OR CONTROL OF THE PROSE-
CUTI ON, OR PERSONS UNDER THE PROSECUTI ON' S DI RECTI ON AND CONTROL.

(B) ALL WRI TTEN OR RECORDED STATEMENTS, AND THE SUBSTANCE OF ALL ORAL
STATEMENTS, MADE BY THE DEFENDANT OR A CO- DEFENDANT TO A PUBLI C SERVANT
ENGAGED | N LAW ENFORCEMENT ACTIVITY OR TO A PERSON THEN ACTI NG UNDER HI S
OR HER DI RECTI ON OR I N COOPERATION WTH HM OR HER, OIHER THAN STATE-
MENTS MADE I N THE COURSE OF THE CRI M NAL TRANSACTI ON.

(©) A LIST OF ALL TANG BLE OBJECTS OBTAINED FROM OR ALLECEDLY
PCSSESSED BY, THE DEFENDANT OR A CO- DEFENDANT. THE LI ST SHALL | NCLUDE A
DESI GNATION  BY THE PROSECUTOR AS TO WH CH OBJECTS WERE PHYSI CALLY OR
CONSTRUCTI VELY POSSESSED BY THE DEFENDANT AND WERE RECOVERED DURING A
SEARCH OR SEIZURE BY A PUBLIC SERVANT OR AN AGENT THERECF, AND WH CH
TANG BLE OBJECTS WERE RECOVERED BY A PUBLI C SERVANT OR AN AGENT THEREOF
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AFTER ALLEGEDLY BEING ABANDONED BY THE DEFENDANT. | F THE PROSECUTI ON
| NTENDS TO PROVE THE DEFENDANT' S POSSESSI ON OF ANY TANG BLE OBJECTS BY
MEANS OF A STATUTORY PRESUMPTI ON OF POSSESSI ON, | T SHALL DESI GNATE THAT
INTENTION AS TO EACH SUCH OBJECT. | F REASONABLY PRACTI CABLE, | T SHALL
ALSO DESI GNATE THE LOCATI ON FROM WHI CH EACH TANG BLE OBJECT WAS RECOV-
ERED.

(D) THE NAVMVES OF, AND ADDRESSES OR ADEQUATE ALTERNATI VE CONTACT | NFOR-
MATION FOR, ALL PERSONS OTHER THAN LAW ENFORCEMENT PERSONNEL WHOM THE
PROSECUTOR KNOWS TO HAVE EVI DENCE OR | NFORVATI ON RELEVANT TO ANY OFFENSE
CHARGED OR TO A POTENTI AL DEFENSE THERETO, | NCLUDI NG A DESI GNATI ON BY
THE PROSECUTOR AS TO WHI CH OF THOSE PERSONS MAY BE CALLED AS W TNESSES.
I NFORVATI ON UNDER THI S PARAGRAPH RELATI NG TO ANY PERSON MAY BE W THHELD,
AND REDACTED FROM DI SCOVERY MATERI ALS, AS PROVI DED | N SUBDI VI SI ON  THREE
OR FOUR OF THI' S SECTI ON. | NFORVATI ON UNDER THI S PARAGRAPH RELATI NG TO A
CONFI DENTI AL | NFORVANT MAY BE W THHELD, AND REDACTED FROM DI SCOVERY
MATERI ALS, W THOUT NEED FOR A MOTI ON PURSUANT TO SECTI ON 245.10 OF TH S
ARTI CLE; BUT THE DEFENDANT SHALL BE NOTI FI ED I N WRI TI NG THAT SUCH | NFOR-
MATI ON HAS NOT BEEN DI SCLOSED, UNLESS THE COURT RULES OTHERW SE FOR GOOD
CAUSE SHOM.

(E) THE NAMVE, RANK, SHI ELD NUMBER AND BUSI NESS ADDRESS OF ALL LAW
ENFORCEMENT PERSONNEL WHOM THE PROSECUTOR KNOWS TO HAVE EVI DENCE OR
| NFORVATI ON RELEVANT TO ANY OFFENSE CHARGED OR TO A POTENTI AL DEFENSE
THERETO. | NFORMATI ON UNDER THI S PARAGRAPH RELATI NG TO UNDERCOVER PERSON-
NEL MAY BE W THHELD, AND REDACTED FROM DI SCOVERY MATERI ALS, W THOUT NEED
FOR A MOTI ON PURSUANT TO SECTI ON 245. 10 OF THI S ARTI CLE; BUT THE DEFEND-
ANT SHALL BE NOTIFIED IN WRI TI NG THAT SUCH | NFORVATI ON HAS NOT BEEN
DI SCLOSED, UNLESS THE COURT RULES OTHERW SE FOR GOOD CAUSE SHOWN.

(F) WHEN WRI TTEN AND RECCRDED STATEMENTS ARE I N THE POSSESSI ON OF THE
PROSECUTI ON (NOT SOLELY IN THE POSSESSION OF POLI CE OR ANOTHER LAW
ENFORCEMENT AGENCY), ALL STATEMENTS, WRI TTEN OR RECORDED OR SUMVARI ZED
IN ANY WRI TI NG OR RECORDI NG MADE BY PERSONS VWHO HAVE EVI DENCE OR | NFOR-
MATI ON  RELEVANT TO ANY OFFENSE CHARGED OR TO A POTENTI AL DEFENSE THERE-
TO STATEMENTS SOLELY IN THE POSSESSION OF POLICE OR ANOTHER LAW
ENFORCEMENT AGENCY AT THE TI ME OF PHASE ONE DI SCOVERY ARE DI SCOVERABLE
UNDER PARAGRAPH (C) OF SUBDI VI SION TWO OF SECTION 245.30 OF THI' S ARTI -
CLE.

(G WHEN I T I'S KNOWN TO THE PROSECUTI ON (NOT SOLELY KNOWN TO POLI CE OR
ANOTHER LAW ENFORCEMENT AGENCY), ALL EVI DENCE AND | NFORVATI ON, WHETHER
OR NOT ADM SSIBLE OR RECORDED IN TANG BLE FORM THAT TENDS TO (1)
EXCULPATE THE DEFENDANT; (11) M Tl GATE THE DEFENDANT' S CULPABI LI TY AS TO
A CHARGED OFFENSE;, (I11) SUPPORT A POTENTIAL DEFENSE TO A CHARGED
OFFENSE; (1V) PROVIDE A BASIS FOR A MOTION TO SUPPRESS EVIDENCE ON
CONSTI TUTI ONAL  GROUNDS; (V) SI GNI FI CANTLY | MPUGN THE CREDI BI LI TY OF AN
| MPORTANT PROSECUTI ON W TNESS, | NFORVMANT OR EVIDENCE; OR (VI) M TIGATE
PUNI SHVENT. FAVORABLE EVI DENCE AND | NFORVATI ON KNOWN SOLELY TO POLI CE OR
ANOTHER LAW ENFORCEMENT AGENCY AT THE TI ME OF PHASE ONE DI SCOVERY | S
DI SCOVERABLE UNDER PARAGRAPH (D) OF SUBDI VI SI ON TWO OF SECTI ON 245. 30 OF
TH S ARTI CLE.

WHETHER A SEARCH WARRANT HAS BEEN EXECUTED AND ALL DOCUMENTS
RELATI NG THERETO, | NCLUDI NG BUT NOT LIM TED TO THE WARRANT, THE WARRANT
APPLI CATI ON, SUPPORTI NG AFFI DAVI TS, A POLI CE | NVENTORY OF ALL PROPERTY
SEI ZED UNDER THE WARRANT, AND A TRANSCRI PT OF ALL TESTI MONY OR OTHER
ORAL COMMUNI CATI ONS OFFERED | N SUPPORT OF THE WARRANT APPLI CATI ON.

(1) THE APPROXI MATE DATE, TIME AND PLACE OF THE OFFENSE OR OFFENSES
CHARGED AND OF THE DEFENDANT' S ARREST.
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3. PROSECUTOR S OPTION TO RESTRI CT DI SCLOSURE OF CONTACT | NFORMATI ON
BY ARRANG NG W TNESS | NTERVIEW W THI N THE PROSECUTOR S DI SCRETI ON, THE
ADDRESS, TELEPHONE NUMBER OR SI'M LAR CONTACT | NFORVATI ON FOR ANY PERSON
VHOSE NAME | S DI SCLOSED PURSUANT TO PARAGRAPH (D) OF SUBDI VI SION TWO OF
TH'S SECTI ON MAY BE W THHELD, AND REDACTED FROM OTHER DI SCOVERY NATERI -
ALS, W THOUT NEED FOR A MOTlI ON PURSUANT TO SECTI ON 245.10 OF THIS ARTI -
CLE, |IF THE PROSECUTOR MAKES THE PERSON AVAI LABLE TO COUNSEL FOR THE
DEFENDANT FOR AN I N PERSON | NTERVI EWW THI N THE TI ME PERI OD SPECI FI ED I N
SUBDI VI SION ONE OF TH'S SECTION. THI' S SUBDI VI SI ON DOES NOTI' CREATE ANY
RIGAT FOR THE DEFENDANT PERSONALLY TO ATTEND OR TO PARTI Cl PATE | N SUCH
AN | NTERVI EW

4. PROSECUTOR S OPTION TO RESTRI CT DI SCLOSURE OF CONTACT | NFORMATI ON
IN VICLENT FELONY CASES. (A) VWHERE THE DEFENDANT IS CHARGED WTH A
VI OLENT FELONY OFFENSE, W THI N THE PROSECUTOR S DI SCRETI ON THE ADDRESS,
TELEPHONE NUMBER OR SIMLAR CONTACT | NFORVATI ON FOR ANY PERSON WHOSE
NAME | S DI SCLOSED PURSUANT TO PARAGRAPH (D) OF SUBDIVISION TWO OF THI'S
SECTION MAY BE W THHELD, AND REDACTED FROM OTHER DI SCOVERY MATERI ALS,
W THOUT NEED FOR A MOTI ON PURSUANT TO SECTION 245.10 OF TH' S ARTICLE;
EXCEPT THAT A LIST OF THE ADDRESSES OR ADEQUATE ALTERNATI VE CONTACT
I NFORVATI ON FOR PERSONS WHOSE | NFORVATI ON HAS BEEN W THHELD OR REDACTED
SHALL BE SEPARATELY PROVI DED TO COUNSEL FOR THE DEFENDANT | N A DOCUMENT
CLEARLY MARKED AS CONFI DENTI AL, UNLESS A PROTECTI VE ORDER PURSUANT TO
SECTION 245.10 OF TH'S ARTICLE IS | SSUED BY THE COURT FOR GOOD CAUSE
SHOM. | N ADDI TI ON DI SCOVERY OF THI S | NFORVATI ON MAY BE CONDI TI ONED ON
THE DEFENDANT' S PERSONAL CONSENT, G VEN I N OPEN COURT I N THE PRESENCE OF
THE COURT AT ARRAI GNMENT OR AT ANOTHER TI ME, TO THE USE OF THE CONFI DEN-
TIALITY PROCEDURE SET FORTH IN TH S SUBD VI SI ON. THE COURT SHALL
SPECI FI CALLY CAUTI ON THE DEFENDANT, I N THE COLLOQUY ABOQUT USE OF THI'S
PROCEDURE, CONCERNING THE OFFENSES O TAMPERING WTH A W TNESS AND
I NTI M DATING A VICTIM OR WTNESS I N ARTI CLE TWD HUNDRED FI FTEEN OF THE
PENAL LAW NOTHI NG IN THI'S SUBDI VI SI| ON PRECLUDES THE COURT FROM | SSUl NG
A DI FFERENT PROTECTI VE ORDER PURSUANT TO SECTI ON 245.10 OF TH S ARTI CLE
FOR GOOD CAUSE SHOWN.

(B) WHEN THE CONFI DENTI ALI TY PROCEDURE SET FORTH IN THI'S SUBDI VI SI ON
'S USED, THE FOLLOW NG REQUI REMENTS APPLY:

(1) EXCEPT AS PROVI DED I N SUBPARAGRAPH (I1) OF THI S PARAGRAPH, COUNSEL
FOR THE DEFENDANT MAY NOTI' DI SCLCSE OR PERM T TO BE DI SCLOSED TO A
DEFENDANT OR TO ANYONE ELSE THE LI ST DESCRIBED IN TH'S SUBDIVISION OR
I TS CONTENTS, UNLESS SPECIFICALLY PERM TTED TO DO SO BY THE COURT FOR
GOCD CAUSE SHOMN OR UNLESS THE PROSECUTOR G VES WRITTEN CONSENT. THE
COURT MAY ALLOW A PARTY SEEKI NG OR OPPOSI NG SUCH PERM SSI ON, OR ANOTHER
AFFECTED PERSQON, TO SUBM T PAPERS OR TESTI FY EX PARTE OR | N CAMERA. ANY
SUCH PAPERS AND A TRANSCRI PT OF SUCH TESTI MONY SHALL BE SEALED AND SHALL
CONSTI TUTE A PART OF THE RECORD ON APPEAL.

(1'l') NOTW THSTANDI NG SUBPARAGRAPH (1) OF THI S PARAGRAPH, COUNSEL FOR
THE DEFENDANT MAY DI SCLOSE OR PERM T TO BE DI SCLOSED THE LI STED CONTACT
| NFORVATI ON FOR A POTENTI AL W TNESS TO PERSONS EMPLOYED BY THE ATTORNEY
OR TO PERSONS APPO NTED BY THE COURT TO ASSI ST IN THE PREPARATION OF A
DEFENDANT' S CASE | F THAT DI SCLOSURE | S REQUI RED FOR THAT PREPARATI ON.
PERSONS PROVI DED THI S | NFORVATI ON BY THE ATTORNEY SHALL BE | NFORMED BY
THE ATTORNEY THAT FURTHER DI SSEM NATI ON OF THE | NFORVATI ON, EXCEPT AS
PROVI DED BY THI' S SUBDI VI SI ON, |'S PRCHI Bl TED. WTH N THE PROSECUTOR S
DI SCRETI ON, DI SCOVERY OF THE LI STED CONTACT | NFORVATI ON MAY BE CONDI -
TI ONED ON SERVI CE OF A WRI TTEN STATEMENT BY COUNSEL FOR THE DEFENDANT OF
THE NAMES OF ANY EMPLOYEES WHO MAY BE PROVI DED | NFORVATI ON  PURSUANT TO
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TH'S SUBSECTI ON, AND DESCRI BING ANY KNOM PRI OR CONNECTI ONS BETWEEN
THOSE EMPLOYEES AND ALL DEFENDANTS | N THE CASE.

(I'1'1)y I'F THE DEFENDANT IS ACTING AS H'S OR HER OAN ATTORNEY, THE COURT
SHALL ENDEAVOR TO PROTECT THE LI STED CONTACT | NFORVATI ON FOR A POTENTI AL
W TNESS BY PROVI DI NG FOR CONTACT ONLY THROUGH PERSONS APPO NTED BY THE
COURT TO ASSI ST I N THE PREPARATI ON OF THE DEFENDANT' S CASE OR BY | MPOs-
I NG OTHER REASONABLE RESTRI CTI ONS, ABSENT A SHOW NG OF GOOD CAUSE.

S 245. 30 PHASE TWO DI SCOVERY OBLI GATI ON OF PROSECUTI ON.

1. TIMNG OF PHASE TWO DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON
SHALL PERFORM I TS PHASE TWO DI SCOVERY OBLI GATIONS UNDER TH' S SECTI ON
WTH N N NETY CALENDAR DAYS AFTER THE DEFENDANT' S ARRAI GNMENT ON AN
I NDI CTMENT, SUPERI OR COURT | NFORMATI ON, PROSECUTOR S | NFORVATI ON, | NFOR-
MATI ON, OR SI MPLI FI ED | NFORVATI ON.  PORTI ONS OF MATERI ALS CLAIMED TO BE
NON- DI SCOVERABLE MAY BE W THHELD PENDI NG A DETERM NATI ON AND RULI NG OF
THE COURT UNDER SECTI ON 245.10 OF TH S ARTI CLE; BUT THE DEFENDANT SHALL
BE NOTIFIED I N WR TI NG THAT | NFORVATI ON HAS NOT BEEN DI SCLOSED UNDER A
PARTI CULAR SUBDI VI SI ON, AND THE DI SCOVERABLE PORTI ONS OF SUCH MATERI ALS
SHALL BE DI SCLOSED | F PRACTI CABLE. VWHEN THE DI SCOVERABLE MATERI ALS ARE
EXCEPTI ONALLY VOLUM NOUS, THE TIME PERIGD IN THI'S SUBDI VI SI ON MAY BE
STAYED BY AN ADDI TI ONAL THI RTY CALENDAR DAYS W THOUT NEED FOR A MOTI ON
PURSUANT TO SUBDI VI SI ON TWO OF SECTI ON 245. 10 OF TH S ARTI CLE.

2. PHASE TWO DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON SHALL
DI SCLOSE TO THE DEFENDANT AS PART OF PHASE TWO DI SCOVERY, AND PERM T THE
DEFENDANT TO DI SCOVER, | NSPECT, COPY OR PHOTOGRAPH, EACH OF THE FOLLOW
I NG | TEM5 AND | NFORVATI ON WHEN | T RELATES TO THE SUBJECT MATTER OF THE
CASE AND IS I N THE POSSESSI ON, CUSTODY OR CONTROL OF THE PROSECUTI ON OR
PERSONS UNDER THE PROSECUTI ON' S DI RECTI ON OR CONTROL:

(A) ALL TRANSCRI PTS OF THE TESTI MONY OF A PERSON WHO HAS TESTIFI ED
BEFORE A GRAND JURY, | NCLUDI NG BUT NOT LIM TED TO THE DEFENDANT OR A
CO- DEFENDANT. | F I N THE EXERCI SE OF REASONABLE DI LI GENCE, AND DUE TO THE
LIMTED AVAI LABILITY OF TRANSCRI PTION RESOURCES, A TRANSCRI PT IS
UNAVAI LABLE FOR DI SCLOSURE W THI N THE TI ME PERI GD SPECI FI ED | N SUBDI VI -
SION ONE OF TH' S SECTI ON, THAT PERI GD MAY BE STAYED BY AN ADDI TI ONAL
FORTY- FI VE CALENDAR DAYS W THOUT NEED FOR A MOTI ON PURSUANT TO SECTI ON
245.10 OF TH' S ARTI CLE; EXCEPT THAT THE DI SCLOSURE SHALL BE MADE AS SOON
AS PRACTI CABLE AND NOT LATER THAN THI RTY CALENDAR DAYS BEFORE A SCHED-
ULED TRI AL DATE, UNLESS AN ORDER | S OBTAI NED PURSUANT TO SECTI ON 245. 10
OF TH S ARTI CLE.

(B) ALL POLI CE REPORTS AND LAW ENFORCEMENT AGENCY REPORTS, | NCLUDI NG
THOSE NOT ELECTRONI CALLY STORED. REPORTS PREVI QUSLY DI SCLOSED PURSUANT
TO PARAGRAPH (A) OF SUBDI VI SION TWDO OF SECTION 245.20 OF TH S ARTICLE
NEED NOT BE DI SCLOSED AGAI N.

(© ALL STATEMENTS, WRI TTEN OR RECORDED OR SUMMARI ZED I N ANY WRI TI NG
OR RECORDI NG MADE BY PERSONS WHO HAVE EVI DENCE OR | NFORVATI ON  RELEVANT
TO ANY OFFENSE CHARGED OR TO A POTENTI AL DEFENSE THERETO, | NCLUDI NG
THOSE THAT WERE SOLELY IN THE POSSESSION OF POLICE OR ANOTHER LAW
ENFORCEMENT AGENCY AT THE TI ME OF PHASE ONE DI SCOVERY. STATEMENTS PREVI -
OUSLY DI SCLOSED PURSUANT TO PARAGRAPH (F) OF SUBDI VI SION TWO OF SECTI ON
245.20 OF TH S ARTI CLE NEED NOT BE DI SCLOSED AGAI N.

(D) ALL EVI DENCE AND | NFORMATI ON, I NCLUDING THAT WHICH WAS SCLELY
KNOWN TO POLI CE OR OTHER LAW ENFORCEMENT AGENCI ES AT THE TI ME OF PHASE
ONE DI SCOVERY, AND WHETHER OR NOT IT |I'S ADM SSI BLE OR RECORDED | N TANG -
BLE FORM THAT TENDS TO (1) EXCULPATE THE DEFENDANT; (I1) M TIGATE THE
DEFENDANT' S CULPABI LI TY AS TO A CHARGED OFFENSE; (I111) SUPPORT A POTEN-
TI AL DEFENSE TO A CHARGED COFFENSE; (IV) PROVIDE A BASIS FOR A MOTION TO
SUPPRESS EVI DENCE ON CONSTI TUTI ONAL GROUNDS; (V) | MPUGN THE CREDI BI LI TY
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OF A PROSECUTION W TNESS, |INFORVANT OR EVIDENCE;, OR (VI) MTIGATE
PUNI SHVENT. EVIDENCE OR | NFORVATI ON  PREVI QUSLY DI SCLOSED PURSUANT TO
PARAGRAPH (G OF SUBDI VI SION TWO OF SECTI ON 245.20 OF THI S ARTI CLE NEED
NOT' BE DI SCLOSED AGAI N.

(E) A SUMVARY OF ALL PROM SES, REWARDS AND | NDUCEMENTS MADE TO PERSONS
VWHO MAY BE CALLED AS W TNESSES, AS WELL AS REQUESTS FOR CONSI DERATI ON BY
PERSONS WHO MAY BE CALLED AS W TNESSES, AND COPI ES OF ALL DOCUMENTS
RELEVANT TO A PROM SE, REWARD OR | NDUCEMENT.

(F) ALL TANG BLE PROPERTY THAT THE PROSECUTI ON | NTENDS TO | NTRCDUCE | N
| TS CASE-I N-CH EF AT TRIAL OR A PRE-TRI AL HEARI NG DI SCOVERY OF | TEMS
UNDER TH' S PARAGRAPH MAY BE CONDI TIONED ON SERVICE OF A DEMAND TO
PRODUCE MADE BY THE DEFENDANT, |F I N PHASE ONE DI SCOVERY THE PROSECUTI ON
TI MELY SERVED NOTI CE ON THE DEFENDANT THAT A DEMAND TO PRODUCE | TEMs
UNDER TH' S PARAGRAPH WOULD HAVE TO BE SERVED ON THE PROSECUTI ON W THI N
TH RTY DAYS OF THAT NOTI CE.

(G ALL TAPES OR OTHER ELECTRONIC RECORDINGS WHI CH THE PROSECUTI ON
I NTENDS TO | NTRODUCE AT TRI AL OR A PRE-TRI AL HEARI NG

(H ALL PHOTOGRAPHS AND DRAW NGS MADE OR COWPLETED BY A PUBLI C SERVANT
ENGAGED | N LAW ENFORCEMENT ACTI VI TY, OR VWH CH WERE MADE BY A PERSON WHOM
THE PROCSECUTOR [|INTENDS TO CALL AS A WTNESS AT TRIAL OR A PRE-TRI AL
HEARI NG OR VWH CH THE PROSECUTI ON | NTENDS TO | NTRODUCE AT TRIAL OR A
PRE- TRI AL HEARI NG

(1) ALL PHOTOGRAPHS, PHOTOCOPI ES AND REPRCDUCTI ONS MADE BY OR AT THE
DI RECTI ON OF LAW ENFORCEMENT PERSONNEL OF ANY PROPERTY PRIOR TO ITS
RELEASE PURSUANT TO SECTI ON 450. 10 OF THE PENAL LAW

(J) ALL REPORTS AND DOCUMENTS CONCERNI NG PHYSI CAL OR MENTAL EXAM NA-
TIONS, OR SCI ENTI FI C TESTS OR EXPERI MENTS OR COWPARI SONS, RELATING TO
THE CRIM NAL ACTI ON OR PROCEEDI NG WH CH WERE MADE BY OR AT THE REQUEST
OR DI RECTI ON OF A PUBLI C SERVANT ENGAGED | N LAW ENFORCEMENT ACTIVITY, OR
VWH CH WERE MADE BY A PERSON WHOM THE PROSECUTOR | NTENDS TO CALL AS A
WTNESS AT TRIAL OR A PRE-TRIAL HEARING OR VWH CH THE PROSECUTI ON
I NTENDS TO | NTRODUCE AT TRI AL OR A PRE-TRI AL HEARI NG

(K) EXPERT OPI NI ON EVI DENCE, | NCLUDING THE NAME, BUSINESS ADDRESS,
CURRENT CURRI CULUM VITAE, AND A LIST OF PUBLI CATI ONS OF EACH EXPERT
W TNESS WHOM THE PROSECUTOR | NTENDS TO CALL AS A WTNESS AT TRRAL OR A
PRE- TRIAL HEARING AND ALL REPORTS PREPARED BY THE EXPERT THAT PERTAI N
TO THE CASE, OR I F NO REPORT | S PREPARED, A WRI TTEN STATEMENT OF THE
FACTS AND CPINNONS TO WH CH THE EXPERT |'S EXPECTED TO TESTI FY AND A
SUMVARY OF THE GROUNDS FOR EACH OPI NI ON. TH S PARAGRAPH DCES NOT ALTER
OR | N ANY WAY AFFECT THE PROCEDURES, OBLI GATIONS OR RI GHTS SET FORTH I N
SECTI ON 250.10 OF THIS TITLE. IF I N THE EXERCI SE OF REASONABLE DI LI GENCE
TH' S | NFORVATI ON | S UNAVAI LABLE FOR DI SCLOSURE WTHIN THE TIME PERI OD
SPECIFIED IN SUBDIVISION ONE OF TH'S SECTION, THAT PERI CD SHALL BE
STAYED W THOUT NEED FOR A MOTI ON PURSUANT TO SECTION 245.10 OF TH'S
ARTI CLE; EXCEPT THAT THE DI SCLOSURE SHALL BE MADE AS SOON AS PRACTI CABLE
AND NOT' LATER THAN SI XTY CALENDAR DAYS BEFORE A SCHEDULED TRI AL DATE,
UNLESS AN ORDER |'S OBTAI NED PURSUANT TO SECTI ON 245.10 OF THI S ARTI CLE.

(L) (1) I'F COUNSEL FOR THE DEFENDANT HAS ACCESS TO A DATABASE BY VHI CH
TO OBTAIN THE COVWPLETE CRIM NAL H STORY OF ALL DEFENDANTS AND ALL
PERSONS DESI GNATED AS POTENTI AL PROSECUTI ON W TNESSES PURSUANT TO PARA-
GRAPH (D) OF SUBDI VI SION TWO OF SECTION 245.20 OF THI'S ARTICLE, THE
PROSECUTOR SHALL EITHER DI SCLCSE A LIST OF THE Bl RTH DATES AND KNOVW
ALI ASES OF THOSE PERSONS, OR PROVI DE THE DEFENDANT WTH THE CRI M NAL
H STORY | NFORMATION. (I1) I'F COUNSEL FOR THE DEFENDANT LACKS ACCESS TO A
DATABASE BY VWH CH TO OBTAIN THE COVPLETE CRI M NAL HI STORY OF ALL DEFEND-
ANTS AND ALL PERSONS DESIGNATED AS POTENTI AL PROSECUTI ON W TNESSES
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PURSUANT TO PARAGRAPH (D) OF SUBDI VI SION TWD OF SECTION 245.20 OF THI'S
ARTI CLE, THE PROSECUTOR SHALL ElI THER PROVI DE COUNSEL FOR THE DEFENDANT
W TH ACCESS TO SUCH A DATABASE AND DI SCLOSE A LIST OF THE BIRTH DATES
AND KNOWN ALIASES OF THOSE PERSONS, OR PROVI DE THE DEFENDANT W TH THE
CRI M NAL HI STORY | NFORMATI ON.

(M WHEN IT I'S KNOAWN TO THE PROSECUTI ON, THE EXI STENCE OF ANY PENDI NG
CRIM NAL ACTI ON AGAI NST ALL PERSONS DESI GNATED AS POTENTI AL PROSECUTI ON
W TNESSES PURSUANT TO PARAGRAPH (D) OF SUBDI VI SI ON TWO OF SECTI ON 245. 20
OF TH S ARTI CLE.

I N ANY PROSECUTI ON ALLEG NG A VI OLATI ON OF THE VEH CLE AND TRAFFI C
LAW WHERE THE DEFENDANT | S CHARGED BY | NDI CTMENT, SUPERI OR COURT | NFOR-
MATI ON, PROSECUTOR S | NFORMATI ON, | NFORVMATI ON, OR SI MPLI FI ED | NFORWVA-
TION, THE MOST RECENT RECORD OF | NSPECTI ON, CALI BRATI ON AND REPAI R OF
MACHI NES AND | NSTRUMENTS UTI LI ZED TO PERFORM ANY SCI ENTI FI C TESTS AND
EXPERI MENTS AND THE CERTI FI CATI ON CERTI FI CATE, | F ANY, HELD BY THE OPER-
ATOR OF THE MACH NE OR I NSTRUMENT, AND ALL OTHER DI SCLOSURES REQUI RED
UNDER THI S ARTI CLE.

(O IN ANY PROSECUTI ON ALLEG NG A VIOLATION OF SECTION 156.05 OR
156.10 OF THE PENAL LAW THE TIMg, PLACE AND MANNER SUCH VI CLATI ON
OCCURRED.

S 245. 40 RECI PROCAL DI SCOVERY OBLI GATI ON OF THE DEFENDANT.

1. TIM NG OF RECI PROCAL DI SCOVERY FOR THE PROSECUTI ON. THE DEFENDANT
SHALL PERFORM H'S OR HER RECI PROCAL DI SCOVERY OBLI GATI ONS UNDER THI S
SECTION WTH N THI RTY CALENDAR DAYS AFTER BEI NG SERVED WTH THE PROSE-
CUTION S CERTI FI CATE OF COWPLI ANCE PURSUANT TO SUBDIVISION ONE OF
SECTI ON 245.65 OF THI S ARTI CLE. PORTIONS OF MATERIALS CLAIMED TO BE
NON- DI SCOVERABLE MAY BE W THHELD PENDI NG A DETERM NATI ON AND RULI NG OF
THE COURT UNDER SECTI ON 245.10 O TH' S ARTICLE;, BUT THE PROSECUTI ON
SHALL BE NOTIFIED [IN WRI TING THAT | NFORVATI ON HAS NOT BEEN DI SCLOSED
UNDER THI S SECTI ON, AND THE DI SCOVERABLE PORTIONS OF SUCH MNATERIALS
SHALL BE DI SCLOSED | F PRACTI CABLE.

2. RECIPROCAL DI SCOVERY FOR THE PROSECUTI ON. THE DEFENDANT SHALL,
SUBJECT TO CONSTI TUTI ONAL LI M TATI ONS, DI SCLCSE TO THE PROSECUTI ON, AND
PERM T THE PROSECUTI ON TO DI SCOVER, | NSPECT, COPY OR PHOTOGRAPH, EACH OF
THE FOLLOW NG | TEM5 AND | NFORVATION WHEN | T IS WTH N THE DEFENDANT' S OR
COUNSEL FOR THE DEFENDANT' S POSSESSI ON OR CONTROL:

(A) THE NAMVES, KNOWN ALI ASES, ADDRESSES AND Bl RTH DATES OF ALL PERSONS
OTHER THAN THE DEFENDANT WHOM THE DEFENDANT | NTENDS TO CALL AS W TNESSES
AT TRIAL OR A PRE-TRIAL HEARI NG DI SCLOSURE OF THI S | NFORVATI ON FOR A
PERSON WHOM THE DEFENDANT | NTENDS TO CALL AS A WTNESS FOR THE SCLE
PURPOSE OF | MPEACHI NG A PROSECUTI ON W TNESS |'S NOT REQUI RED UNTI L AFTER
THE PROSECUTI ON W TNESS HAS TESTI FI ED.

(B) ALL STATEMENTS, WRI TTEN OR RECORDED OR SUMVARI ZED I N ANY WRI TI NG
OR RECORDING MADE BY ALL PERSONS OTHER THAN THE DEFENDANT WHOM THE
DEFENDANT | NTENDS TO CALL AS W TNESSES AT TRIAL OR A PRE-TRI AL HEARI NG
EXCEPT THAT DI SCLOSURE OF SUCH STATEMENTS MADE BY A PERSON WHOM THE
DEFENDANT | NTENDS TO CALL AS A W TNESS FOR THE SOLE PURPCSE OF | MPEACH-
ING A PROSECUTION WTNESS |'S NOT' REQUI RED UNTI L AFTER THE PROSECUTI ON
W TNESS HAS TESTI FI ED.

(© A SUMVARY OF ALL PROM SES, REWARDS AND | NDUCEMENTS MADE TO PERSONS
VWHOM THE DEFENDANT | NTENDS TO CALL AS W TNESSES AT TRIAL OR A PRE-TRI AL
HEARING AS WELL AS REQUESTS FOR CONSI DERATI ON BY SUCH PERSONS, AND
COPI ES OF ALL DOCUMENTS RELEVANT TO A PROM SE, REWARD OR | NDUCEMENT.

(D) ALL TANG BLE PROPERTY THAT THE DEFENDANT | NTENDS TO | NTRODUCE |IN
THE DEFENDANT' S CASE-I N-CH EF AT TRIAL OR A PRE-TRI AL HEARI NG
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(E) ALL TAPES OR OTHER ELECTRONIC RECCRDI NGS WHI CH THE DEFENDANT
I NTENDS TO | NTRODUCE AT TRIAL OR A PRE-TRI AL HEARI NG

(F) ALL PHOTOGRAPHS AND DRAW NGS WHI CH THE DEFENDANT | NTENDS TO | NTRO
DUCE AT TRIAL OR A PRE-TRI AL HEARI NG

(G ALL REPORTS AND DOCUMENTS CONCERNI NG PHYSI CAL OR MENTAL EXAM NA-
TIONS, OR SCI ENTI FI C TESTS OR EXPERI MENTS OR COWARI SONS, VWH CH THE
DEFENDANT | NTENDS TO | NTRODUCE AT TRIAL OR A PRE-TRI AL HEARING OR WH CH
WERE MADE BY A PERSON WHOM THE DEFENDANT | NTENDS TO CALL AS A W TNESS AT
TRIAL OR A PRE-TRI AL HEARI NG

| NTENDED EXPERT OPI NI ON EVI DENCE, | NCLUDI NG THE NAME, BUSI NESS
ADDRESS, CURRENT CURRI CULUM VI TAE, AND A LI ST OF PUBLI CATIONS OF EACH
EXPERT W TNESS WHOM THE DEFENDANT | NTENDS TO CALL AS A W TNESS AT TRI AL
OR A PRE-TRI AL HEARI NG AND ALL REPORTS PREPARED BY THE EXPERT THAT
PERTAIN TO THE CASE, OR I F NO REPORT IS PREPARED, A WRI TTEN STATEMENT OF
THE FACTS AND OPI NIONS TO WHI CH THE EXPERT | S EXPECTED TO TESTI FY AND A
SUMVARY OF THE GROUNDS FOR EACH OPI NI ON. TH' S PARAGRAPH DCES NOT ALTER
OR | N ANY WAY AFFECT THE PROCEDURES, OBLI GATIONS OR RI GHTS SET FORTH I N
SECTI ON 250.10 OF THIS TITLE. IF I N THE EXERCI SE OF REASONABLE DI LI GENCE
TH' S | NFORVATI ON | S UNAVAI LABLE FOR DI SCLOSURE WTHIN THE TIME PERI OD
SPECIFIED IN SUBDIVISION ONE OF TH'S SECTION, THAT PERI CD SHALL BE
STAYED W THOUT NEED FOR A MOTI ON PURSUANT TO SECTION 245.10 OF TH'S
ARTI CLE; EXCEPT THAT THE DI SCLOSURE SHALL BE MADE AS SOON AS PRACTI CABLE
AND NOT' LATER THAN THI RTY CALENDAR DAYS BEFORE A SCHEDULED TRI AL DATE,
UNLESS AN ORDER |'S OBTAI NED PURSUANT TO SECTI ON 245.10 OF THI S ARTI CLE.
S 245.45 DI SCLOSURE OF PRI OR M SCONDUCT OR CRI M NAL ACTS.

1. USE AT TRI AL. NOT LATER THAN FI FTEEN CALENDAR DAYS BEFORE A SCHED-
ULED TRI AL DATE, THE PROSECUTI ON SHALL DI SCLOSE TO THE DEFENDANT A LI ST
OF ALL M SCONDUCT AND CRI M NAL ACTS OF THE DEFENDANT NOT CHARGED IN THE
I NDI CTMENT, SUPERI OR COURT | NFORMATI ON, PROSECUTOR S | NFORVATI ON, | NFOR-
MATI ON, OR SI MPLI FI ED | NFORMATI ON, VWH CH THE PROSECUTI ON | NTENDS TO USE
AT TRI AL FOR PURPOSES CF:

(A) | MPEACHI NG THE CREDI BI LI TY OF THE DEFENDANT; OR

(B) AS SUBSTANTI VE PROOF OF ANY MATERI AL | SSUE I N THE CASE.

2. NOTI FI CATI ON FOR WHAT PURPOSE. I N ADDI TI ON, THE PROSECUTOR SHALL
DESI GNATE WHETHER HE OR SHE | NTENDS TO USE EACH LI STED ACT FOR | MPEACH-
MENT AND/ OR AS SUBSTANTI VE PROOF.

S 245.50 NON- TESTI MONI AL EVI DENCE FROM THE DEFENDANT.

1. AVAI LABILITY. AFTER THE FILING OF AN ACCUSATORY | NSTRUVENT, AND
SUBJECT TO CONSTI TUTI ONAL LI M TATI ONS, THE COURT MNAY, UPON MOTI ON OF THE
PROSECUTI ON  SHOW NG PROBABLE CAUSE TO BELI EVE THE DEFENDANT HAS COW T-
TED THE CRI ME, A CLEAR | NDI CATI ON THAT RELEVANT MATERI AL EVIDENCE W LL
BE FOUND, AND THAT THE METHOD USED TO SECURE IT | S SAFE AND RELI ABLE,
REQUI RE A DEFENDANT TO PROVI DE NON- TESTI MONI AL EVI DENCE, | NCLUDI NG TGO

(A) APPEAR I N A LI NEUP;

(B) SPEAK FOR | DENTI FI CATI ON BY A W TNESS OR POTENTI AL W TNESS;

(©) BE FI NGERPRI NTED,;

(D) POSE FOR PHOTOGRAPHS NOT | NVOLVI NG REENACTMENT OF AN EVENT;

(E) PERM T THE TAKI NG OF SAMPLES OF THE DEFENDANT' S BLOOD, HAIR, AND
OTHER MATERI ALS OF THE DEFENDANT' S BODY THAT | NVOLVES NO UNREASONABLE
I NTRUSI ON THEREGF;

(F) PROVI DE SPECI MENS OF THE DEFENDANT' S HANDWRI TI NG, AND

(G SUBMT TO A REASONABLE PHYSICAL OR MEDICAL |INSPECTION OF THE
DEFENDANT' S BODY.

2. LIMTATIONS. TH S SECTI ON SHALL NOT BE CONSTRUED TO ALTER OR | N ANY
WAY  AFFECT THE I SSUANCE OF A SIM LAR COURT ORDER, AS MAY BE AUTHORI ZED
BY LAW BEFORE THE FI LI NG OF AN ACCUSATORY | NSTRUMENT, CONSI STENT W TH
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SUCH RIGHTS AS THE DEFENDANT MAY DERI VE FROM THE STATE CONSTI TUTI ON OR
THE UNI TED STATES CONSTI TUTI ON. THI S SECTI ON SHALL NOT BE CONSTRUED TO
ALTER OR | N ANY WAY AFFECT THE ADM NI STRATI ON OF A CHEM CAL TEST WHERE
OTHERW SE AUTHORI ZED. AN ORDER PURSUANT TO THI S SECTI ON MAY BE DEN ED,
LI M TED OR CONDI TI ONED AS PROVI DED I'N SECTI ON 245. 10 OF TH S ARTI CLE.

S 245.55 COURT CORDERS FOR PRESERVATI ON, ACCESS OR DI SCOVERY.

1. ORDER TO PRESERVE EVI DENCE. AT ANY TIME, A PARTY MAY MWE FOR A
COURT ORDER TO ANY [|ND VI DUAL, AGENCY OR OTHER ENTITY I N POSSESSI ON,
CUSTCODY OR CONTROL OF | TEM5S WH CH RELATE TO THE SUBJECT MATTER OF THE
CASE OR ARE OTHERW SE RELEVANT, REQUI RI NG THAT SUCH | TEMS BE PRESERVED
FOR A SPECI FI ED PERI OD OF TI ME. THE COURT SHALL HEAR AND RULE UPON SUCH
MOTI ONS EXPEDI TI QUSLY. THE COURT MAY MODI FY OR VACATE SUCH AN ORDER UPON
A SHOWN NG THAT PRESERVATI ON OF PARTI CULAR EVI DENCE W LL CREATE SI GNI F-
| CANT HARDSHI P, ON CONDI TI ON THAT THE PROBATI VE VALUE OF THAT EVI DENCE
I S PRESERVED BY A SPECI FI ED ALTERNATI VE MEANS.

2. ORDER TO GRANT ACCESS TO PREM SES. AT ANY TI ME, THE DEFENDANT NAY
MOVE FOR A COURT ORDER TO ANY | NDI VI DUAL, AGENCY OR OIHER ENTITY IN
PCSSESSI ON, CUSTODY OR CONTROL OF A CRI ME SCENE OR OTHER PREM SES THAT
RELATES TO THE SUBJECT MATTER OF THE CASE OR IS OIHERW SE RELEVANT,
REQUI RING THAT COUNSEL FOR THE DEFENDANT BE GRANTED PROVPT AND REASON-
ABLE ACCESS TO | NSPECT, PHOTOGRAPH OR MEASURE THAT CRI ME SCENE OR THOSE
PREM SES, AND THAT THE CONDI TION OF THE CRI ME SCENE OR PREM SES RENAI N
UNCHANGED IN THE INTERFM THE COURT SHALL HEAR AND RULE UPON SUCH
MOTI ONS EXPEDI TI QUSLY. THE COURT NMAY MODI FY OR VACATE SUCH AN ORDER UPON
A SHOWN NG THAT GRANTI NG ACCESS TO A PARTI CULAR CRI ME SCENE OR PREM SES
W LL CREATE SI GNI FI CANT HARDSHI P, ON CONDI TI ON THAT THE PROBATI VE VALUE
OF THAT LOCATI ON | S PRESERVED BY A SPECI FI ED ALTERNATI VE MEANS.

3. DI SCRETI ONARY DI SCOVERY BY ORDER OF THE COURT. THE COURT IN I TS
DI SCRETI ON MAY, UPON A SHOW NG BY THE DEFENDANT THAT THE REQUEST IS
REASONABLE AND THAT THE DEFENDANT IS UNABLE W THOUT UNDUE HARDSHI P TO
OBTAI N THE SUBSTANTI AL EQUI VALENT BY OTHER MEANS, ORDER THE PROSECUTI ON,
OR ANY | NDI VI DUAL, AGENCY OR OTHER ENTI TY SUBJECT TO THE JURI SDI CTI ON OF
THE COURT, TO MAKE AVAI LABLE FOR DI SCLOSURE TO THE DEFENDANT ANY MATERI -
AL OR | NFORVATI ON WHI CH POTENTI ALLY RELATES TO THE SUBJECT MATTER OF THE
CASE OR | S OTHERW SE RELEVANT. A MOTI ON UNDER THI' S SUBDI VI SI ON  MJST BE
ON NOTI CE TO ANY PERSON OR ENTI TY AFFECTED BY THE ORDER. THE COURT MAY,
UPON REQUEST OF ANY PERSON OR ENTITY AFFECTED BY THE ORDER, VACATE OR
MCDI FY THE ORDER | F COVPLI ANCE WOULD BE UNREASONABLE OR OPPRESSI VE. THE
COURT MAY PERM T A PARTY SEEKI NG OR OPPCSI NG A DI SCRETI ONARY  ORDER OF
DI SCOVERY UNDER THI' S SUBDI VI SI ON, OR ANOTHER AFFECTED PERSON OR ENTI TY,
TO SUBM T PAPERS OR TESTI FY EX PARTE OR | N CAMERA. ANY SUCH PAPERS AND A
TRANSCRI PT OF SUCH TESTI MONY SHALL BE SEALED AND SHALL CONSTI TUTE A PART
OF THE RECORD ON APPEAL.

S 245. 60 MATERI AL HELD BY OTHER GOVERNVENTAL PERSONNEL.

UPON THE DEFENDANT' S REQUEST AND DESI GNATI ON OF MATERI AL OR | NFORWA-
TION WH CH WOULD BE DI SCOVERABLE UNDER SECTI ON 245.20 OR 245.30 OF TH' S
ARTI CLE I F I N THE POSSESSI ON, CUSTODY OR CONTROL OF THE PROSECUTION OR
PERSONS UNDER THE PROSECUTI ON' S DI RECTI ON OR CONTROL, BUT WVHICH IS, IN
FACT, IN THE POSSESSI ON, CUSTODY OR CONTRCL OF OTHER GOVERNVENTAL
PERSONNEL, THE PROSECUTOR SHALL MAKE A DI LI GENT, GOOD FAI TH EFFORT TO
ASCERTAI N THE EXI STENCE OF SUCH MATERI AL OR | NFORMATI ON AND TO CAUSE | T
TO BE MADE AVAI LABLE FOR DI SCOVERY. | F THE PROSECUTOR S EFFORT |'S UNSUC-
CESSFUL AND SUCH MATERI AL OR | NFORVATI ON OR OTHER GOVERNVENTAL PERSONNEL
ARE SUBJECT TO THE JURI SDI CTI ON OF THE COURT, THE COURT, UPON MOTI ON OF
THE DEFENDANT, SHALL | SSUE SU TABLE SUBPCENAS OR ORDERS TO CAUSE SUCH
MATERI AL OR | NFORMATI ON TO BE MADE AVAI LABLE FOR DI SCOVERY.
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S 245. 65 CERTI FI CATES OF COVPL| ANCE.

1. BY THE PROSECUTI ON. WHEN THE PROSECUTI ON HAS PROVI DED THE DI SCOVERY
REQUI RED BY SECTIONS 245. 20 AND 245.30 OF TH S ARTI CLE, EXCEPT FOR ANY
| TEMS OR | NFORVATI ON THAT ARE THE SUBJECT OF AN ORDER PURSUANT TO
SECTION 245.10 OF THI'S ARTICLE, |IT SHALL SERVE UPON THE DEFENDANT AND
FILE WTH THE COURT A CERTI FI CATE OF COWPLI ANCE. THE CERTI FI CATE SHALL
STATE THAT, AFTER EXERCI SING DUE DI LI GENCE AND MAKING REASONABLE
I NQUI RIES TO ASCERTAI N THE EXI STENCE OF MATERI AL AND | NFORVATI ON SUBJECT
TO DI SCOVERY, THE PROSECUTOR HAS DI SCLOSED AND MADE AVAI LABLE ALL KNOWN
MATERI AL  AND | NFORVATI ON  SUBJECT TO DI SCOVERY. | T SHALL ALSO | DENTI FY
THE | TEMS PROVI DED. | F ADDI TI ONAL DI SCOVERY |S SUBSEQUENTLY PROVI DED
PRIOR TO TRIAL PURSUANT TO SECTION 245.80 OF TH S ARTI CLE, A SUPPLE-
MENTAL CERTI FI CATE SHALL BE SERVED UPON THE DEFENDANT AND FI LED W TH THE
COURT | DENTI FYI NG THE ADDI TI ONAL MATERI AL AND | NFORVATI ON PROVI DED. NO
ADVERSE CONSEQUENCE TO THE PROSECUTI ON OR THE PROSECUTOR SHALL RESULT
FROM THE FI LI NG OF A CERTI FI CATE OF COVPLI ANCE I N GOOD FAITH, BUT THE
COURT MAY GRANT A REMEDY FOR A Dl SCOVERY VI OLATI ON AS PROVI DED | N
SECTI ON 245. 90 OF TH S ARTI CLE.

2. BY THE DEFENDANT. WHEN THE DEFENDANT HAS PROVIDED ALL DI SCOVERY
REQUI RED BY SECTION 245.40 OF TH S ARTICLE, EXCEPT FOR ANY | TEMS OR
I NFORVATI ON THAT ARE THE SUBJECT OF AN ORDER PURSUANT TO SECTI ON 245. 10
OF TH'S ARTICLE, COUNSEL FOR THE DEFENDANT SHALL SERVE UPON THE PROSE-
CUTI ON AND FI LE WTH THE COURT A CERTI FI CATE OF COVPLI ANCE. THE CERTI F-
| CATE SHALL STATE THAT, AFTER EXERCISING DUE DI LI GENCE AND MAKI NG
REASONABLE | NQUI RI ES TO ASCERTAI N THE EXI STENCE OF MATERI AL AND | NFORIVA-
TI ON SUBJECT TO DI SCOVERY, COUNSEL FOR THE DEFENDANT HAS DI SCLOSED AND
MADE AVAI LABLE ALL KNOWN MATERI AL AND | NFORVATI ON SUBJECT TO DI SCOVERY.
| T SHALL ALSO | DENTI FY THE | TEMS PROVI DED. |F ADDI TI ONAL DI SCOVERY IS
SUBSEQUENTLY PROVI DED PRI OR TO TRI AL PURSUANT TO SECTI ON 245.80 OF TH' S
ARTI CLE, A SUPPLEMENTAL CERTI FI CATE SHALL BE SERVED UPON THE PROSECUTI ON
AND FI LED W TH THE COURT | DENTI FYI NG THE ADDI TI ONAL MATERI AL AND | NFOR-
MATI ON  PROVI DED. NO ADVERSE CONSEQUENCE TO THE DEFENDANT OR COUNSEL FOR
THE DEFENDANT SHALL RESULT FROM THE FI LI NG OF A CERTI FI CATE OF COWPLI -
ANCE IN GOOD FAITH, BUT THE COURT MAY GRANT A REMEDY FOR A DI SCOVERY
VI OLATI ON AS PROVI DED | N SECTI ON 245. 90 OF TH S ARTI CLE.

S 245. 70 COURT ORDERED PROCEDURES TO FACI LI TATE COVPLI ANCE.

TO FACI LI TATE COVPLI ANCE WTH THI S ARTI CLE, AND TO REDUCE OR STREAM
LINE LITIGATION OF ANY DI SPUTES ABOUT DI SCOVERY, THE COURT IN ITS
DI SCRETI ON MAY | SSUE AN ORDER:

1. REQUI RING THAT THE PROSECUTCOR AND COUNSEL FOR THE DEFENDANT DI LI -
GENTLY CONFER TO ATTEMPT TO REACH AN ACCOVMODATI ON AS TO ANY DI SPUTE
CONCERNI NG DI SCOVERY PRI OR TO SEEKI NG A RULI NG FROM THE COURT,;

2. REQUI RING A DI SCOVERY COWVPLI ANCE CONFERENCE AT A SPECIFIED TIME
PRIOCR TO TRI AL BETWEEN THE PROSECUTOR, COUNSEL FOR ALL DEFENDANTS, AND
THE COURT OR | TS STAFF;

3. REQUI RING THE PROSECUTION TO FILE AN ADD TI ONAL CERTI FI CATE OF
COWPLI ANCE THAT STATES THAT THE PROSECUTOR AND/ OR AN APPROPRI ATE NANMED
AGENT HAS MADE REASONABLE | NQUIRIES OF ALL POLICE OFFICERS AND OTHER
PERSONS WHO HAVE PARTI Cl PATED | N | NVESTI GATI NG OR EVALUATI NG THE CASE
ABOQUT THE EXI STENCE OF ANY FAVORABLE EVIDENCE OR | NFORMATION WTH N
PARAGRAPH (D) OF SUBDIVISION TWO OF SECTION 245.30 OF TH' S ARTI CLE,
I NCLUDI NG SUCH EVI DENCE OR | NFORMATI ON THAT WAS NOT REDUCED TO WRI Tl NG
OR OIHERW SE MEMORI ALI ZED OR PRESERVED AS EVI DENCE, AND HAS DI SCLOSED
ANY SUCH | NFORVATI ON TO THE DEFENDANT; AND/ OR

4. REQUI RI NG OTHER MEASURES OR PROCEEDI NGS DESIGNED TO CARRY | NTO
EFFECT THE GOALS OF TH S ARTI CLE.
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S 245.75 FLOW OF | NFORVATI ON W TH POLI CE.

1. PROVISION OF LAW ENFORCEMENT AGENCY FILES. UPON REQUEST BY THE
PROSECUTI ON, A NEW YORK STATE LAW ENFORCEMENT AGENCY SHALL MAKE AVAI L-
ABLE TO THE PRCSECUTI ON A COVPLETE COPY OF I TS COWPLETE FI LES RELATED TO
THE | NVESTI GATION OF THE CASE OR THE PRCSECUTI ON OF THE DEFENDANT FOR
COWPLI ANCE WTH THI S ARTI CLE, UNLESS EXCEPTI ONAL Cl RCUMSTANCES AS FOUND
BY SENI OR LAW ENFORCEMENT PERSONNEL JUSTI FY W THHOLDI NG OF ANY MATERI -
ALS; BUT THE PROSECUTI ON SHALL BE NOTI FI ED I N WRI TI NG THAT | NFORVATI ON
HAS NOI' BEEN PROVI DED, UNLESS EXCEPTI ONAL Cl RCUMSTANCES REQUI RE OTHER-
W SE.

2. SUFFI CI ENT COVMUNI CATION FOR COWPLI ANCE. THE PROSECUTOR SHALL
ENDEAVOR TO ENSURE THAT A FLOW OF | NFORVATI ON |'S MAI NTAI NED BETWEEN THE
PCLI CE AND OTHER | NVESTI GATI VE PERSONNEL AND HS OR HER OFFI CE SUFFI -
CIENT TO PLACE WTHIN H' S OR HER PCSSESSI ON OR CONTROL ALL MATERI AL AND
| NFORVATI ON PERTI NENT TO THE DEFENDANT AND THE OFFENSE OR OFFENSES
CHARGED, | NCLUDI NG ANY EVI DENCE OR | NFORVATI ON VWHI CH TENDS TO EXCULPATE
THE DEFENDANT OR TO M TI GATE THE DEFENDANT' S CULPABI LI TY AS TO A CHARGED
OFFENSE, OR WHI CH TENDS TO SUPPORT A POTENTI AL DEFENSE THERETO, OR WH CH
TENDS TO PROVI DE A BASI S FOR A MOTI ON TO SUPPRESS EVI DENCE ON CONSTI TU-
TIONAL GROUNDS, OR VWH CH TENDS TO | MPUGN THE CREDI BI LI TY OF A PROSE-
CUTI ON W TNESS, | NFORVANT COR EVI DENCE, OR WHI CH WOULD TEND TO M TI GATE
THE PUNI SHVENT OF THE DEFENDANT.

S 245.80 CONTI NUI NG DUTY TO DI SCLCSE.

IF EITHER THE PROSECUTI ON OR THE DEFENDANT SUBSEQUENTLY LEARNS OF
ADDI TI ONAL MATERI AL OR | NFORVATI ON WHI CH I T WOULD HAVE BEEN UNDER A DUTY
TO DI SCLOSE PURSUANT TO ANY PROVI SIONS OF THI S ARTI CLE AT THE TIME OF A
PREVI QUS DI SCOVERY OBLI GATI ON OR DI SCOVERY ORDER, | T SHALL EXPEDI TI QUSLY
NOTlI FY THE OTHER PARTY AND DI SCLOSE THE ADDI TI ONAL MATERI AL OR | NFORVA-
TION AS REQURED FOR INTIAL DI SCOVERY UNDER THI S ARTICLE. TH'S
PROVI SION ALSO REQUI RES EXPEDI TI QUS DI SCLOSURE BY THE PROSECUTI ON OF
MATERI AL OR | NFORMATI ON THAT BECAME RELEVANT TO THE CASE OR DI SCOVERABLE
BASED UPON RECI PROCAL DI SCOVERY RECEI VED FROM THE DEFENDANT PURSUANT TO
SECTI ON 245.40 OF TH S ARTI CLE.

S 245. 85 WORK PRODUCT.

TH S ARTI CLE DOES NOT AUTHORI ZE DI SCOVERY BY A PARTY OF THOSE PORTI ONS
OF RECORDS, REPCRTS, CORRESPONDENCE, MEMORANDA, OR | NTERNAL DOCUMENTS OF
THE ADVERSE PARTY WH CH ARE ONLY THE LEGAL RESEARCH, OPI NI ONS, THEORI ES
OR CONCLUSI ONS OF THE ADVERSE PARTY OR I TS ATTORNEY OR THE ATTORNEY' S
AGENTS, OR OF STATEMENTS OF A DEFENDANT, WRI TTEN OR RECORDED OR SUMVA-
RI ZED I N ANY WRI TI NG OR RECORDI NG MADE TO THE ATTORNEY FOR THE DEFEND-
ANT OR THE ATTORNEY' S AGENTS.

S 245.90 AVAI LABI LI TY OF REMEDI ES FOR VI OLATI ONS.

1. NEED FOR REMEDY. (A) WHEN MATERI AL OR | NFORVATI ON | S DI SCOVERABLE
UNDER THI' S ARTI CLE BUT | S DI SCLOSED BELATEDLY, THE COURT SHALL | MPOSE AN
APPROPRI ATE REMEDY | F THE PARTY ENTI TLED TO DI SCLOSURE SHOWS THAT | T WAS
SI GNI FI CANTLY PREJUDI CED. | F THE UNTI MELY DI SCLOSURE OCCURRED BECAUSE
THE PARTY RESPONSIBLE FAILED TO MAKE REASONABLY DI LI GENT EFFORTS TO
COWPLY WTH THI S ARTI CLE, THE COURT HAS DI SCRETION TO | MPCSE AN APPRO-
PRI ATE REMEDY | F THE PARTY ENTI TLED TO DI SCLOSURE SHOWS SOVE PREJUDI CE.
IN El THER SI TUATI ON THE PARTY ENTI TLED TO D SCLOSURE SHALL BE @ VEN
REASONABLE Tl ME TO PREPARE AND RESPOND TO THE NEW NMATERI AL.

(B) VWHEN MATERIAL OR | NFORVATION | S DI SCOVERABLE UNDER THI S ARTI CLE
BUT CANNOT BE DI SCLOSED BECAUSE | T HAS BEEN LOST OR DESTROYED, THE COURT
SHALL | MPOSE AN APPROPRI ATE REMEDY | F THE PARTY ENTI TLED TO DI SCLOSURE
SHOANS THAT THE LOST OR DESTROYED MATERI AL MAY HAVE CONTAI NED SOVE | NFOR-
MATI ON RELEVANT TO A CONTESTED | SSUE. THE APPROPRI ATE REMEDY | S THAT
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VWH CH | S PROPORTI ONATE TO THE POTENTIAL WAYS IN WHCH THE LOST OR
DESTROYED MATERI AL REASONABLY COULD HAVE BEEN HELPFUL TO THE PARTY ENTI -
TLED TO DI SCLOSURE.

2. AVAI LABLE REMEDI ES. FOR FAI LURE TO COWPLY W TH ANY DI SCOVERY ORDER
| MPOSED OR | SSUED PURSUANT TO THI S ARTI CLE, THE COURT MAY MAKE A FURTHER
ORDER FOR DI SCOVERY, GRANT A CONTINUANCE, ORDER THAT A HEARING BE
REOPENED, ORDER THAT A W TNESS BE CALLED OR RECALLED, | NSTRUCT THE JURY
THAT I'T MAY DRAW AN ADVERSE | NFERENCE REGARDI NG THE NONCOWVPLI ANCE,
PRECLUDE OR STRIKE A WTNESS S TESTI MONY OR A PORTION OF A WTNESS' S
TESTI MONY, ADM T OR EXCLUDE EVIDENCE, ORDER A M STRIAL, ORDER THE
DI SM SSAL OF ALL OR SOVE OF THE CHARGES, OR MAKE SUCH OTHER ORDER AS I T
DEEMS JUST UNDER THE Cl RCUMSTANCES; EXCEPT THAT ANY SANCTI ON AGAI NST THE
DEFENDANT SHALL COVPORT W TH THE DEFENDANT'S CONSTI TUTIONAL RIGHT TO
PRESENT A DEFENSE, AND PRECLUDI NG A DEFENSE W TNESS FROM TESTI FYI NG
SHALL BE PERM SSI BLE ONLY UPON A FI NDI NG THAT THE DEFENDANT' S FAI LURE TO
COWLY W TH THE DI SCOVERY OBLI GATI ON OR ORDER WAS W LLFUL AND MOTI VATED
BY A DESI RE TO OBTAIN A TACTI CAL ADVANTAGE.

3. CONSEQUENCES OF NONDI SCLOSURE OF STATEMENT OF TESTI FYlI NG PROSE-
CUTI ON W TNESS. THE FAI LURE OF THE PROSECUTOR OR ANY AGENT OF THE PROSE-
CUTOR TO DI SCLOSE ANY WRI TTEN OR RECORDED STATEMENT MADE BY A PROSE-
CUTION WTNESS WH CH RELATES TO THE SUBJECT MATTER OF THE W TNESS' S
TESTI MONY SHALL NOT CONSTI TUTE GROUNDS FOR ANY COURT TO ORDER A NEW
PRE-TRIAL HEARING OR SET ASIDE A CONVICTION, OR REVERSE, MODI FY OR
VACATE A JUDGVENT OF CONVICTION, IN THE ABSENCE OF A SHOWNG BY THE
DEFENDANT THAT THERE | S A REASONABLE POSSI BI LI TY THAT THE NON- DI SCLOSURE
MATERI ALLY CONTRIBUTED TO THE RESULT OF THE TRI AL OR OTHER PROCEEDI NG
PROVI DED, HOWEVER, THAT NOTHING IN THI S SECTI ON SHALL AFFECT OR LIMT
ANY RIGHT THE DEFENDANT MAY HAVE TO A REOPENED PRE- TRI AL HEARI NG WHEN
SUCH STATEMENTS WERE DI SCLOSED BEFORE THE CLOSE OF EVI DENCE AT TRIAL.

S 245.95 ADM SSI Bl LI TY OF DI SCOVERY.

THE FACT THAT A PARTY HAS | NDI CATED DURI NG THE DI SCOVERY PROCESS AN
| NTENTI ON  TO OFFER SPECI FI ED EVI DENCE OR TO CALL A SPECI FIED WTNESS | S
NOT ADM SSI BLE | N EVI DENCE OR GROUNDS FOR ADVERSE COMMENT AT A HEARI NG
OR A TRI AL.

S 3. Subdivision 9 of section 65.20 of the crimnal procedure |aw, as
added by chapter 505 of the laws of 1985 and as renunbered by chapter
548 of the |aws of 2007, is anmended to read as foll ows:

9. (a) Prior to the comencenent of the hearing conducted pursuant to
subdi vision five of this section, the district attorney shall, subject
to a protective order, conply with the provisions of subdivision [one]
TWO of section [240.45] 245.30 of this <chapter as they concern any
witness whom the district attorney intends to call at the hearing and
the child w tness.

(b) Before a defendant calls a witness at such hearing, he or she
must, subject to a protective order, conply with the provisions of
subdi vi sion two of section [240.45] 245.30 of this chapter as they
concern all the witnesses the defendant intends to call at such hearing.

S 4. Subdivision 5 of section 200.95 of the crimnal procedure |aw, as
added by chapter 558 of the laws of 1982, is anmended to read as foll ows:

5. Court ordered bill of particulars. Were a prosecutor has tinely
served a witten refusal pursuant to subdivision four of this section
and upon notion, made in witing, of a defendant, who has nade a request
for a bill of particulars and whose request has not been conplied with
in whole or in part, the court nust, to the extent a protective order is
not warranted, order the prosecutor to conply with the request if it is
satisfied that the itenms of factual information requested are authorized
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to be included in a bill of particulars, and that such information is
necessary to enabl e the defendant adequately to prepare or conduct his
defense and, if the request was untinely, a finding of good cause for

the delay. Were a prosecutor has not tinely served a witten refusa
pursuant to subdivision four of this section the court nust, unless it
iIs satisfied that the people have shown good cause why such an order
shoul d not be issued, issue an order requiring the prosecutor to conply
or providing for any other [order] REMEDY authorized by [subdivision one
of ] section [240.70] 245.90 OF THI S TI TLE.

S 5. Paragraph (c) of subdivision 1 of section 255.10 of the crimna
procedure |aw, as added by chapter 763 of the laws of 1974, is anended
to read as foll ows:

(c) granting discovery pursuant to article [240] 245; or

S 6. Section 340.30 of the crimnal procedure law is anended to read
as foll ows:

S 340.30 Pre-trial discovery and notices of defenses.

The provisions of article two hundred [forty] FORTY-FIVE, concerning
pre-trial discovery by a defendant under indictnment in a superior court,
and article two hundred fifty, concerning pre-trial notice to the people
by a defendant under indictnent in a superior court who intends to
advance a trial defense of nental disease or defect or of alibi, apply
to a prosecution of an information in a local crimnal court.

S 7. Subdivision 14 of section 400.27 of the crimnal procedure |aw,
as added by chapter 1 of the laws of 1995 is anended to read as
fol | ows:

14. (a) At a reasonable time prior to the sentencing proceeding or a
nmental retardation hearing:

(i) the prosecutor shall, unless previously disclosed and subject to a
protective order, nake available to the defendant the statenents and
information specified in subdivision [one] TW of section [240.45]
245.20 AND SUBDI VI SION TWO OF SECTION 245.30 and neke available for
i nspection, photographing, copying or testing the property specified in
[ subdi vi si on one of section 240.20] SUCH SECTI ONS; and

(ii) the defendant shall, unless previously disclosed and subject to a
protective order, nake available to the prosecution the statenents and
information specified in subdivision two of section [240.45] 245.40 and
make available for inspection, photographing, copying or testing,
subject to constitutional Iimtations, the reports, docunments and ot her
property specified in [subdivision one of section 240.30] SUCH SECTI O\

(b) Where a party refuses to nake disclosure pursuant to this section,
the provisions of [section 240.35, subdivision one of section 240.40 and
section 240.50] SECTI ONS 245.55, 245.70 AND 245.90 shall apply.

(c) If, after conplying with the provisions of this section or an
order pursuant thereto, a party finds either before or during a sentenc-
ing proceeding or nental retardation hearing, additional nmateria
subj ect to discovery or covered by court order, the party shall pronptly
make di sclosure or apply for a protective order PURSUANT TO SECTION
245. 10.

(d) If the court finds that a party has failed to conply with any of
the provisions of this section, the court may enter any of the [orders]
REMEDI ES specified in subdivision one of section [240.70] 245.90.

S 8. The opening paragraph of paragraph (b) of subdivision 1 of
section 440.30 of the crimnal procedure |aw, as added by chapter 19 of
the laws of 2012, is anended to read as foll ows:

In conjunction with the filing or consideration of a notion to vacate
a judgnment pursuant to section 440.10 of this article by a defendant
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convicted after a trial, in cases where the court has ordered an evi den-
tiary hearing upon such notion, the court may order that the people
produce or nake avail able for inspection property, [as defined in subdi-
vision three of section 240.10 of this part,] in its possession, custo-
dy, or control that was secured in connection with the investigation or
prosecuti on of the defendant upon credi ble allegations by the defendant
and a finding by the court that such property, if obtained, would be
probative to the determ nati on of defendant's actual innocence, and that
the request is reasonable. The court shall deny or Iimt such a request
upon a finding that such a request, if granted, would threaten the
integrity or chain of custody of property or the integrity of the proc-
esses or functions of a |laboratory conducting DNA testing, pose a risk
of harm intimdation, enbarrassnent, reprisal, or other substantially
negati ve consequences to any person, underni ne the proper functions of
| aw enforcenment including the confidentiality of informants, or on the
basis of any other factor identified by the court in the interests of
justice or public safety. The court shall further ensure that any prop-
erty produced pursuant to this paragraph is subject to a protective
order, where appropriate. The court shall deny any request made pursuant
to this paragraph where:

S 9. Subdivision 10 of section 450.10 of the penal |aw, as added by
chapter 795 of the laws of 1984, is amended to read as foll ows:

10. Where there has been a failure to conply with the provisions of
this section, and where the district attorney does not denonstrate to
the satisfaction of the court that such failure has not caused the
defendant prejudice, the court shall instruct the jury that it nmay
consi der such failure in determning the weight to be given such
evi dence and nay al so i npose any other [sanction] REMEDIES set forth in
[ subdi vi si on one of] section [240.70] 245.90 of the <crimnal procedure
l aw; provided, however, that unless the defendant has convinced the
court that such failure has caused hi mundue prejudice, the court shal
not preclude the district attorney fromintroducing into evidence the
property, photographs, photocopies, or other reproductions of the prop-
erty or, where appropriate, testinony concerning its value and condi -
tion, where such evidence is otherw se properly authenticated and adm s-
si bl e under the rules of evidence. Failure to conply with any one or
nore of the provisions of this section shall not for that reason al one
be grounds for dism ssal of the accusatory instrunent.

S 10. Subdivision 5 of section 480.10 of the penal law, as added by
chapter 655 of the laws of 1990, is amended to read as foll ows:

5. In addition to information required to be disclosed pursuant to
article two hundred [forty] FORTY-FIVE of the <crimnal procedure |aw,
when forfeiture is sought pursuant to this article, and follow ng the
defendant's arrai gnment on the special forfeiture information, the court
shal | order discovery of any information not otherw se disclosed which
is material and reasonably necessary for preparation by the defendant
with respect to a forfeiture proceedi ng brought pursuant to this arti-
cle. Such mterial shall include those portions of the grand jury
m nut es and such other information which pertain solely to the specia
forfeiture information and shall not include information which pertains
to the crimnal charges. Upon application of the prosecutor, the court
may issue a protective order pursuant to section [240.40] 245.10 of the
crimnal procedure law with respect to any information required to be
di scl osed pursuant to this subdivision.

S 11. Section 460.80 of the penal |aw, as added by chapter 516 of the
| aws of 1986, is anended to read as foll ows:
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S 460.80 Court ordered disclosure.

Not wi t hst andi ng t he provisions of article two hundred [forty]
FORTY-FI VE of the crimnal procedure Ilaw, when forfeiture is sought
pursuant to section 460.30 of this [chapter] ARTICLE, the court may
order discovery of any property not otherw se disclosed which is materi -
al and reasonably necessary for preparation by the defendant wth
respect to the forfeiture proceedi ng pursuant to such section. The court
may issue a protective order denying, limting, conditioning, delaying
or regul ating such discovery where a danger to the integrity of physica
evi dence or a substantial risk of physical harm intimdation, economc

reprisal, bribery or wunjustified annoyance or enbarrassnent to any
person or an adverse effect upon the legitimte needs of |aw enforce-
ment, including the protection of the confidentiality of informants, or

any other factor or set of factors outweighs the usefulness of the
di scovery.

S 12. This act shall take effect on the one hundred eightieth day
after it shall have becone a | aw, provided that the anendnents to subdi -
vision 9 of section 65.20 of the crimnal procedure | aw nmade by section
three of this act shall not affect the repeal of such section and shal
be deened repeal ed therew th.



