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STATE OF NEW YORK

5978
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
March 9, 2015

Introduced by M of A  SCH MM NCGER -- read once and referred to the
Committee on Judiciary

AN ACT to anend the civil practice law and rules in relation to asbestos
rel ated actions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The civil practice law and rules is amended by addi ng a new

article 99 to read as foll ows:
ARTI CLE 99
ASBESTOS RELATED ACTI ONS

SECTI ON 9901. DEFI NI TI ONS.

9902. DI SCLOSURE OF ASBESTOS TRUST CLAI MS.

9903. ADDI TI ONAL TRUST CLAI M5 BY ORDER TO SHOW CAUSE.

9904. DI SCOVERY OF OTHER MATERI ALS.

9905. TRUST CLAI M5 AND CLAI M5 MATERI AL.

9906. BI FURCATI ON.

9907. PRESUVPTI ON OF COVPENSATI ON.

9908. SET- OFFS.

9909. REVERSAL OF SET- OFFS.

9910. CONSOLI DATI ON OF CLAI M5.

9911. FORUM NON- CONVENI ENS.

9912. SANCTI ONS FOR NON- COVPLI ANCE.

S 9901. DEFINITIONS. AS USED IN TH S ARTI CLE:

(1) "ASBESTOS' MEANS CHRYSOTILE, AMOSITE, CROCIDOLITE, TREMOLITE
ASBESTQOS, ANTHOPHYLLI TE ASBESTOS, ACTINOLI TE ASBESTCS, ASBESTI FORM
W NCHI TE, ASBESTI FORM RI CHTERI TE, ASBESTI FORM AMPHI BOLE M NERALS, AND
ANY OF THESE M NERALS THAT HAVE BEEN CHEM CALLY TREATED OR ALTERED,
| NCLUDI NG ALL M NERALS DEFI NED AS ASBESTOS IN 29 C. F. R 1910 AT THE TI ME
AN ASBESTCS CLAIM | S MADE.

(2) "ASBESTOS CLAIM' MEANS ANY CLAI M FOR DAMAGES, LOSSES, | NDEMNI FI CA-
TION, CONTRIBUTION, RESTITUTION, OR OTHER RELIEF OF WHATEVER NATURE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(1 NCLUDI NG PUNI TI VE DAMAGES) ARI SING OQUT OF, BASED ON, OR IN ANY WAY
RELATED TO THE ALLEGED HEALTH EFFECTS ASSOCI ATED W TH THE | NHALATI ON OR
I NGESTI ON OF ASBESTOS, TO THE EXTENT SUCH CLAIMS ARE RECOGNI ZED UNDER
STATE | NHALATI ON OR | NGESTI ON OF ASBESTCOS, TO THE EXTENT SUCH CLAI MS ARE
RECOGNI ZED UNDER STATE LAW | NCLUDI NG, BUT NOT LIM TED TGO

LGSS OF CONSCORTI UM

LGSS OF SUPPCRT;

PERSONAL | NJURY OR DEATH;

MENTAL OR EMOTI ONAL | NJURY;

Rl SK OR FEAR OF DI SEASE OR OTHER | NJURY;

THE COSTS OF MEDI CAL MONI TORI NG OR SURVEI LLANCE; OR

ANY CLAI M MADE BY OR ON BEHALF OF ANY PERSON EXPCSED TO ASBESTOCS,
OR A REPRESENTATI VE, SPOUSE, PARENT, CHI LD, OR OIHER RELATIVE OF THE
EXPCSED PERSON.

THE TERM "ASBESTOS CLAIM DOES NOT | NCLUDE A CLAI M FOR COVPENSATORY
BENEFI TS PURSUANT TO A WORKERS' COWVPENSATI ON LAW OR A VETERANS' BENEFI TS
PROGRAM

(3) "CLAI MANT" MEANS ANY PARTY ASSERTI NG AN ASBESTOS CLAIM | NCLUDI NG
A PLAINTI FF, COUNTERCLAI MANT, CROSS- CLAI MANT, OR THI RD- PARTY PLAI NTI FF;
IF A CLAIM IS BROUGHT THROUGH OR ON BEHALF OF AN ESTATE, THE TERM
I NCLUDES THE CLAIMANT'S DECEDENT; IF A CLAIM IS BROUGHT THROUGH OR ON
BEHALF OF A M NOR OR | NCOWETENT, THE TERM |NCLUDES THE CLAI MANT' S
PARENT OR GUARDI AN.

(4) "EXPOSED PERSON' MEANS A PERSON WHOSE CLAI MED EXPOSURE TO ASBESTOS
IS THE BASI S FOR AN ASBESTOS CLAI M

(5) "ASBESTOS ACTI ON' MEANS ANY Cl VI L PROCEEDI NG SEEKI NG COVPENSATI ON
DI RECTLY OR DERI VATI VELY AS A RESULT, I N WHOLE OR I N PART, OF EXPCSURE
TO ASBESTCS.

(6) "TRUST CLAI M5 AND CLAI MS MATERI AL" MEANS ALL DOCUMENTS AND | NFOR-
MATI ON, | NCLUDI NG BUT NOT LIMTED TO CLAIM FORMS AND SUPPLEMENTARY MATE-
RI AL, RELEVANT OR RELATED TO PENDI NG OR POTENTI AL CLAI M5 AGAI NST ASBES-
TOS TRUSTS.

(7) "TRUST GOVERNANCE DOCUMENTS' MEANS DOCUMENTS WHI CH DETERM NE
ELI G BILITY AND PAYMENT LEVELS FOR THE ASBESTCS TRUSTS AND | NCLUDE TRUST
DI STRI BUTI ON PROCEDURES, PLANS OF RECRGANI ZATI ON AND RELATED ORDERS.

(8) "ASBESTOS TRUSTS" MEANS ALL TRUSTS OR CLAIMS FACILITIES, CREATED
AS A RESULT OF BANKRUPTCIES OR OTHER SETTLEMENTS, | NCLUDI NG BUT NOT
LI M TED TO ALL TRUSTS CREATED PURSUANT TO S 524(G OF TITLE 11, UN TED
STATES CODE, |INTENDED TO PROVIDE COVPENSATI ON TO CLAI MANTS ALLEG NG
CLAIMS AS A RESULT OF ASBESTOS EXPOSURE.

S 9902. DI SCLCSURE OF ASBESTOS TRUST CLAIMS. WTH N TH RTY DAYS OF
COMVENCI NG AN ASBESTCS ACTION NOT' OTHERW SE BARRED OR DEFERRED UNDER
STATE LAW AND I N NO EVENT LESS THAN ONE HUNDRED ElI GHTY DAYS PRIOCR TO
TRIAL OF THAT ACTION, A CLAI MANT SHALL PROVI DE TO ALL PARTIES A STATE-
MENT OF ANY AND ALL EXI STING OR ANTIClI PATED CLAIMsS AGAINST ASBESTOS
TRUSTS. SUCH STATEMENT SHALL BE | N ADDI TI ON TO ANY EXI STI NG PRELI M NARY
DI SCLOSURE REQUI REMENTS OTHERW SE | MPOSED BY EXI STING  PRELI M NARY
DI SCLOSURE REQUI REMENTS OTHERW SE | MPOSED BY LAW OR APPLI CABLE AGREE-
MENT, RULING OR JUDICI AL ORDER FURTHERMORE, SUCH STATEMENT MJST
| NCLUDE UNDER PENALTY OF PERJURY AN ATTESTATI ON BY THE CLAI MANT THAT THE
STATEMENT |'S BASED ON A GOCD FAI TH | NVESTI GATI ON OF ALL POTENTI AL CLAI M5
AGAI NST ASBESTOS TRUSTS. COUNSEL MJST CERTIFY THAT HE OR SHE HAS
CONDUCTED A GOOD FAI TH | NVESTI GATI ON OF ALL POTENTI AL CLAIMS AGAI NST
ASBESTOS TRUSTS. THE STATEMENT SHALL ALSO DI SCLCSE WHEN THE CLAI M WAS OR
WLL BE MADE AND WHETHER THERE HAS BEEN ANY REQUEST FOR DEFERRAL, DELAY,
SUSPENSI ON OR TCOLLI NG OF THE ASBESTCS TRUST CLAI MS PROCESS. I N THE EVENT

GmMmoOm>
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| NFORVATI ON OBTAI NED SUBSEQUENT TO THE SUBM SSION OF THE STATEMENT
SUPPCORTS THE FI LI NG OF ADDI Tl ONAL CLAI M5 AGAI NST ASBESTOS TRUSTS, THE
CLAI MANT SHALL UPDATE THE STATEMENT BY AMENDMENT FI LED AND SERVED W THI N
THRTY DAYS OF THE RECEIPT OF THE ADDI Tl ONAL | NFORVATI ON. A CLAI MANT
SHALL ALSO PRCDUCE TO ALL PARTIES WTHIN THE TIME PERIOD SPECIFIED |IN
TH'S SECTI ON | N SUCH ASBESTOS ACTI ON THE FOLLOW NG ADDI TI ONAL MATERI ALS:

1. AS TO ANY CLAIMS ALREADY ASSERTED AGAI NST ASBESTCS TRUSTS, THE
CLAI MANT MJUST PRODUCE FI NAL EXECUTED PROOFS OF CLAIM TOGETHER WTH ANY
SUPPCRTI NG MATERIALS USED TO SUPPCORT SUCH CLAI M AGAI NST THE ASBESTCS
TRUSTS. A CLAI MANT MUST ALSO PRCDUCE ALL DOCUMENTS OR | NFORVATI ON  RELE-
VANT OR RELATED TO SUCH CLAI M5 ASSERTED AGAI NST THE ASBESTOS TRUSTS,
I NCLUDI NG BUT NOT LIMTED TO WORK HI STORI ES, AFFIDAVI TS, DEPGSI TI ONS
AND TRIAL TESTI MONY OF THE CLAI MANT AND OTHERS AS WELL AS ALL MEDI CAL
DOCUMENTATI ON (I NCLUDING BUT NOT LIMTED TO X-RAYS, TEST RESULTS,
DOCTORS' REPORTS AND PATHOLOGY RESULTS) .

2. AS TO ANY CLAI Ms THAT A CLAI MANT HAS NOT YET ASSERTED AGAI NST THE
ASBESTOS TRUSTS BUT HAS DI SCLOSED PURSUANT TO THE REQUI REMENTS OF THI'S
REGARDI NG POTENTI AL  CLAI M5, ALL MATERI ALS DESCRI BED | N SUBDI VI SI ON ONE
OF TH' S SECTI ON SHALL BE PRODUCED, | NCLUDI NG AT THE TIME OF | TS FI LI NG
THE FI NAL EXECUTED PROCF OF CLAI M

3. CLAI MANT' S ASBESTOS ACTI ON SHALL BE STAYED IN | TS ENTIRETY UNTIL
SUCH TIME AS THE CLAI MANT CERTI FI ES THAT ALL ANTI Cl PATED CLAI M5 AGAI NST
ASBESTOS TRUSTS HAVE BEEN FI LED AND THAT THE CLAI MANT HAS SATI SFI ED THE
REQUI REMENTS OF THI' S SECTI ON.

S 9903. ADDI TI ONAL TRUST CLAI M5 BY ORDER TO SHOW CAUSE. 1. ANY DEFEND-
ANT MAY PROCEED BY CORDER TO SHOW CAUSE (" OSC') I N THE COURT HEARI NG SUCH
ASBESTOS ACTION SETTING FORTH THE NAMES OF ADDI Tl ONAL ASBESTOS TRUSTS
AGAI NST WHI CH THE PLAI NTI FF HAS NOT MADE, BUT VWH CH THE DEFENDANT [N
GOCD FAITH BELIEVES THE CLAI MANT CAN MAKE A SUCCESSFUL CLAIM THE OSC
SHALL SET FORTH THE FACTUAL BASI S FOR THE CLAI M DESCRI BI NG THE EVI DENCE
SUFFI CI ENT TO MEET THE ASBESTOS TRUST DI STRI BUTI ON PROCEDURE REQUI RE-
MENTS TO FI LE VALI D CLAI M5 AGAI NST SUCH ASBESTOS TRUST AND THE AMOUNT OF
MONEY THE TRUST SHOULD PAY FOR THE CLAIM | N RESPONSE, WTHI N TEN DAYS
THEREAFTER, THE CLAI MANT SHALL:

A.  FILE THE CLAIM WTH THE ASBESTOS TRUST AS SET FORTH BY THE DEFEND-
ANT" S NOTI CE WH CH WLL BE DI SPCSI TI VE AS TO THE GSC AS TO THAT TRUST,
OR

B. SHOW CAUSE BEFORE THE COURT HEARI NG SUCH ASBESTOS ACTI ON FOR A
DETERM NATI ON THAT (A) THE PROOF OF CLAIM SHOULD BE MODI FIED AND THEN
SUBM TTED, OR (B) THAT THERE IS I NSUFFIClI ENT EVI DENCE TO PERM T THE
CLAIM TO BE FILED IN GOOD FAITH UNDER THE APPLI CABLE ASBESTOS TRUST
DI STRI BUTI ON PROCEDURES. THE COURT HEARI NG THE ASBESTOS ACTI ON SHALL
DECI DE THE | SSUE ON THE BASIS OF DECLARATIONS, DEPCSITION EXCERPTS,
| NTERROGATORY RESPONSES, AND SUCH OTHER EVIDENCE AS THE COURT DEEMS
APPROPRI ATE. THE CLAI MANT SHALL HAVE THE BURDEN OF PROVING THAT THE
CLAIM SHOULD BE MODIFIED AND THEN SUBM TTED OR SHOULD NOT BE FI LED
BECAUSE | T DCES NOI' MEET THE ASBESTOS TRUST DI STRI BUTI ON PROCEDURE
REQUI REMENTS. | F THE COURT HEARI NG THE ASBESTOS ACTI ON DETERM NES THAT
THERE IS A GOOD FAI TH BASIS FOR FILING THE CLAIM THE CLAI MANT SHALL
PROWTLY FILE THE CLAIMWTH THE ASBESTOS TRUST AS I T WAS SUBM TTED BY
THE DEFENDANT OR AS MODI FI ED BY THE COURT HEARI NG THE ASBESTOS ACTI ON.
THE CLAI MANT'S ASBESTOS ACTION SHALL BE STAYED UNTIL SUCH TI ME AS THE
CLAI MANT CERTI FI ES THAT CLAI MANT HAS COWVPLI ED W TH THE COURT' S ORDER AND
HAS DI SCLOSED THE MATERI ALS REQUI RED TO BE DI SCLOSED BY SECTI ON NI NETY-
NI NE HUNDRED TWO OF THI S ARTI CLE.
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2. NOT' LATER THAN SI XTY (60) DAYS BEFORE THE SCHEDULED TRI AL DATE OF
AN ASBESTOS ACTI ON, THE COURT HEARI NG SUCH ASBESTCS ACTI ON MUST CERTI FY
IN WRITING THAT THE DI SCOVERY DESCRI BED | N SECTI ON NI NETY- NI NE HUNDRED
TWO OF THI S ARTI CLE | S COVPLETE. FURTHERMORE, NO TRI AL DATE MAY BE
ASSI GNED NOR TRI AL COMVENCED ABSENT CERTI FI CATI ON OF THE COVPLETI ON OF
DI SCOVERY AND A DETERM NATI ON THAT ALL ADDI TI ONAL ASBESTCS TRUST CLAI M5
REQU RED TO BE MADE | N RESPONSE TO AN OSC HAVE BEEN SUBM TTED TO THE
RELEVANT ASBESTOS TRUST OR TRUSTS. A SCHEDULE OF ALL ASBESTOS TRUST
CLAIMS MADE SHALL BE REFLECTED IN A "TRUST CLAI M5 ORDER' VWH CH MJUST BE
ENTERED NO LATER THAN THI RTY (30) DAYS PRIOR TO TRIAL. THE TRUST CLAI M5
ORDER SHALL BE DEEMED TO BE A FI NAL ORDER AND MAY BE AMENDED ONLY UPON A
SHOW NG OF M STAKE, | NADVERTENCE, SURPRI SE, EXCUSABLE NEGLECT OR FRAUD.

S 9904. DI SCOVERY OF OIHER MATERI ALS. I N ADDI TI ON TO THE MANDATORY
DI SCLOSURE REQUI REMENTS OF TH'S CHAPTER, ADDI TI ONAL DI SCLOSURE AND
DI SCOVERY OF | NFORVATI ON RELEVANT TO THE ASBESTOS ACTI ON MAY BE SOUGHT
BY ANY MECHANI SM PROVI DED BY THE APPLI CABLE RULES OF C VIL PROCEDURE.
DEFENDANTS | N AN ASBESTCS ACTI ON MAY ALSO SEEK DI SCOVERY FROM THE ASBES-
TOS TRUSTS. THE CLAI MANT SHALL ASSI ST | N ANY DI SCOVERY FROM THE ASBESTOS
TRUSTS AND PROVI DE WHATEVER CONSENT OR EXPRESSI ON OF PERM SSI ON AS MAY
BE REQUI RED BY THE ASBESTCOS TRUSTS FOR RELEASE OF SUCH | NFORVATI ON  AND
MATERI ALS. CLAI M5 OF PRI VI LEGE ANDY OR CONFI DENTI ALI TY BY CLAI MANTS W LL
NOT PRECLUDE DI SCOVERY BY DEFENDANTS UNDER THI S CHAPTER.

S 9905. TRUST CLAI M5 AND CLAIMS MATERIAL. TRUST CLAIMS AND CLAIMS
MATERIAL (AS WELL AS RELATED DI SCOVERY MATERI ALS) ARE PRESUMPTI VELY
RELEVANT TO AND DI SCOVERABLE | N AN ASBESTOS ACTI ON AND SHALL BE PRESUMED
BY THE COURT TO BE AUTHENTI C. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW
OR AGREEMENT, NO CLAIMs OF PRI VI LEGE SHALL APPLY TO TRUST CLAIMs AND
CLAI M5 MATERI ALS, AND SUCH TRUST CLAI Ms AND CLAI Ms MATERI ALS MAY BE USED
BY THE PARTIES IN THE ASBESTOS ACTI ON TO PROVE, W THOUT LI M TATI ON,
ALTERNATI VE CAUSATI ON FOR THE CLAI MANT' S ASBESTCS EXPOSURE AS WELL AS
SERVE AS A BASI S TO ALLOCATE RESPONSI BI LI TY FOR THE CLAI MANT' S CLAI M

S 9906. BI FURCATI ON. I N AN ASBESTOS ACTI ON, UNLESS AGREED UPON BY ALL
COUNSEL | NVOLVED, THE LI ABILITY PHASE OF A TRI AL SHALL ALWAYS BE DETER-
M NED PRI OR TO THE DETERM NATI ON OF RELATED DANMAGES, |F ANY.

S 9907. PRESUMPTI ON OF COVPENSATI ON. I N THE EVENT A MATTER PROCEEDS TO
TRI AL BEFORE THE CLAI MANT HAS RECEI VED A DECI SI ON FROM AN ASBESTOS TRUST
OR TRUSTS, AS TO EACH SUCH CLAIM THERE SHALL BE A REBUTTABLE PRESUWP-
TI ON THAT THE CLAI MANT W LL RECEI VE THE COMPENSATI ON SPECIFIED FOR H'S
OR HER CLAI MED DI SEASE OR I NJURY I N THE RELEVANT TRUST GOVERNANCE DOCU-
MENTS. THE COURT SHALL TAKE JUDI Cl AL NOTI CE OF THESE DOCUMENTS AND THE
PAYMENT AMOUNTS SPECIFIED THEREIN. FOR EACH SUCH PENDI NG CLAIM THE
COURT SHALL ESTABLI SH AN ATTRI BUTED VALUE THAT WLL BE USED FOR PURPOSES
OF CALCULATI ON OF VERDI CT OR SETTLEMENT SET- OFFS OR CREDI TS, SUBJECT TO
THE ADJUSTMENT SPECIFIED | N SECTI ON NI NETY-N NE HUNDRED EI GHT OF THI S
ARTI CLE.

S 9908. SET- OFFS. THE DEFENDANTS WLL BE ENTITLED TO SET-OFFS OR
CREDITS OF THE FULL VALUE OF THE TRUST CLAI M5 AGAI NST ANY JUDGVENT
RENDERED AGAI NST THEM I N THE ASBESTOS ACTI ON. I N THE EVENT THAT A CO- DE-
FENDANT SETTLES OR OTHERW SE RESOLVES THE ASBESTOS CLAIMS AGAINST IT
PRIOR TO VERDI CT, |F A RELEASE OR RELEASES ARE OBTAI NED FOR THE BENEFI T
OF ASBESTOS TRUSTS THE DEFENDANTS REMAI NI NG | N THE ASBESTCS ACTI ON  NAY
PURSUE THOSE CLAI M5 BY ASSI GNVENT ACCORDI NG TO WHATEVER RI GHTS WERE HELD
BY CLAIMANTS. TO THE EXTENT THAT ANY APPLI CABLE LAW PROVI DES BROADER
RELI EF TO THE DEFENDANTS THAN IS SET FORTH HEREIN, NOTH NG IN TH' S
PROVI SION SHALL PROH BIT ANY DEFENDANT FROM PURSU NG SUCH BROADER
RELI EF.
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S 9909. REVERSAL OF SET-OFFS. |IN THE EVENT THAT DEFENDANTS OBTAIN A
CREDIT OR REDUCTION |IN A VERD CT BECAUSE OF THE ATTRI BUTED VALUE OF A
CLAI M PENDI NG BUT NOT YET PAI D AGAI NST AN ASBESTOS TRUST, AND THE CLAIM
G VING RISE TO THAT ATTRI BUTED VALUE | S REJECTED IN WHOLE OR I N PART BY
THE RELEVANT ASBESTOS TRUST OR TRUSTS, THOSE DEFENDANTS SHALL PAY TO THE
CLAI MANT, ON A SEVERAL BASI S, THElI R RESPECTI VE SHARE OF THE DI SCOUNT.
THE DEFENDANTS SHALL MAKE PAYMENT WTHIN ONE HUNDRED EICGHTY DAYS OF
SERVI CE OF EVI DENCE OF REJECTI ON OR REDUCTI ON OF THE CLAI M

S 9910. CONSOLI DATION OF CLAIMS. 1. A COURT MAY CONSOLI DATE FOR TRI AL
ANY NUMBER AND TYPE OF ASBESTOS CLAIMsS WTH THE CONSENT OF ALL THE
PARTI ES. | N THE ABSENCE OF SUCH CONSENT, THE COURT MAY CONSOLI DATE FOR
TRI AL ONLY ASBESTOS CLAI M5 RELATI NG TO THE EXPOSED PERSON AND MEMBERS OF
H S OR HER HOUSEHOLD.

2. NO CLASS ACTI ON OR ANY OTHER FORM OF MASS AGGREGATI ON CLAI M FI LI NG
RELATI NG TO MORE THAN ONE EXPOSED PERSON, EXCEPT CLAI M5 RELATING TO THE
EXPOSED PERSON AND MEMBERS OF H S OR HER HOUSEHOLD, SHALL BE PERM TTED
FOR ASBESTOS CLAI VB.

3. THE PROVISIONS OF THI S SECTION DO NOT PRECLUDE CONSOLI DATION OF
CASES BY COURT ORDER FOR PRETRI AL OR DI SCOVERY PURPCSES.

S 9911. FORUM NON- CONVENI ENS. AS TO ANY ASBESTOS CLAIM FILED ON OR
AFTER THE EFFECTI VE DATE OF THIS ARTICLE, OR THAT IS PENDING ON THE
EFFECTI VE DATE OF TH S ARTI CLE BUT THAT HAS NOT COMMENCED TRI AL OR ANY
NEW TRI AL OR RETRI AL FOLLOW NG MOTI ON, APPEAL, OR OTHERWSE WTH THE
PRESENTATION OF EVIDENCE TO THE TRIER OF FACT PRI OR TO THE EFFECTI VE
DATE OF THIS ARTICLE, |IF THE COURT IN WHI CH THE ASBESTOS CLAIM IS PEND-
NG ON WRI TTEN MOTI ON OF A PARTY, FINDS THAT IN THE | NTEREST OF JUSTI CE
AND FOR THE CONVENI ENCE OF THE PARTIES A CLAIM OR ACTION TO WHICH THI S
ARTI CLE APPLI ES WOULD BE MORE PROPERLY HEARD IN A FORUM OUTSIDE NEW
YORK, THE COURT SHALL DECLINE TO EXERCISE JURISDICTION UNDER THE
DOCTRI NE OF FORUM NON- CONVENI ENS AND SHALL STAY OR DISM SS THE CLAIM OR
ACTION. I N DETERM NI NG WVHETHER TO GRANT A MOTI ON TO STAY OR DI SM SS AN
ACTI ON UNDER THE DOCTRI NE OF A FORUM NON- CONVENI ENS, THE COURT SHALL
CONSI DER WHETHER:

1. AN ALTERNATE FORUM EXISTS IN WH CH THE CLAIM OR ACTI ON MAY BE
TRI ED;

2. THE ALTERNATE FORUM PROVI DES AN ADEQUATE REMEDY;

3. MAINTENANCE OF THE CLAIM OR ACTION IN THE COURTS OF TH S STATE
WOULD WORK A SUBSTANTI AL | NJUSTI CE TO THE MOVI NG PARTY;

4. THE ALTERNATE FORUM AS A RESULT OF THE SUBM SSI ON OF THE PARTI ES
OR OTHERW SE, CAN EXERCI SE JURI SDI CTI ON OVER ALL THE DEFENDANTS PROPERLY
JO NED TO THE PLAI NTI FF'S CLAI M

5. THE BALANCE OF THE PRI VATE | NTERESTS OF THE PARTIES AND THE PUBLIC
| NTEREST OF THE STATE PREDOM NATE I N FAVOR OF THE CLAI M OR ACTI ON BEI NG
BROUGHT | N AN ALTERNATE FORUM AND

6. THE STAY OR DI SM SSAL WOULD NOT RESULT | N UNREASONABLE DUPLI CATI ON
OR PROLI FERATI ON OF LI Tl GATI ON.

S 9912. SANCTI ONS FOR NON- COVPLI ANCE. FAI LURE BY A CLAI MANT TO COWPLY
WTH THE D SCOVERY REQUI REMENTS OUTLINED IN TH' S CHAPTER SHALL BE A
BASI S FOR SANCTI ONS AGAI NST THE CLAI MANT, | NCLUDI NG AT THE DI SCRETI ON
O THE COURT, UPON A FINDING THAT THE CLAI MANT W LLFULLY FAILED TO
COWLY W TH THE REQUI REMENTS OF THI S CHAPTER, DI SM SSAL OF THE ASBESTCS
ACTI ON W TH PREJUDI CE.

S 2. Subparagraph (i) of paragraph 1 of subdivision (d) of section
3101 of the civil practice |aw and rul es, as anmended by chapter 184 of
the laws of 1988, is anended to read as foll ows:
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(i) Upon request, each party shall identify each person whomthe party
expects to call as an expert witness at trial and shall disclose in
reasonabl e detail the subject matter on which each expert is expected to
testify, the substance of the facts and opi nions on which each expert is
expected to testify, the qualifications of each expert witness and a
summary of the grounds for each expert's opinion. A PARTY WHO HAS THE
BURDEN OF PROOF ON A CLAIM CAUSE OF ACTI ON, DAMAGE OR DEFENSE SHALL
SERVE | TS RESPONSE TO AN EXPERT DEMAND PURSUANT TO THIS SECTION ON OR
BEFORE THE FI LI NG OF THE NOTE OF | SSUE. SUCH PARTY HAS UNTIL THE FI LI NG
OF THE NOTE OF | SSUE TO SERVE SUCH RESPONSE REGARDLESS OF HOW EARLY THE
DEMAND |S MADE. ANY OPPOSI NG PARTY SHALL SERVE | TS ANSVWERI NG RESPONSE
PURSUANT TO THI' S SECTI ON NO LATER THAN SI XTY DAYS AFTER THE FILING OF
THE NOTE OF | SSUE. ANY AMENDED OR SUPPLEMENTAL EXPERT DI SCLOSURE SHALL
BE ALLOWED ONLY W TH THE PERM SSI ON OF THE COURT. A PARTY WHO FAILS TO
COWLY WTH TH' S RULE | S PRECLUDED FROM OFFERI NG THE TESTI MONY AND OPI N-
IONS OF THE EXPERT FOR WHOM A Tl MELY RESPONSE HAS NOT BEEN G VEN. THE
STATUTORY STAY FOR DI SCLOSURE PURSUANT TO SUBDI VI SION (B) OF RULE TH R-
TY-TWO HUNDRED FOURTEEN OF THI S CHAPTER UPON THE SERVI CE OF A DI SPCSI -
TI VE MOTI ON UNDER RULE THI RTY- TWO HUNDRED ELEVEN OF THIS CHAPTER SHALL
NOT APPLY TO THE SERVICE OF THESE EXPERT RESPONSES. ANY MOTI ON BY A
PARTY TO PRECLUDE, OR LIM T EXPERT TESTI MONY PURSUANT TO THI S SECTI ON
MUST BE MADE AS SOON AS PRACTI CABLE BUT NO LATER THAN FORTY- FI VE DAYS
AFTER THE PARTY' S RECElI PT OF THE EXPERT DI SCLOSURE OR THE MOTI ON W LL BE
WAl VED. However, where a party for good cause shown retains an expert an
i nsufficient period of tine before the cormencenent of trial to give
appropriate notice thereof, the party shall not thereupon be precluded
fromintroducing the expert's testinony at the trial solely on grounds
of nonconpliance wth this paragraph. In that instance, upon notion of
any party, made before or at trial, or onits ow initiative, the court
may nmeke whatever order may be just. In an action for nedical, dental or
podi atric mal practice, a party, in responding to a request, may omt the
nanes of nedical, dental or podiatric experts but shall be required to
disclose all other information concerning such experts ot herw se
required by this paragraph.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw



