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STATE OF NEW YORK

5959
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
March 9, 2015

Introduced by M of A GUNTHER -- read once and referred to the Comit -
tee on Mental Health

AN ACT to anend the nental hygiene law, in relation to directing the
commi ssioner of devel opnental disabilities to establish a procedure
t hrough whi ch persons with devel opnental disabilities may choose to
remain in a nonintegrated setting

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "enpl oynent first choice act".

S 2. Legislative intent. The |egislature hereby supports increasing
access to integrated enpl oynent settings for individuals wth devel op-
nmental disabilities. The legislature additionally finds, however, that
the policy to increase integrated enploynent opportunities shall not
preclude an individual's right to choose either an integrated or nonin-
tegrated setting in accordance with such individual's personal w shes.
Furthernore, the legislature supports an individual's wish to remain in
a nonintegrated setting in order to, anong other personal priorities,
retain friendships, continue their participation in their conmunity as
they so choose, and, in sone instances, maintain their ability to earn a
paycheck

The | egislature, therefore, finds that individuals with devel opnent al
disabilities, who currently participate in a nonintegrated setting,
shoul d be allowed to choose to remain in such a setting. To require such
individuals to transition out of this chosen environment underm nes the
gui ding Suprene Court decision in Onstead v. L.C., which held that the
Anericans with Disabilities Act of 1990 requires placenent of individ-
uals wth devel opnental disabilities in integrated settings rather than
noni nt egrated settings, but only when such a transfer is not opposed by
the affected individual. The legislature, therefore, declares this act
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to be a priority of the state's actions affecting individuals wth
devel opnental disabilities.

S 3. The nmental hygiene |law is anended by addi ng a new section 16.02
to read as foll ows:

S 16.02 INDI VIDUAL'S RI GHT OF CHO CE.

ANY | NDI VI DUAL W TH A DEVELOPMENTAL DI SABI LI TY WHO | S PARTI Cl PATING I N
A NONI NTEGRATED SETTI NG | NCLUDI NG BUT NOT LIMTED TO, A SHELTERED WORK-
SHOP, AND WHO CHOOSES TO REMAIN IN A NONI NTEGRATED SETTING MAY SEEK
ACCOVMODATI ON FROM THE COWM SSI ONER TO ALLOW SUCH PLACEMENT, PROVI DED
THAT PENDI NG SUCH REQUEST THE | NDI VI DUAL MAY REMAI N I N THE NONI NTEGRATED
SETTI NG

(A) ACCOMODATI ONS SHALL BE GRANTED AT THE DI SCRETION OF THE COW S-
SI ONER, WHO MAY ALSO REQUI RE THAT THE | NDI VI DUAL HAS COVPLETED AT LEAST
ONE OF THE FOLLOW NG

(1) PARTICI PATION | N AT LEAST ONE VOCATI ONAL ASSESSMENT EVERY FI VE
YEARS | N ACCORDANCE W TH REGULATI ONS PROMULGATED BY THE COWM SSI ONER
THE PRI MARY PURPOSE OF A VOCATI ONAL ASSESSMENT SHALL BE TO DETERM NE AN
I NDI VI DUAL' S | NTERESTS, STRENGTHS AND ABI LI TIES, | N ORDER TO | DENTI FY A
SUl TABLE MATCH BETWEEN THE | NDIVIDUAL AND A COWPETITIVE | NTEGRATED
EMPLOYMENT SETTI NG,

(2) COWPLETION OF ONE TRIAL | NTEGRATED WORK EXPERI ENCE EVERY FI VE
YEARS, VH CH CAN | NCLUDE ANY WORK EXPERIENCE WTH OR WTHOUT PAY IN
VH CH THE | NDI VI DUAL WORKS ALONGSI DE NON- DI SABLED COMORKERS, CUSTOVERS
OR PEERS, W TH THE APPROPRI ATE SERVI CES AND SUPPORTS FOR A SUFFI Cl ENT
PERFOD OF TIME TO ESTABLI SH WHETHER AN | NDI VI DUAL' S | NTERESTS, SKILLS
AND ABI LI TIES ARE WELL- SU TED FOR THE PARTI CULAR JOB. THE TRIAL | NTE-
GRATED WORK EXPERI ENCE SHALL BE SELECTED THROUGH A PERSON- CENTERED PLAN-
NI NG PROCESS AND SHALL BE | NDI VI DUALLY TAI LORED TO EACH PERSON. ALTERNA-
TI VELY, THE COWM SSI ONER MAY CONSI DER THE | NDI VI DUAL' S DEMONSTRATI ON OF
AN | NABI LI TY TO PARTI Cl PATE | N AN | NTEGRATED WORK SETTI NG DUE TO A DOCU-
MENTED MEDI CAL CONDI TI ON THAT POSES AN | MVEDI ATE AND SERI OUS THREAT TO
THE | NDI VIDUAL'S HEALTH OR SAFETY, OR THE HEALTH OR SAFETY OF OTHERS I N
AN | NTEGRATED WORK SETTI NG,

(3) RECEI PT OF OUTREACH, EDUCATI ON AND SUPPORT SERVI CES | N ACCORDANCE
W TH REGULATIONS PROMULGATED BY THE COW SSI ONER. OUTREACH, EDUCATI ON
AND SUPPORT SERVI CES ARE SERVI CES DESI GNED TO EXPLAIN THE BENEFITS OF
SUPPORTED EMPLOYMENT, AS DEFINED I N SUBDI VI SI ON ELEVEN OF SECTI ON ONE
THOUSAND TWO OF THE EDUCATI ON LAW THAT ADDRESS CONCERNS OF FAM LI ES AND
PERCEI VED OBSTACLES TO PARTI Cl PATION, AND ARE DESIGNED TO ENCOURAGE
INDI VIDUALS IN DAY ACTIVITY SERVICE PROGRAMS, | NCLUDI NG I N SHELTERED
WORKSHOPS AND FACI LI TY- BASED DAY PROGRAMS, AND THEIR FAMLIES TO SEEK
SUPPORTED EMPLOYMENT SERVI CES, AS DEFI NED UNDER SUBDI VI SI ON TWELVE OF
SECTI ON ONE THOUSAND TWO OF THE EDUCATI ON LAW OR

(4) I NVOLVEMENT I N A BENEFI TS COUNSELI NG CONSULTATION | N ACCORDANCE
W TH REGULATI ONS PROMULGATED BY THE COWM SSI ONER. A BENEFI T COUNSELI NG
CONSULTATI ON SHALL PROVI DE | NFORMATI ON TO THE | NDI VIDUAL AND HS OR HER
FAM LY OR GUARDI AN ABOUT THE | MPACT OF EARNED | NCOVE ON THE | NDI VI DUAL' S
PUBLI C BENEFI TS.

(B) THE OFFI CE SHALL ENSURE THAT | NDI VI DUALS WHO ARE GRANTED ACCOVMD
DATI ON TO PARTI CI PATE IN A NONI NTEGRATED SETTING SHALL CONTINUE TO
RECEI VE SERVICES AND ANY ADDI TI ONAL SERVI CES THE OFFI CE DETERM NES ARE
NECESSARY TO ENABLE THE | NDI VI DUAL' S MEANI NGFUL PARTICI PATION IN THE
CHOSEN SETTI NG

(©) THE PROCEDURES FOR OBTAI NIl NG ACCOVMODATI ON TO REMAI N I N A NONI NTE-
GRATED SETTING SHALL NOT SUPERSEDE NOR BAR THE | NDI VIDUAL'S CHO CE TO
REMAI N | N A NONI NTEGRATED SETTI NG
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(D) THE ACCOMMODATI ON TO REMAI N I N A NONI NTEGRATED SETTI NG SHALL NOT
DMN SH THE IND VIDUAL'S ELIGBILITY FOR RECEIPT OF SERVI CES UNDER
TI TLE ELEVEN OF ARTI CLE FI VE OF THE SOCI AL SERVI CES LAW AND SUCH | NDI -
VIDUAL'S ELIGBILITY TO RECEIVE SUCH SERVI CES SHALL BE SUBSTANTI ALLY
SIMLAR TO BENEFITS THAT WULD HAVE BEEN RECEI VED HAD THE | NDI VI DUAL
CHOSEN TO PARTI Cl PATE | N AN | NTEGRATED SETTI NG

(E) THE COWMM SSI ONER | S AUTHORI ZED TO | SSUE, AMEND OR REPEAL ANY REGU
LATI ONS AS HE OR SHE SHALL DEEM NECESSARY TO | MPLEMENT THE PROVI SI ONS OF
THI S SECTI ON.

S 4. The conmm ssioner of devel opnental disabilities shall anend and
resubmt to the Federal Centers for Medicare and Medicaid Services the
final New York plan to increase conpetitive enpl oynent opportunities for
peopl e with devel opnental disabilities, as approved on May 1, 2014, in
order to secure the continued federal financial participation for prevo-
cational services and any other necessary federal funds for those indi-
vi dual s choosing a sheltered workshop setting pursuant to section 16.02
of the nental hygiene law. The plan, as amended according to this
section, shall stipulate that facility-based prevocational services
shall continue to be eligible for federal funding, as allowed by such
centers' stated policy that its regulations do not prohibit individuals
from receiving prevocational services in a facility-based setting, such
as a sheltered workshop, as referenced in its Infornmational Bulletin on
Enpl oynent Services dated Septenber 16, 2011, and its rel ated docunent
titled "HCBS Final Regulations 42 C.F.R Part 441: Questions and Answers
Regarding Hone and Conmmunity-Based Settings; Publ i c Noti ce and
Coment s".

S 5. This act shall take effect immediately.



