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STATE OF NEW YORK

4766
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
February 6, 2015

Introduced by M of A MKEVITT, GRAF, MONTESANO KOLB -- read once and
referred to the Commttee on Codes

AN ACT to anend the crimnal procedure |law and the <civil practice |aw
and rules, inrelation to the enforcenent of orders of restitution or
reparation

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (b) of subdivision 6 of section 420.10 of the
crimnal procedure |aw, as anmended by chapter 618 of the laws of 1992,
is amended to read as foll ows:

(b) The district attorney may, in his or her discretion, and nust,
upon order of the court, institute proceedings to collect such fine,
restitution or reparation INCLUDING BUT NOT LIMTED TO, THE RETENTI ON
OF A COLLECTI ON AGENCY PREVI QUSLY APPROVED BY THE COURT | N ACCORDANCE
W TH THE GUI DELI NES ESTABLI SHED BY THE OFFI CE OF COURT ADM NI STRATI ON.

S 2. Subdivision 6 of section 420.10 of the crimnal procedure lawis
anmended by addi ng a new paragraph (c) to read as foll ows:

(© THE COURT MAY MAKE AN | NCOVE DEDUCTI ON ORDER FOR RESTITUTION OR
REPARATI ON  ENFORCEMENT UNDER SECTI ON FI FTY- TWD HUNDRED FORTY- TWO OF THE
Cl VI L PRACTI CE LAW AND RULES.

S 3. The section heading of section 5241 of the civil practice | aw and
rul es, as added by chapter 809 of the |laws of 1985, is anmended to read
as foll ows:

I ncone execution for support, RESTITUTI ON OR REPARATI ON enf orcenent.

S 4. Subdivision (a) of section 5241 of the civil practice | aw and
rules is amended by adding a new paragraph 1-a to read as fol |l ows:

1-A. "ORDER OF RESTI TUTI ON OR REPARATI ON' MEANS ANY ORDER OF A COURT
REQU RING AS PART OF A SENTENCE | MPOSED UPON A PERSON CONVI CTED OF AN
OFFENSE, A DEFENDANT TO MAKE RESTI TUTION OF THE FRU TS OF H' S OFFENSE OR
REPARATI ON FOR THE LOSS OR DAMAGE CAUSED THEREBY.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 5. Paragraphs 2, 3, 7 and 8 of subdivision (a) of section 5241 of
the civil practice |aw and rul es, as added by chapter 809 of the |aws of
1985, are anended to read as foll ows:

2. "Debtor" means any person directed to nmake paynments by an order of
support, RESTI TUTI ON OR REPARATI ON.

3. "Creditor” neans any person entitled to enforce an order of
support, including a support collection unit OR AN ORDER OF RESTI TUTI ON
OR REPARATI ON.

7. "Default” neans the failure of a debtor to remt to a creditor
three paynents on the date due in the full anount directed by [the] AN
order of support, RESTITUTION OR REPARATION or the accunulation of
arrears equal to or greater than the anmount directed to be paid for one
nont h, whi chever first occurs.

8. "M stake of fact" neans an error in the amount of current support,
RESTI TUTI ON OR REPARATION or arrears or in the identity of the debtor or
that the order of support, RESTI TUTI ON OR REPARATI ON does not exi st or
has been vacat ed.

S 6. Paragraph 1 of subdivision (b) of section 5241 of the civil prac-
tice law and rul es, as anended by chapter 270 of the laws of 2013, is
amended to read as foll ows:

(1) Wen a debtor is in default, an execution for support enforcenent
may be issued by the support collection unit, or by the sheriff, the
clerk of court or the attorney for the creditor as an officer of the
court. WHEN A DEBTOR IS I N DEFAULT, AN EXECUTION FOR RESTITUTION OR
REPARATI ON  ENFORCEMENT MAY BE | SSUED BY THE SHERI FF, THE CLERK OF THE
COURT OR THE ATTORNEY FOR THE CREDI TOR AS AN OFFI CER OF THE COURT. Were
a debtor is receiving or wll receive incone, an execution for
deductions therefrom in amounts not to exceed the limts set forth in
subdi vision (g) of this section nay be served upon an enpl oyer or incone
payor after notice to the debtor. The amount of the deductions to be
wi thheld shall be sufficient to ensure conpliance with the direction in
the order of support, RESTI TUTI ON OR REPARATION and shall include an
addi tional amount to be applied to the reduction of arrears. The issuer
may anend the execution before or after service wupon the enployer or
income payor to reflect additional arrears or paynents made by the
debtor after notice pursuant to subdivision (d) of this section, or to
conform the execution to the facts found upon a determ nation nmade
pursuant to subdivision (e) of this section.

S 7. The subdivi sion headi ng, the opening paragraph and subparagraph
(ii) of paragraph 1 of subdivision (c) of section 5241 of the civil
practice | aw and rul es, the subdivision heading as anmended by chapter 59
of the laws of 1993, the opening paragraphs and subparagraph (ii) as
anended by chapter 270 of +the |aws of 2013, are anmended to read as
fol | ows:

Execution for support, RESTI TUTI ON OR REPARATI ON enforcenent; form

The incone execution shall be on the form for income wthholding
promul gated by the office of tenporary and disability assistance for
this purpose and shall include the necessary information and directions
to ensure its characterization as an inconme wthholding notice as
descri bed and required by subsection (b) of section six hundred sixty-
six of title forty-two of the United States Code; provided, however,
that where the court enters an order for spousal support, RESTITUTI ON OR
REPARATI ON only for which inconme withholding wll be ordered by the
sheriff, the clerk of court or the attorney for the creditor, an alter-
nat e [ spousal support] formfor incone wthholding pronulgated by the
office of tenporary and disability assistance may be used but is not
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required. In addition, the incone execution shall specify the court in
which it was entered, the anobunt of the periodic paynents directed, and
the names of the debtor and creditor. In addition, to the extent not
al ready provided on the formfor income w thhol ding, a separate docunent
shal |l be served with the incone execution which shall include:

(ii) the amount of the deductions to be nade therefromon account of
current support, RESTI TUTI ON OR REPARATI ON and the anmobunt to be applied
to the reduction of arrears;

S 8. Subdivision (e) of section 5241 of the civil practice | aw and
rul es, as anended by chapter 94 of the | aws of 2008, is anended to read
as foll ows:

(e) Determnation of mstake of fact. Were the execution has been
i ssued by the support collection unit, the debtor may assert a m stake
of fact and shall have an opportunity to make a subm ssion in support of
the objection within fifteen days from service of a copy thereof. Ther-
eafter, the agency shall determne the nerits of the objection, and
shall notify the debtor of its determnation wthin forty-five days
after notice to the debtor as provided in subdivision (d) of this

section. If the objection is disallowed, the debtor shall be notified
that the incone execution wll be served on the enployer or incone
payor, and of the tine that deductions wll begin. Were the incone

execution has been issued by an attorney as officer of the court, or by
the sheriff, or by the clerk of the <court, the debtor may assert a
m stake of fact wthin fifteen days from service of a copy thereof by
application to the suprene court or to the famly court having jurisdic-
tion in accordance with section four hundred sixty-one of the famly
court act. If application is made to the famly court, such application
shall be by petition on notice to the creditor and it shall be heard and
deternmined in accordance with the provisions of section four hundred
thirty-nine of the famly court act, and a determ nation thereof shal
be made, and the debtor notified thereof within forty-five days of the
application. If application is nmade to the supreme court such applica-
tion shall be by order to show cause or notion on notice to the creditor
in the action in which the order or judgenent sought to be enforced was
entered and a determ nation thereof shall be nade, and the debtor noti -
fied thereof within forty-five days of the application. WHERE THE
| NCOVE EXECUTI ON HAS BEEN | SSUED BY AN ATTORNEY AS OFFI CER OF THE COURT,
OR BY THE SHERIFF, OR BY THE CLERK OF THE COURT TO ENFORCE AN ORDER OF
RESTI TUTI ON OR REPARATI ON, THE DEBTOR MAY ASSERT A M STAKE OF FACT WTH
I N FI FTEEN DAYS FROM SERVI CE OF A COPY THERECF BY APPLICATION TO THE
SUPREME COURT HAVING | SSUED SUCH ORDER SUCH APPLI CATI ON SHALL BE BY
PETI TI ON ON NOTI CE TO THE CREDI TOR, AND | T SHALL BE HEARD AND DETERM NED
| N ACCORDANCE W TH THE PROVI SI ONS OF ARTI CLE FOUR OF THI S CHAPTER, AND A
DETERM NATI ON THERECOF SHALL BE MADE, AND THE DEBTOR NOTIFIED THERECF
W THI N FORTY- FI VE DAYS OF THE APPLI CATI ON

S 9. The opening paragraph of paragraph 1 of subdivision (g) of
section 5241 of the civil practice law and rul es, as anended by chapter
270 of the laws of 2013, is anended to read as foll ows:

An enployer or incone payor served with an incone execution shal
conmence deductions frominconme due or thereafter due to the debtor no
|ater than the first pay period that occurs fourteen days after service
of the execution, and shall remt payments within seven busi ness days of
the date that the debtor is paid. Each paynent remtted by an enployer
or income payor shall include the information as instructed on the
i ncome execution and shall be payable to and remtted to the state
di sbursenment unit established in this state in accordance with section
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six hundred fifty-four-b of title forty-two of the United States Code
unless the income execution is for spousal support only, in which case
the paynments shall be payable to and remtted to the creditor. If the
noney due to the debtor consists of salary or wages and his or her
enpl oynment is term nated by resignation or dismssal at any tine after
service of the execution, the levy shall thereafter be ineffective, and
t he execution shall be returned, unless the debtor is reinstated or
re-enployed wthin ninety days after such term nation. An enpl oyer nust
notify the issuer pronptly when the debtor term nates enploynent and
provide the debtor's last address and nane and address of the new
enpl oyer, if known. An incone payor nust notify the issuer pronptly when
t he debtor no | onger receives incone and nust provide the debtor's | ast
address and the nane and address of the debtor's new enployer, if known.
Were the income is conpensation paid or payable to the debtor for
personal services, the anmobunt of the deductions to be wthheld FOR
SUPPCRT ENFORCEMENT shal | not exceed the foll ow ng:

S 10. Subdivision (g) of section 5241 of the civil practice | aw and
rules is amended by adding a new paragraph 5 to read as foll ows:

(5) WHERE THE | NCOVE | S COVPENSATI ON PAI D OR PAYABLE TO THE DEBTOR FOR
PERSONAL SERVI CES, THE AMOUNT OF THE DEDUCTIONS TO BE WTHHELD FOR
RESTI TUTI ON OR REPARATI ON SHALL NOT EXCEED FI FTY PERCENT OF THE EARNI NGS
O THE DEBTOR REMAINING AFTER THE DEDUCTI ON THEREFROM OF ANY AMOUNTS
REQUI RED BY LAW TO BE W THHELD (" DI SPOSABLE EARNI NGS") .

S 11. The section headi ng and subdivisions (a) and (b) of section 5242
of the civil practice law and rul es, as anmended by chapter 170 of the
| aws of 1994, are amended to read as foll ows:

I ncone deduction order for support, RESTI TUTI ON OR REPARATI ON enf or ce-

nment . (a) Upon application of a creditor, for good cause shown, and
upon such terns as justice may require, the court nay correct any
defect, irregularity, error or onission in an incone execution for

support, RESTITUTION OR REPARATION enforcenment issued pursuant to
section [5241] FIFTY-TWO HUNDRED FORTY-ONE of this article.

(b) Upon application of a creditor, for good cause shown, the court
may enter an income deduction order for support, RESTITUTI ON OR REPARA-
TION enforcenent. In determ ni ng good cause, the court nay take into
consi deration evidence of the degree of such debtor's past financia
responsibility, credit references, credit history, and any other natter
the court considers relevant in determning the |ikelihood of paynent in
accordance with the order of support, RESTITUTI ON OR REPARATI ON. Pr oof
of default establishes a prina facie case agai nst the debtor, which can
be overcone only by proof of the debtor's inability to make the
paynment s. Unless the prim facie case is overcone, the court shal
enter an income deduction order for support, RESTITUTION OR REPARATI ON
enf orcenent pursuant to this section.

S 12. Subdivision (g) of section 5242 of the civil practice | aw and
rul es, as anended by chapter 270 of the |aws of 2013, is anended to read
as foll ows:

(g) An order pursuant to this section shall take priority over any
other assignment, levy or process. |If an enployer or income payor is
served with nore than one incone deduction order FOR RESTITUTION
ENFORCEMENT, REPARATI ON ENFORCEMENT OR SUPPORT ENFORCEMENT pertaining to
a single enployee pursuant to this section, or with an order issued
pursuant to this section and also an execution pursuant to section
[5241] FIFTY-TWO HUNDRED FORTY-ONE of this article, and if the conbi ned
total amount of the incone to be withheld exceeds the limts set forth
in subdivision (f) of this section, the enployer or income payor shal



~NoOo o~ WNE

A. 4766 5

wi t hhol d the maxi nrum anount permtted thereby and pay to each creditor
that proportion thereof which such creditor's claim bears to the
conbi ned total.

S 13. This act shall take effect on the one hundred twentieth day
after it shall have become a | aw, except that any guidelines necessary
for the tinmely inplenmentation of this act on its effective date shall be
est abl i shed on or before such date.



