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STATE OF NEW YORK

3631
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2015

Introduced by M of A GOITFRIED -- read once and referred to the
Conmittee on Health

AN ACT to anend the public health aw and the nental hygiene law, in
relation to patient health information and nedi cal records

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 17 of the public health law, as anmended by chapter
165 of the laws of 1991, the first undesi gnated paragraph as anmended by
chapter 576 of the laws of 1998, is amended to read as foll ows:

S 17. Release of [nedical] HEALTH records TO A DESI GNATED HEALTH CARE
PROVI DER. 1. Upon the witten request of any conpetent patient, parent
or guardian of an infant, a guardian appointed pursuant to article
ei ghty-one of the nental hygiene |aw, or conservator of a conservatee,
[an exam ning, consulting or treating physician or hospital nust] A
HEALTH CARE PROVI DER WHO HAS PROVI DED PROFESSI ONAL HEALTH CARE SERVI CES
PERTAINING TO A PATIENT SHALL release and deliver, exclusive of
NON- CLI NIl CAL  personal notes of the [said physician or hospital] HEALTH
CARE PROVI DER, copies of all [x-rays, nedical] REQUESTED HEALTH records
[and test records including all laboratory tests] regarding that patient
to any other designated [physician or hospital provided, however, that]
HEALTH CARE PROVI DER. HOWEVER, such records concerning the treatnent of
an infant patient for venereal disease or the performnce of an abortion
operation upon such infant patient shall not be released or in any
manner be rmade available to the parent or guardi an of such infant, and
provi ded, further, that original nmanmograns, rather than copies thereof,
shal | be rel eased and delivered. WHERE A HEALTH CARE PROVI DER MAI NTAI NS
A HEALTH RECORD | N ELECTRONIC FORM | T MAY PROVI DE THE RECORD UNDER THI S
SECTI ON | N A REASONABLY USABLE ELECTRONI C FORM AND SHALL PROVIDE IT IN
SUCH FORM | F REQUESTED BY THE PERSON MAKI NG THE REQUEST.

[Ei ther the physician or hospital] 2. A HEALTH CARE PROVI DER i ncurring
t he expense of providing copies of [x-rays, nedical] HEALTH records [and

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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test records including all |aboratory tests] pursuant to the provisions
of this section nay inpose a reasonable charge to be paid by the person
requesting the rel ease and deliverance of such records as rei nbursenent
[for such] NOT TO EXCEED THE HEALTH CARE PROVI DER S ACTUAL expenses,
provi ded, however, that the [physician or hospital] HEALTH CARE PROVI DER
may not inpose a charge for copying an original mamobgram when the
ori ginal has been released or delivered to any conpetent patient, parent
or guardian of an infant, a guardian appointed pursuant to article
ei ghty-one of the nental hygiene Iaw, or a conservator of a conservatee
and provided, further, that any charge for delivering an original nmamo-
gram pursuant to this section shall not exceed the documented ACTUAL
costs associated therewith[. However, the reasonable charge], WHICH for
paper copies shall not exceed seventy-five cents per page. A rel ease of
records under this section shall not be denied solely because of inabil-
ity to pay. NO CHARGE MAY BE | MPOSED UNDER THI S SECTI ON FOR PROVI DI NG,
RELEASI NG OR DELI VERI NG HEALTH RECORDS OR COPI ES OF HEALTH RECORDS WHERE
REQUESTED FOR THE PURPOSE OF SUPPORTING A CLAIM OR APPEAL FOR ANY
GOVERNMVENT BENEFI T OR PROGRAM

3. WHERE A HEALTH CARE PROVI DER PROVIDES HEALTH CARE PROFESSI ONAL
SERVICES AS AN EMPLOYEE OF OR UNDER CONTRACT W TH ANOTHER HEALTH CARE
PROVI DER, COWPLI ANCE WTH THI S SECTI ON SHALL BE THE RESPONSIBILITY OF
THE HEALTH CARE PROVI DER THAT EMPLOYS OR CONTRACTS FOR THE SERVI CES OF
THE OTHER HEALTH CARE PROVI DER, UNLESS THE TERMS OF THE EMPLOYMENT OR
CONTRACT EXPLICITLY PROVIDE OTHERWSE. |IF A HEALTH CARE PROVIDER
RECEI VES A REQUEST UNDER THI' S SECTI ON AND COWPLI ANCE | S THE RESPONSI BI L-
| TY OF A DI FFERENT HEALTH CARE PROVIDER UNDER THI'S SUBDI VI SION, THE
HEALTH CARE PROVI DER RECElI VI NG THE REQUEST SHALL | MVEDI ATELY | NFORM THE
REQUESTI NG PARTY TO WHI CH HEALTH CARE PROVI DER THE REQUEST SHOULD BE
DI RECTED.

4. For the purposes of this section the [term"|aboratory tests" shall
i ncl ude] FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS

(A) "HEALTH RECORD' | NCLUDES ANY PATI ENT | NFORMATI ON AS DEFI NED I N
SECTI ON El GHTEEN OF THI'S TI TLE, X- RAYS AND OTHER | MAGES, AND RECORDS OF
LABORATORY TESTS |INCLUDI NG but not [be] limted to tests and exam na-
tions adm nistered in clinical |aboratories or blood banks as those
ternms are defined in section five hundred seventy-one of this chapter.

(B) "HEALTH CARE PROVIDER' AND "HEALTH CARE PRACTI TI ONER' HAVE THE
SAME MEANI NGS AS DEFI NED I N SECTI ON EI GHTEEN OF THI S TI TLE

(O "PROFESSI ONAL HEALTH CARE SERVI CES' MEANS THE SERVI CES OF A HEALTH
CARE PROVI DER EXAM NI NG, ASSESSI NG TREATI NG OR CONSULTING I N RELATION
TO A PATIENT OR PATIENT'S CONDI TION, WTH N THE SCOPE OF PRACTICE OF A
HEALTH CARE PRACTI TI ONER

S 2. Paragraphs (c), (d) and (e) of subdivision 1 of section 18 of the
public health | aw, paragraphs (c) and (d) as added by chapter 497 of the
| aws of 1986, paragraph (e) as anmended by chapter 2 of the | aws of 1990,
and the cl osing paragraph of paragraph (e) as anended by chapter 576 of
the laws of 1998, are anmended and a new paragraph (j) is added to read
as foll ows:

(c) "Health care facility" or "facility" means a hospital as defined
in article twenty-eight of this chapter, a honme care services agency as
defined in article thirty-six of this chapter, a hospice as defined in
article forty of this chapter, a health maintenance organization as
defined in article forty-four of this chapter, [and] a shared health
facility as defined in article forty-seven of this chapter; OR AN ENTITY
THAT PROVIDES THE HEALTH CARE PROFESSI ONAL SERVI CES OF A HEALTH CARE



Co~NOoOUIT~hWNE

A. 3631 3

PROVI DER BY EMPLOYI NG OR CONTRACTI NG FOR THE HEALTH CARE PROFESSI ONAL
SERVI CES OF A HEALTH CARE PROVI DER.

(d) "Health <care practitioner" or "practitioner" neans a person
i censed under article one hundred thirty-one (MeEDICINE), one hundred
thirty-one-B (PHYSI Cl AN ASSI STANTS), ONE HUNDRED THI RTY- ONE- C ( SPECI AL-
| ST ASSI STANT), one hundred thirty-two (CH ROPRACTIC), one hundred thir-
ty-three (DENTISTRY AND DENTAL HYG ENE), ONE HUNDRED THI RTY- FOUR
(LI CENSED PERFUSI ONI STS), one hundred thirty-six (PHYSI CAL THERAPY AND
PHYSI CAL THERAPY ASSI STANTS), ONE HUNDRED THI RTY- SEVEN ( PHARMACY), one
hundred thirty-nine (NURSING, ONE HUNDRED FORTY ( PROFESSI ONAL M DW FERY
PRACTI CE), one hundred forty-one (PODI ATRY), one hundred forty-three
(OPTOVETRY), one hundred forty-four (OPHTHALM C DI SPENSI NG, one hundred
fifty-three (PSYCHOLOGY), one hundred fifty-four (SOCIAL WORK), ONE
HUNDRED FI FTY- FI VE ( MASSAGE THERAPY), one hundred fifty-six [or] (OCCU
PATI ONAL THERAPY, ONE HUNDRED FI FTY- SEVEN (DI ETETI CS AND NUTRI TI ON), one
hundred fifty-ni ne (SPEECH LANGUAGE PATHOLOG STS OR AUDI OLCd STS), ONE
HUNDRED SI XTY ( ACUPUNCTURE), ONE HUNDRED SI XTY- TWO ( ATHLETI C TRAI NERS) ,
ONE HUNDRED SI XTY- THREE (MENTAL HEALTH PRACTI TI ONERS), ONE HUNDRED
SI XTY- FOUR ( RESPI RATORY THERAPI STS AND RESPI RATORY THERAPY TECHNI Cl ANS),
ONE HUNDRED SI XTY-FIVE (CLI NI CAL LABORATORY TECHNOLOGY PRACTI CE), ONE
HUNDRED Sl XTY- SI X ( MEDI CAL PHYSI CS PRACTI CE), OR ONE HUNDRED Sl XTY- SEVEN
(APPLI ED BEHAVI OR ANALYSI S) of the education law [or a person certified
under section twenty-five hundred sixty of this chapter].

(e) (1) "Patient information” or "information" nmeans: any infornmation
OR HEALTH RECORD concerning or relating to the examnation, health
assessment including, but not limted to, a health assessnment for insur-
ance and enploynment purposes [or], CONSULTING I N RELATION TO treat nment
of PROVI DI NG DRUGS OR DEVI CES, OR PROVI DI NG PROFESSI ONAL HEALTH CARE
SERVI CES PERTAINING TO an identifiable subject naintained or possessed
by a health care [facility or health <care practitioner who] PROVIDER
WHI CH has provided or is providing services [for assessnment of a health
condition including, but not limted to, a health assessnent for insur-
ance and enpl oynment purposes or has treated or is treating such subject,
except (i)]. | T SHALL | NCLUDE X- RAYS AND OTHER | MAGES, AND RECORDS OF
LABORATORY TESTS | NCLUDI NG BUT NOT LIMTED TO TESTS AND EXAM NATI ONS
ADM NI STERED | N CLI NI CAL LABORATORI ES OR BLOOD BANKS AS THOSE TERMS ARE
DEFI NED | N SECTI ON FI VE HUNDRED SEVENTY-ONE OF THIS CHAPTER | T SHALL
| NCLUDE RECORDS OF CHARGES TO, AND PAYMENTS RECElI VED FROM THE PATI ENT
OR | DENTI FI ABLE SUBJECT OR ANY OTHER PARTY ON BEHALF OF THE PATIENT OR
| DENTI FI ABLE SUBJECT, FOR ANY SUCH SERVI CES, DRUGS OR DEVI CES.

(1) "PATIENT | NFORVATION' OR "I NFORVATION' SHALL NOT | NCLUDE (A)
informati on and clinical records subject to the provisions of section
[23.05 or] 33.13 of the nental hygiene law, (ii)]; (B) NON CLI N CAL
personal notes and observations of a health care practitioner, provided
that such personal notes and observations are maintained by the practi-
tioner and not disclosed by the practitioner to any other person after
January first, nineteen hundred eighty-seven[, (i1ii)]; (C information
mai ntai ned by a practitioner, concerning or relating to the prior exam
ination or treatnent of a subject received fromanother practitioner,
provi ded however, that such information nay be requested by the subject
directly fromsuch other practitioner in accordance with the provisions
of this section, AND PROVI DED FURTHER THAT THI S CLAUSE DOES NOT APPLY TO
ANY REFERRAL, ORDER, AUTHORI ZATI ON, OR PRESCRI PTION RECEI VED FROM THE
OTHER PRACTITIONER, and [(iv)] (D) data disclosed to a practitioner in
confi dence by other persons on the basis of an express condition that
such data would never be disclosed to the subject or other persons,
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provi ded that such data has never been disclosed to any other person. I|f
at any tinme such personal notes and observations or such data is
di sclosed, it shall be considered patient information for purposes of
this section. For purposes of this subdivision, "disclosure to any other
person” shall not include disclosures nade to practitioners as part of a
consultation or referral during the treatnment of the subject, to persons
reviewi ng information or records in the ordinary course of ensuring that
a provider is in conpliance with applicable quality of care, licensure
or accreditation standards, to an enployee or official of a federal,
state or | ocal agency for the sole purpose of conducting an audit in the
course of his or her official duties, to the statew de planning and
research cooperative system to other persons pursuant to a court order,
to governnmental agencies, insurance conpanies |icensed pursuant to the
insurance law and other third parties requiring information necessary
for paynments to be nade to or on behalf of patients, to qualified
researchers, to the [state board for professional nedical conduct]
DEPARTMENT OF HEALTH OR THE DEPARTMENT OF EDUCATI ON when such [board]
requests such information in the exercise of its statutory function, to
an insurance carrier insuring, or an attorney consulted by, a health
care provider, or to a health naintenance organi zation certified pursu-
ant to article forty-four of this chapter or licensed pursuant to the
i nsurance law, or to the conmttee or a court pursuant to the provisions
of this section.

(I'11) For purposes of this subdivision treatnment of a subject shal
not include diagnostic services, except nammography, perforned by a
practitioner at the request of another health care practitioner
provi ded, however, that such information, and rmamobgrans, my be
requested by the subject directly fromthe practitioner at whose request
such di agnostic services were perforned, in accordance wth the
provi sions of this section.

(J) "PROFESSI ONAL HEALTH CARE SERVI CES' MEANS THE SERVI CES OF A HEALTH
CARE PROVI DER EXAM NI NG, ASSESSI NG TREATI NG OR CONSULTING I N RELATION
TO AN | DENTI FI ABLE SUBJECT OF AN | DENTI FI ABLE SUBJECT' S CONDI TI ON, W TH-
IN THE SCOPE OF PRACTI CE OF A HEALTH CARE PRACTI TI ONER

S 3. Paragraphs (d) and (e) of subdivision 2 of section 18 of the
public health | aw, as anmended by chapter 576 of the laws of 1998, are
anmended and a new paragraph (j) is added to read as foll ows:

(d) Subject to the provisions of subdivision three of this section,
upon the witten request of any qualified person, a health care provider
shall furnish to such person, within a reasonable tine, a copy of any
patient information requested, and original mamograns requested, which
the person is authorized to inspect pursuant to this subdivision. WHERE
A HEALTH CARE PROVI DER MAI NTAI NS THE PATI ENT | NFORMATION I N ELECTRONI C
FORM | T MAY PROVIDE THE PATI ENT | NFORVATI ON UNDER THI'S SECTION IN A
REASONABLY USABLE ELECTRONIC FORM AND SHALL PROVIDE IT IN SUCH FORM | F
REQUESTED BY THE PERSON MAKI NG THE REQUEST.

(e) The provider nay inpose a reasonable charge for all inspections
and copi es, not exceedi ng the REASONABLE AND ACTUAL costs incurred by
such provider, provided, however, that a provider nay not inpose a
charge for copying an original mammogram when the original has been
furnished to any qualified person and provided, further, that any charge
for furnishing an origi nal nmanmogram pursuant to this section shall not
exceed the docunmented costs associated therewith[. However, the reason-
abl e charge], WHI CH for paper copies shall not exceed seventy-five cents
per page. A qualified person shall not be denied access to patient
i nformati on solely because of inability to pay. NO CHARGE MAY BE
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| MPOSED UNDER THIS SECTION FOR PROVIDI NG RELEASING OR DELIVERI NG
PATI ENT | NFORMATI ON OR COPI ES OF PATI ENT | NFORVATI ON WVHERE REQUESTED FOR
THE PURPOSE OF SUPPORTI NG A CLAIM OR APPEAL FOR ANY GOVERNMVENT BENEFI T
OR PROGRAM

(J) WHERE A HEALTH CARE PROVI DER PROVI DES HEALTH CARE PROFESSI ONAL
SERVI CES AS AN EMPLOYEE OF OR UNDER CONTRACT WTH ANOTHER HEALTH CARE
PROVI DER, COWPLIANCE WTH TH S SECTI ON SHALL BE THE RESPONSI BI LI TY OF
THE HEALTH CARE PROVI DER THAT EMPLOYS OR CONTRACTS FOR THE SERVICES OF
THE OTHER HEALTH CARE PROVI DER, UNLESS THE TERM5S OF THE EMPLOYMENT OR
CONTRACT EXPLICITLY PROVIDE OTHERWSE. |IF A HEALTH CARE PROVIDER
RECEI VES A REQUEST UNDER THI' S SECTI ON AND COWPLI ANCE | S THE RESPONSI BI L-
ITY OF A DIFFERENT HEALTH CARE PROVI DER UNDER THI S SUBDI VI SI ON, THE
HEALTH CARE PROVI DER RECEI VI NG THE REQUEST SHALL | MVEDI ATELY | NFORM THE
REQUESTI NG PARTY TO WHI CH HEALTH CARE PROVI DER THE REQUEST SHOULD BE
DI RECTED.

S 4. Paragraphs 1, 3 and 4 of subdivision (a) of section 33.16 of the
nmental hygiene | aw, paragraphs 1 and 4 as anended by chapter 226 of the
| aws of 1991, and paragraph 3 as anended by chapter 37 of the I|aws of
2011, are anended to read as foll ows:

1. "Cinical record" neans any information concerning or relating to
t he exam nation or treatnent of, CONSULTING I N RELATI ON TO TREATMENT OF,
PROVI DI NG DRUGS OR DEVI CES, OR PROVI DI NG PROFESSI ONAL MENTAL OR BEHAV-
| ORAL HEALTH CARE SERVICES PERTAINING TO an identifiable patient or
client maintained or possessed by a facility which has treated or is
treating such patient or client, except data disclosed to a practitioner
in confidence by other persons on the basis of an express condition that
such data would never be disclosed to the patient or client or other
persons, provided that such data has never been disclosed by the practi-
tioner or a facility to any other person. If at any tine such data is

di sclosed, it shall be considered clinical records for the purposes of
this section. For purposes of this subdivision, "disclosure to any
ot her person” shall not include disclosures made pursuant to section

33.13 of this article, to practitioners as part of a consultation or
referral during the treatnent of the patient or client, to the statew de
pl anni ng and research cooperative system or to the comrttee or a court
pursuant to the provisions of this section or to an insurance carrier
insuring, or an attorney consulted by, a facility. CLI Nl CAL RECORD
SHALL | NCLUDE X-RAYS AND OTHER | MAGES, AND RECORDS OF LABORATORY TESTS
| NCLUDI NG BUT NOT LIMTED TO TESTS AND EXAM NATIONS ADM NI STERED I N
CLINI CAL LABORATORIES OR BLOOD BANKS AS THOSE TERMS ARE DEFI NED I N
SECTI ON FI VE HUNDRED SEVENTY-ONE OF THE PUBLIC HEALTH LAW |IT SHALL
| NCLUDE RECORDS OF CHARGES TO, AND PAYMENTS RECElI VED FROM THE PATI ENT
OR | DENTI FI ABLE SUBJECT OR ANY OTHER PARTY ON BEHALF OF THE PATIENT OR
| DENTI FI ABLE SUBJECT, FOR ANY SUCH SERVI CES, DRUGS OR DEVI CES.

3. "Facility" means a facility as defined in section 1.03 of this
chapter, a programrequiring approval for operation pursuant to article
thirty-two of this chapter, institutions offering training in psychoth-
erapy, psychoanalysis and related areas chartered pursuant to section
two hundred sixteen of the education law, or, notw thstanding section
1.03 of this chapter, any provider of services for persons wth nental
illness or developnental disabilities which is operated by, under
contract with, receives funding from or is otherw se approved to render
services by, a director of <conmunity services pursuant to article
forty-one of this chapter or one or both of the offices, including any
such provider which is exenpt from the requirement for an operating
certificate under article sixteen or article thirty-one of this chapter;
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OR AN ENTITY THAT PROVIDES MENTAL OR BEHAVI ORAL HEALTH PROFESSI ONAL
SERVI CES BY EMPLOYI NG OR CONTRACTI NG FOR THE PROFESSI ONAL SERVICES OF A
MENTAL HEALTH PRACTI TI ONER

4. "Mental health practitioner” or “practitioner" means a person
enpl oyed by or rendering a service at a facility nmaintaining the clin-
ical record WHO IS |icensed under article one hundred thirty-one of the
education law (MEDI Cl NE) who practices psychiatry or a person |icensed
under article one hundred thirty-nine (NURSING, one hundred fifty-three
[or] (PSYCHOLOGY), one hundred fifty-four (SOCI AL WORK), ONE HUNDRED
SI XTY- THREE ( MENTAL HEALTH PRACTI TI ONERS), OR ONE HUNDRED Sl XTY- SEVEN
(APPLI ED BEHAVI OR ANALYSI S) of the education |law or any other person not
prohi bited by law from provi ding nental health or devel opnental disabil -
Ities services.

S 5. Paragraphs 5 and 6 of subdivision (b) of section 33.16 of the
ment al hygi ene | aw, paragraph 5 as anended and paragraph 6 as renunbered
by chapter 233 of the laws of 1991, and paragraph 6 as anended by chap-
ter 165 of the laws of 1991, are amended to read as foll ows:

5. Subject to the provisions of this subdivision and subdivision (c)
of this section, upon the witten request of any qualified person, a
facility shall furnish to such person, within a reasonable tinme, a copy
of any clinical record requested which the person is authorized to
i nspect pursuant to this subdivision. WHERE A FACI LI TY MAI NTAINS A
CLI Nl CAL RECORD I N ELECTRONIC FORM | T MAY PROVI DE THE RECORD UNDER THI S
SECTI ON | N A REASONABLY USABLE ELECTRONI C FORM AND SHALL PROVIDE IT IN
SUCH FORM | F REQUESTED BY THE QUALI FI ED PERSON MAKI NG THE REQUEST.

6. The facility nmay inpose a reasonable charge for all inspections and
copies, not exceeding the DOCUVENTED ACTUAL costs incurred by such
provi der[. However, the reasonable charge] WH CH for paper copies shal
not exceed seventy-five cents per page. A qualified person shall not be
deni ed access to the clinical record solely because of inability to pay.
NO CHARGE MAY BE | MPOSED UNDER THI' S SECTI ON FOR PROVI DI NG RELEASI NG OR
DELI VERING CLINICAL RECORDS OR COPIES OF CLINICAL RECORDS WHERE
REQUESTED FOR THE PURPOSE OF SUPPORTING A CLAIM OR APPEAL FOR ANY
GOVERNVENT BENEFI T OR PROGRAM

S 6. Section 33.16 of the nental hygiene |aw is anmended by adding a
new subdivision (I) to read as foll ows:

(L) THI'S SECTI ON SHALL NOT BE CONSTRUED TO SUPPLANT OR DIMNSH A
RIGHT OR BENEFI T THAT ANY PATI ENT, QUALI FI ED PERSON OR PERSON ACTI NG ON
BEHALF OF A PATI ENT UNDER SECTI ONS SEVENTEEN OR El GHTEEN OF THE PUBLIC
HEALTH LAW HAS UNDER El THER SUCH SECTI ONS OF THE PUBLI C HEALTH LAW

S 7. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



