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STATE OF NEW YORK

360
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2015

Introduced by M of A ABINANTI -- read once and referred to the Comit -
tee on Mental Health

AN ACT to amend the nental hygiene law, in relation to due process
procedures for all adults with nental disabilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "protection
of adults with nental disabilities act".

S 2. Legislative findings and intent. Certain federal and state | aws
and regul ations currently provide various due process protections for
certain categories of persons with nental disabilities. For exanple,
the federal Individuals with Disabilities Education Act provides a child
or parents of a child with a disability inportant due process
protections, including the right to an inpartial hearing to challenge a
determination regarding the appropriate setting for a child with a disa-
bility. New York state al so provides substantial due process protections
for the parents of a child with a disability who needs residential care
while this child is in school.

However, when a nentally disabled individual reaches the age of twen-
ty-one, their due process protections becone significantly dim nished
or, in sone cases, end conpletely. Specifically, those devel opnentally
di sabled adults in transitional care who reach the age of twenty-one on
or before June 30, 1996 have mi ninmal due process protections pursuant to
section 13.38 of the nental hygiene | aw, and those who reached age twen-
ty-one on or after July 1, 1996 receive no due process protections. Sone
of New York's nost vulnerable adult popul ations, including those who
remai n continuously disabled and continuously in need of residential or
other forns of care, thus |ose inportant due process protections sinply
because of their age.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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The | egi sl ature recogni zes that inappropriate or ineffective place-
ments and/or services for persons wth nental disabilities can have
devastating effects for those persons inpacted, including abuse, self-
harm i nproper nedication or even death. Additionally, the legislature
recogni zes the harm a person with nental disabilities can suffer from
the disruption to his/her current treatnent needs, hone life and faml -
iar surroundings that an inappropriate change in placenent, or an
i nproper change in services, entails. Mreover, it is increasingly the
policy of the state of New York to afford persons with disabilities the
opportunity to participate in their treatnent and residential placenment
decisions, and to obtain their or their guardian's consent prior to any
changes of pl acenent.

The | egislature hereby finds that New York state nust ensure that al
mentally disabled adults are afforded necessary and basic due process
protections, and fair and neani ngful due process proceedings, relating
to proposed changes in placenent, or proposed changes in services
rendered, to those nmentally disabled adults under the care of New York
state agencies to ensure that appropriate, effective treatnent and
pl acenents are provided for this highly vul nerabl e adult popul ati on.

In order to ensure that New York state is providing the nost appropri-
ate setting and services for all persons with nental disabilities, the
| egislature hereby finds that it is incunbent upon New York state to
institute uni form m ni nrum due process protections for all persons wth
mental disabilities age twenty-one and ol der. These protections provide,
in part, for fair and neani ngful due process proceedings relating to a
proposed change of placenent or a proposed change in services by the
of fices of the departnent of nental hygiene, and are intended to suppl e-
ment and strengthen the patchwork of various protections for adults with
nmental disabilities in place under existing | aws.

S 3. The nmental hygiene |law is anended by addi ng a new section 13. 36
to read as foll ows:

S 13. 36 PROTECTI ON OF ADULTS W TH MENTAL DI SABI LI Tl ES.

1. DEFINITIONS. AS USED IN THI' S SECTI ON, UNLESS OTHERW SE EXPRESSLY
STATED OR UNLESS THE CONTEXT OTHERW SE REQUI RES:

(A) "ADULTS WTH MENTAL DI SABI LI TIES" MEANS ALL PERSONS W TH A MENTAL
DI SABI LI TY, AS THAT TERM | S DEFI NED I N SECTI ON 1.03 OF TH S CHAPTER, AND
VHO ARE TWENTY- ONE YEARS OLD OR OLDER, OR THE GUARDI AN OR GUARDI ANS OR
REPRESENTATI VE OR REPRESENTATI VES OF ANY SUCH PERSON, |F ANY EXI ST.

(B) "SERVI CES' MEANS ANY AND ALL CARE AND TREATMENT RENDERED TO ADULTS
WTH MENTAL DI SABILITIES (1) WHO ARE UNDER THE CARE, AUTHORITY, JURI S-
DI CTI ON, SUPERVI SI ON OR CONTROL OF THE VARIQUS OFFICES OF THE DEPART-
MENT, AND/OR (I1) MWMH CH ARE FUNDED IN ANY PART BY ANY OFFI CE OF THE
DEPARTMENT. AS USED IN THI S SECTI ON, "SERVICES" |INCLUDES, BUT IS NOT
LIMTED TO, "SERVICES FOR THE MENTALLY DI SABLED' AS THAT TERM | S DEFI NED
IN SECTION 1.03 OF TH S CHAPTER, AS WELL AS ANY OTHER TREATMENT OF ANY
FORM OR TYPE.

(O "TRI GGERI NG EVENT" MEANS ANY PROPOSED ACTION, OR DEN AL, BY THE
DEPARTMENT OR ANY OF ITS OFFI CES, AS DESCRI BED | N SUBPARAGRAPH (1) OF
PARAGRAPH (A) OR SUBPARAGRAPH (1) OF PARAGRAPH (B) OF SUBDI VI SION TWO OF
THI S SECTI ON.

2. ROLE OF DEPARTMENT; TRI GGERI NG EVENTS. THE DEPARTMENT, THROUGH | TS
VARI OQUS OFFI CES AND I N CONJUNCTI ON W TH ANY OTHER NECESSARY STATE AGENCY
OR OFFICE, WHERE APPLICABLE, SHALL DEVELOP, | MPLEMENT, AND ENSURE A
SYSTEM OF MEANI NGFUL DUE PROCESS PROTECTIONS FOR ADULTS WTH MENTAL
DI SABI LI TIES, AND SHALL DEVELOP AND PROMULGATE REGULATI ONS, POLI CI ES AND
PROCEDURES NECESSARY TO RESOLVE OBJECTIONS BY OR ON BEHALF OF ADULTS
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W TH MENTAL DI SABI LI TIES IN CONFORVANCE WTH THI'S SECTION. SUCH DUE
PROCESS PROTECTI ONS SHALL BE AFFORDED TO ADULTS W TH MENTAL DI SABI LI TI ES
VWHEN:

(A) ANY OFFI CE OF THE DEPARTMENT | NI TI ATES A PROPCSAL VWHI CH MAY RESULT
I N:

(1) A CHANGE IN PLACEMENT FOR AN ADULT W TH MENTAL DI SABI LI TI ES,
| NCLUDI NG ANY PROPCSED DI SCHARGE OR RELOCATION FROM A FAC LITY WHERE
SERVI CES ARE BEI NG PROVI DED; OR

(I'1) A REDUCTION, SUSPENSI ON OR TERM NATI ON OF SPECI FI C SERVI CES OR
FUNDI NG VHICH | S BEI NG PROVIDED TO AN ADULT WTH MENTAL DI SABILITIES
PURSUANT TO AN | NDI VI DUALI ZED TREATMENT PLAN, | NCLUDI NG AN | NDI VI DUAL-
| ZED SERVI CES PLAN; AND,

(rrr)y A TIMELY OBJECTI ON TO SUCH PROPCSAL OR PROPCSALS AND A REQUEST
FOR AN ADM NI STRATI VE APPEAL | S MADE BY OR ON BEHALF OF AN ADULT W TH
MENTAL DI SABI LI TIES; OR,

(B) ANY OFFI CE OF THE DEPARTMENT:

(1) DENIES AN ADULT W TH MENTAL DI SABILITIES SPECIFIC SERVICES OR A
SPECI FI C PLACEMENT WHI CH | S RECOMVENDED FOR THAT | NDI VI DUAL PURSUANT TO
AN | NDI VI DUALI ZED TREATMENT PLAN, | NCLUDI NG AN | NDI VI DUALI ZED SERVI CES
PLAN; AND,

(I'1) A TIMELY OBJECTI ON TO SUCH DENI AL OR DENI ALS AND A REQUEST FOR AN
ADM NI STRATI VE APPEAL |S NMADE BY OR ON BEHALF OF AN ADULT W TH MENTAL
DI SABI LI TI ES.

3. M N MUM DUE PROCESS PROTECTI ONS. DUE PROCESS PROTECTI ONS FOR ADULTS
W TH MENTAL DI SABI LI TI ES | MPLEMENTED BY THE DEPARTMENT AND | TS OFFI CES
SHALL | NCLUDE, AT AMN MUM THE RI GHTS OF ADULTS W TH MENTAL DI SABI LI -
Tl ES:

(A) TO BE PROVI DED W TH ADVANCE WRI TTEN NOTI CE BY THE RELEVANT OFFI CE
OF THE DEPARTMENT OF ANY TRI GGERI NG EVENT, WHETHER | T BE A PROPOSED
ACTI ON OR A DENI AL BY SUCH OFFI CE OF THE DEPARTMENT, WH CH NOTI CE SHALL
SET FORTH ALL REASONS AND DOCUVENTATION, |F ANY, I N SUPPORT OF THE
DETERM NATI ON BY THE RELEVANT OFFI CE OF THE DEPARTMENT, AND VWHI CH SHALL
SPECI FI CALLY ADVISE AN ADULT W TH MENTAL DI SABILITIES AS TO HS OR HER
RI GHT TO FORVALLY OBJECT IN WRITING AND TO REQUEST AN ADM NI STRATI VE
HEARING WTH N THI RTY DAYS OF RECEIPT OF NOTI CE OF THE TRI GGERI NG
EVENT, AND AS TO THEI R OTHER RI GHTS AS PROVI DED WTHI N THI S SECTI ON;

(B) TO BE REPRESENTED I N ANY PROCEEDI NGS BEFORE THE RELEVANT OFFI CE OF
THE DEPARTMENT BY ANY PERSON | NCLUDI NG BUT NOT LIMTED TO, A PARENT,
GUARDI AN, CORRESPONDENT, ADVOCATE, LEGAL REPRESENTATI VE, THEMSELVES, OR
ANY OTHER PERSON OR REPRESENTATI VE;

(C© TO REQUEST, AND TO BE PROVI DED W TH, AN OPPORTUNI TY TO PRESENT, IN
A NMEANI NGFUL FASH ON AND AT A REASONABLE TIME NOT LESS THAN FOURTEEN
DAYS FROM THE DATE A WRI TTEN REQUEST FOR AN ADM NI STRATI VE HEARING | S
MADE, ANY OBJECTI ON TO A TRI GGERI NG EVENT BY THE RELEVANT OFFI CE OF THE
DEPARTMENT TO AN | MPARTI AL DECI SI ON MAKER | N THE CONTEXT OF AN EVI DENTI -
ARY HEARI NG

(D) TO DI SCOVER AND OBTAIN, AND HAVE A MEANI NGFUL OPPORTUNITY TO
REVI EW | N ADVANCE OF THE EVI DENTI ARY HEARI NG, ANY DOCUMENTS TO BE USED
BY THE RELEVANT OFFI CE OF THE DEPARTMENT | N SUPPORT OF | TS DETERM NATI ON
AT SUCH HEARI NG

(E) TO PRESENT AND ELICIT EVIDENCE AND W TNESSES, AND CONFRONT AND
CRCSS- EXAM NE EVI DENCE AND W TNESSES AT SUCH EVI DENTI ARY HEARI NG

(F) TO OBTAIN A REASONABLY PROVPT WRI TTEN DETERM NATI ON BY THE | MPAR-
TI AL HEARI NG OFFI CER, WHI CH SHALL BE BASED ON THE EVI DENCE AND TESTI MONY
| NTRODUCED AND RENDERED AT THE HEARING AND INVWH CH I T | S DETERM NED
VWHETHER THE TRI GGERI NG EVENT TAKEN OR PROPCSED BY THE RELEVANT OFFI CE OF
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THE DEPARTMENT, |F ULTI MATELY ALLOWED, WOULD BE (I) I N THE OVERALL BEST,
| NDI VI DUAL | NTERESTS OF THE ADULT W TH MENTAL DI SABILITIES, (I1) RESULT
| N APPROPRI ATE, EFFECTI VE SERVI CES AND/ OR PLACEMENT FOR SUCH | NDI VI DUAL,
AND (I11) SO AS TO BEST ENABLE THEI R PERSONAL DEVELOPMENT;

(G TO APPEAL, |F NECESSARY, THE WRI TTEN DETERM NATI ON RENDERED BY THE
| MPARTI AL HEARI NG OFFI CER TO THE COW SSI ONER OF THE RELEVANT OFFI CE OF
THE DEPARTMENT, WHO MAY REMAND THE MATTER TO THE HEARING OFFICER FOR
FURTHER REVI EW OR FI NDI NGS, | F NECESSARY, AND WHO SHALL, AFTER REVI EW OF
THE MATTER, | SSUE A FURTHER WRI TTEN DETERM NATI ON WHI CH SHALL BE BI NDI NG
ON THE RELEVANT OFFICE OF THE DEPARTMENT AS | TS FI NAL ADM NI STRATI VE
DETERM NATI ON;

(H TO APPEAL, |F NECESSARY, THE FI NAL WRI TTEN DETERM NATI ON RENDERED
BY THE COWM SSI ONER ON BEHALF OF THE RELEVANT OFFI CE OF THE DEPARTMENT
BY WAY OF A PROCEEDI NG PURSUANT TO ARTI CLE SEVENTY-EIGHT OF THE CIVIL
PRACTI CE LAW AND RULES; AND

(1) TO CONTI NUED SERVI CES, PROGRAMM NG, FUNDI NG AND PLACEMENT BY THE
RELEVANT OFFI CE OF THE DEPARTMENT, OF THE SAME LEVEL AND TYPE AS THAT
PROVI DED BY SUCH OFFI CE PRI OR TO THE TRI GGERI NG EVENT, DURI NG THE PERI OD
THAT AN OBJECTION BY AN ADULT W TH MENTAL DI SABI LI TIES | S UNDERGO NG
ADM NI STRATI VE AND/ OR APPELLATE REVI EW UNLESS AS OTHERW SE AGREED TO BY
SUCH OFFI CE AND SUCH ADULT W TH MENTAL DI SABI LI TIES OR H'S OR HER GUARD-
| AN OR REPRESENTATI VE.

4. NOTHING IN THIS SECTION SHALL PREVENT THE DEPARTMENT AND |ITS
OFFI CES FROM DESI GNI NG AND | MPLEMENTI NG DI SPUTE RESOLUTI ON MECHANI SMVS
VH CH ARE NOT | NCONSI STENT W TH THE DUE PROCESS PROTECTI ONS FOR ADULTS
W TH MENTAL DI SABI LI TIES SET FORTH BY THI S SECTI ON, | NCLUDI NG EXPEDI TED,
OR | NFORMAL (NON-BINDING), DI SPUTE RESOLUTI ON MECHANI SMS THAT MAY BE
AGREED TO BY THE RELEVANT OFFI CE OF THE DEPARTMENT AND SUCH ADULT W TH
MENTAL DI SABI LI TIES OR H'S OR HER GUARDI AN OR REPRESENTATI VE.

5. THE M NIl MUM DUE PROCESS PROTECTI ONS FOR ADULTS W TH MENTAL DI SABI L-
ITIES SET FORTH WTH N TH S SECTI ON SHALL SERVE TO SUPPLEMENT AND REI N-
FORCE ANY AND ALL OTHER LAWS OR AUTHORI TIES WHICH PROVIDE FOR CERTAIN
RI GHTS FOR THE DEVELOPMENTALLY DI SABLED ADULT POPULATI ON, | NCLUDI NG THE
STATE ADM NI STRATI VE PROCEDURE ACT OR APPLI CABLE FEDERAL REQUI REMENTS,
| F ANY, PERTAI NI NG TO DUE PROCESS PROTECTI ONS FOR SUCH | NDI VI DUALS. I N
THE ABSENCE OF REGULATI ONS, THE PROVI SIONS OF THE STATE ADM NI STRATI VE
PROCEDURE ACT SHALL CONTROL THE HEARI NG PROCESS WHERE NOT | NCONSI STENT
WTH THE PROVISIONS OF THIS SECTION. THE DEPARTMENT, THROUGH |ITS
OFFI CES, SHALL TAKE ALL ACTIONS NECESSARY TO ENSURE THE CONTI NUED
COWPLI ANCE W TH ANY APPLI CABLE FEDERAL AUTHORI TIES TO THE EXTENT THAT
ANY PROVISION OF THIS SECTION MAY BE DEEMED TO CONFLI CT W TH SUCH
AUTHORI Tl ES.

S 4. This act shall take effect immediately.



