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STATE OF NEW YORK

3461
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 23, 2015

Introduced by M of A MAGNARELLI -- read once and referred to the
Committee on Judiciary

AN ACT to anend the nental hygiene law and the civil practice law and
rules, in relation to guardi anship duties and visitation clains

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. subdivision (a) of section 81.20 of the nental hygiene |aw
i s amended by addi ng a new paragraph 8 to read as foll ows:

8. A GUARDI AN SHALL | NFORM THE RELATI VES, | NCLUDI NG BUT NOT LI M TED TO
THE CHI LDREN, OF AN ELDER OR DEPENDENT | NCAPACI TATED ADULT WHENEVER THEY
ARE ADM TTED TO A MEDI CAL FACI LI TY FOR ACUTE CARE FOR A PERI OD OF THREE
DAYS OR MORE OR IN THE EVENT OF DEATH. I N THE CASE OF DEATH, THE GUARDI -
AN SHALL | NFORM THE RELATIVES OF ANY FUNERAL ARRANGEMENTS AND THE
LOCATI ON OF THE | NCAPACI TATED PERSON S FI NAL RESTI NG PLACE.

S 2. The article heading of article 12 of the civil practice | aw and
rul es, as anended by chapter 115 of the |aws of 1981, is anended to read
as foll ows:

| NFANTS, | NCOVPETENTS [ AND], CONSERVATEES
AND THE ELDERLY
S 3. The civil practice law and rules is anmended by addi ng a new section
1212 to read as foll ows:

S 1212. ELDERLY VI SI TATI ON CLAI M5. (A) PETITION TO THE SUPREME COURT.
A PETI TI ON MAY BE BROUGHT FOR A VI SI TATI ON ORDER TO ENJO N A RESPONDENT
FROM KEEPI NG A PROPOSED VI SI TEE | N | SOLATI ON FROM CONTACT W TH THE PETI -
TI ONER

(B) DEFI NI TI ONS. FOR THE PURPOSES OF THI S SECTI ON:

. "ELDER' SHALL HAVE THE SAME MEANI NG AS PARAGRAPH (B) OF SUBDI VI SI ON
C)\lE OF SECTI ON TWD HUNDRED FOURTEEN OF THE ELDER LAW

2. " DEPENDENT ADULT" SHALL MEAN ANY PERSON BETWEEN THE AGES OF EIGH
TEEN AND SI XTY WHO RESIDES I N THI S STATE AND WHO HAS PHYSI CAL OR MENTAL
LI M TATI ONS THAT RESTRICT H'S OR HER ABILITY TO CARRY OUT NORMAL ACTI V-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ITTES OR TO PROTECT HS OR HER RI GHTS, | NCLUDI NG BUT NOT LIMTED TG
PERSONS WHO HAVE PHYSI CAL OR DEVELOPMENTAL DI SABI LI TIES, OR WHOSE PHYS-
| CAL OR MENTAL ABI LI TI ES HAVE DI M NI SHED BECAUSE OF AGE.

3. "I SOLATI ON' SHALL MEAN:

(1) ACTS | NTENTI ONALLY COW TTED FOR THE PURPCSE OF PREVENTI NG, AND
THAT DO SERVE TO PREVENT, AN ELDER OR DEPENDENT ADULT FROM RECEI VI NG HI S
OR HER MAI L OR TELEPHONE CALLS.

(1'l') TELLING A CALLER OR PROSPECTI VE VI SI TOR THAT AN ELDER OR DEPEND-
ENT ADULT |S NOT PRESENT, OR DCES NOT WSH TO TALK WTH THE CALLER, OR
DCES NOI WSH TO MEET WTH THE VI SI TOR WHERE THE STATEMENT IS FALSE, IS
CONTRARY TO THE EXPRESS WSHES OF THE ELDER OR THE DEPENDENT ADULT,
WHETHER HE OR SHE | S COMPETENT OR NOT, AND IS MADE FOR THE PURPOCSE OF
PREVENTI NG THE ELDER OR DEPENDENT ADULT FROM HAVI NG CONTACT W TH FAM LY,
FRI ENDS, OR CONCERNED PERSONS.

(I'11) PHYSICAL RESTRAINT OF AN ELDER OR DEPENDENT ADULT, FOR THE
PURPOSE OF PREVENTI NG THE ELDER OR DEPENDENT ADULT FROM MEETING WTH
VI SI TORS.

4. "PETI TIONER'" SHALL MEAN A PERSON WHO | S A RELATIVE IN THE FI RST
DEGREE OF THE PROPOSED VI SI TEE.

5. "PROPCSED VI SI TEE® SHALL MEAN THE ELDER OR DEPENDENT ADULT, WHO IS
UNDER THE CARE OR CUSTODY OF THE RESPONDENT, TO BE PROTECTED BY THE
VI SI TATI ON ORDER AND, | F THE COURT GRANTS THE PETITION, THE PROTECTED
PERSON.

6. "RESPONDENT" SHALL MEAN THE PERSON WHO | S ALLEGED TO BE | SOLATI NG
THE PROPOSED VI SITEE, AND |F THE PETITION IS GRANTED, THE RESTRAI NED
PERSON.

7. "VISI TATION' SHALL MEAN ANY | N- PERSON MEETI NG BETWEEN A PROPOSED
VI SI TEE AND THE PETI TI ONER.

8. "VISITATI ON OCRDER' SHALL MEAN AN ORDER ENJO NI NG A PARTY FROM KEEP-
I NG THE PROPCSED VI SI TEE | N | SOLATI ON FROM CONTACT WTH THE PETI TI ONER
THAT 1S | SSUED BY A COURT AFTER NOTI CE AND HEARI NG

(© ORDER 1. AN ORDER MAY BE | SSUED UNDER THI' S SECTI ON TO RESTRAI N
THE RESPONDENT FOR THE PURPOSE OF PREVENTI NG A RECURRENCE OF | SOLATI ON
I F THE PETITI ONER HAS SHOMN BY A PREPONDERANCE OF THE EVI DENCE, TO THE
SATI SFACTI ON OF THE COURT, REASONABLE PROCOF OF A PAST ACT OR ACTS OF
| SOLATION OF THE PROPGOSED VI SI TEE FROM CONTACT W TH THE PETI TI ONER, AND
UPON A SHOW NG THAT THE PROPCSED VI SI TEE DESI RES CONTACT WTH THE PETI -
TI ONER OR THAT VISITATION | S I N THE BEST | NTERESTS OF THE PROPCSED VI Sl -
TEE.

2. THE ORDER MAY SPECI FY THE FREQUENCY, TI Mg, PLACE, AND LOCATI ON OF
VI SI TATI ON.

3. I'N DECI DI NG WHETHER VI SI TATION WTH THE PETITIONER IS IN THE BEST
| NTEREST OF THE PROPOSED VI SI TEE THE COURT MAY CONSI DER WHETHER THE BEST
I NTEREST OF THE PROPCSED VI SITEE REQUI RES THAT ANY VI SI TATI ON BY THE
PETI TI ONER BE LIM TED TO SI TUATIONS IN WHICH A THIRD PERSQN, SPECI FI ED
BY THE COURT, |S PRESENT, OR WHETHER VI SI TATI ON SHALL BE SUSPENDED OR
DENI ED. THE PETI TI ONER, PROPOSED VI SI TEE, OR RESPONDENT MAY SUBM T TO
THE COURT THE NAME OF A PERSON WHO MAY BE SUI TABLE TO BE PRESENT DURI NG
VI SI TATI ON.

4. I N DECI DI NG WHETHER VI SI TATION WTH THE PETITIONER IS IN THE BEST
I NTEREST OF THE PROPCSED VISITEE, THE COURT SHALL CONSI DER ANY PRI OR
PROTECTI VE ORDERS | SSUED AGAI NST THE PETI TI ONER.

5. THE COURT SHALL NOT | SSUE AN ORDER UNLESS THE PROPOSED VI SI TEE HAS
EXPRESSED A DESI RE FOR VI SI TATION. THE COURT NMAY APPO NT A COURT | NVES-
TI GATOR TO DETERM NE WHETHER THE PROPOSED VI SI TEE HAS EXPRESSED A DESI RE
FOR VI SI TATI ON.
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6. THE COURT SHALL | SSUE AN ORDER ONLY AFTER NOTICE AND A HEARI NG
UNDER THI'S SECTION, AND THE COURT SHALL NOT | SSUE AN EX PARTE ORDER
UNDER THI S SECTI ON.

7. I N THE DI SCRETI ON OF THE COURT, AN ORDER | SSUED AFTER NOTI CE AND A
HEARI NG UNDER THI S SECTI ON MAY HAVE A DURATION OF NOT MORE THAN FIVE
YEARS, SUBJECT TO TERM NATI ON OR MODI FI CATI ON BY FURTHER ORDER OF THE
COURT ElI THER ON WRI TTEN STI PULATION FILED WTH THE COURT OR ON THE
MOTION OF A PARTY. THESE ORDERS MAY BE RENEVWED, UPON THE REQUEST OF A
PARTY, ElI THER FOR FI VE YEARS OR PERMANENTLY, W THOUT A SHOW NG OF ANY
FURTHER | SOLATI ON SI NCE THE | SSUANCE OF THE ORI G NAL ORDER, SUBJECT TO
TERM NATI ON OR MODI FI CATI ON BY FURTHER ORDER OF THE COURT EITHER ON
WRI TTEN STI PULATION FILED WTH THE COURT OR ON THE MOTI ON OF A PARTY.
THE REQUEST FOR RENEWAL MAY BE BROUGHT AT ANY TIME WTH N THE THREE
MONTHS BEFORE THE EXPIRATION OF THE ORDERS. THE FAI LURE TO STATE THE
EXPI RATI ON DATE ON THE FACE OF THE FORM CREATES AN ORDER W TH A DURATI ON
OF THREE YEARS FROM THE DATE OF | SSUANCE.

(D) REPRESENTATI ON APPEARANCE. THE COURT MAY REQU RE THE PROPOSED
VI SI TEE, OR THE PROPOCSED VI SI TEE' S ATTORNEY TO APPEAR AT THE HEARI NG | F
THE PROPCSED VI SI TEE DOES NOT HAVE AN ATTORNEY, THE COURT SHALL APPO NT
AN ATTORNEY TO REPRESENT THE PROPCSED VI SI TEE' S | NTERESTS.

(E) THE COURT SHALL SCHEDULE AN EVI DENTI ARY HEARI NG W THI N SI XTY DAYS
FROM THE DATE THAT THE PETITION IS FI LED. THE COURT MAY GRANT A CONTI N-
UANCE OF THE HEARI NG FOR GOOD CAUSE.

(F) THE RESPONDENT AND THE PROPOSED VI SI TEE SHALL EACH BE PERSONALLY
SERVED WTH A COPY OF THE PETI TION FOR VI SI TATI ON ORDER AND NOTI CE OF
THE HEARI NG AT LAST TWENTY- ONE DAYS BEFORE THE HEARI NG DATE.

(G THE NOTI CE OF THE HEARI NG SHALL NOTI FY THE PROPOSED VI SITEE AND
THE RESPONDENT THAT FOLLOW NG THE HEARI NG, THE COURT MAY MAKE ORDERS NOT
TO EXCEED FIVE YEARS FROM THE HEARI NG DATE. THE NOTI CE OF THE HEARI NG
SHALL ALSO NOTI FY THE PROPCSED VI SI TEE WHETHER THE COURT REQUI RES THAT
THE PROPCSED VI SITEE APPEAR AT THE HEARI NG AND HOW TO REQUEST THAT
COUNSEL BE APPO NTED | F THE PROPCSED VI SI TEE | S UNABLE TO RETAIN COUN
SEL.

THE RESPONDENT NMAY FILE AND SERVE A RESPONSE THAT EXPLAI NS OR
DENI ES THE ALLEGED | SOLATI ON AT LEAST TEN DAYS BEFORE THE HEARI NG DATE.

(1) THE COURT MAY, IN ITS DI SCRETI ON, AWARD THE PREVAILING PARTY IN
ANY ACTI ON BROUGHT UNDER THI S SECTI ON COURT COSTS AND ATTORNEY' S FEES,
| F ANY. I N NO EVENT, SHALL THE PROPOSED VI SI TEE BY REQUI RED TO PAY THE
COURT COSTS OR ATTORNEY' S FEES OF ElI THER THE PREVAI LI NG OR NON\- PREVAI L-
| NG PARTY.

S 4. This act shall take effect imediately.



