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STATE OF NEW YORK

2924
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 20, 2015

Introduced by M of A LENTCOL -- read once and referred to the Commttee
on Codes

AN ACT to amend the crimnal procedure |law and the penal law, in
relation to establishing new crimnal discovery rules; and to repeal
article 240 of the crimnal procedure law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 240 of the crimnal procedure |aw is REPEALED.
S 2. The crimnal procedure law is anended by adding a new article 245
to read as foll ows:
ARTI CLE 245
DI SCOVERY
SECTI ON 245. 10 TI M NG OF DI SCOVERY.
245. 20 AUTOVATI C DI SCOVERY.
245. 25 MATERI AL HELD BY OTHER GOVERNMENTAL PERSONNEL.
245. 30 DI SCRETI ONARY DI SCOVERY BY ORDER OF THE COURT.
245. 35 DEPQCSI Tl ONS.
245. 40 NON- TESTI MONI AL EVI DENCE FROM THE DEFENDANT.
245. 45 PRESERVATI ON OF EVI DENCE.
245. 50 CERTI FI CATES OF COWVPLI ANCE.
245. 55 FLOW OF | NFORMATI ON.
245. 60 CONTI NUI NG DUTY TO DI SCLCSE.
245. 65 WORK PRODUCT.
245. 70 PROTECTI VE ORDERS.
245. 75 AMENDVENT OF DI SCOVERY ORDERS.
245. 80 WAI VER OF DI SCOVERY BY DEFENDANT.
245. 85 REMEDI ES OR SANCTI ONS FOR NONCOWPLI ANCE.
245.90 ADM SSI BI LI TY OF DI SCOVERY.
S 245.10 TI M NG OF DI SCOVERY.
1. PROSECUTI ON' S PERFORMANCE OF OBLI GATI ONS. (A) THE PROSECUTI ON SHALL
PERFORM I TS I NI TIAL DI SCOVERY OBLI GATIONS UNDER SUBDIVISION ONE OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD02957- 01-5
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SECTI ON 245.20 OF TH S ARTI CLE AS SOON AS PRACTI CABLE BUT NOT LATER THAN
FI FTEEN CALENDAR DAYS AFTER THE DEFENDANT' S ARRAI GNMENT ON AN | NDI CT-
MENT, SUPERI OR COURT | NFORMATI ON, PROSECUTOR S | NFORMATI ON, | NFORMATI ON,
OR SIMPLIFIED | NFORVATI ON CHARGA NG A M SDEMEANCR, EXCEPT THAT PORTI ONS
OF MATERI ALS CLAI MED TO BE NON- DI SCOVERABLE MAY BE W THHELD PENDI NG A
DETERM NATI ON AND RULI NG OF THE COURT UNDER SECTI ON 245.70 OF TH S ARTI -
CLE; BUT THE DEFENDANT MJST BE NOTI FI ED I N WRI TI NG THAT | NFORVATI ON HAS
NOT' BEEN DI SCLOSED UNDER A PARTI CULAR SECTI ON.

(B) THE PROSECUTI ON SHALL PERFORM | TS SUPPLEMENTAL DI SCOVERY OBLI -
GATI ONS UNDER SUBDI VI SI ON TWO OF SECTI ON 245.20 OF TH S ARTI CLE AS SOON
AS PRACTI CABLE BUT NOT LATER THAN FI FTEEN CALENDAR DAYS BEFORE TRI AL.

(© UPON TI MELY DEFENSE REQUEST, THE PROSECUTI ON SHALL DI SCLOSE MNATE-
RIALS UNDER PARAGRAPH (A) OF SUBDI VI SION ONE OF SECTION 245.20 OF TH' S
ARTI CLE TO ANY DEFENDANT WHO HAS BEEN ARRAIGNED IN A LOCAL CRI M NAL
COURT UPON A CURRENTLY UNDI SPCSED OF FELONY COWPLAINT CHARG NG AN
OFFENSE VHICH IS A SUBJECT OF A PROCSPECTIVE OR PENDING GRAND JURY
PROCEEDI NG NO LATER THAN FORTY-ElI GHT HOURS BEFORE THE TI ME SCHEDULED
FOR THE DEFENDANT TO TESTI FY AT A GRAND JURY PROCEEDI NG PURSUANT TO
SuBDI VI SI ON FI VE OF SECTI ON 190.50 OF TH S CHAPTER.

2. DI SCLOSURE PRIOR TO A GUILTY PLEA DEADLI NE. | F THE PROSECUTI ON HAS
| MPOSED A GUI LTY PLEA DEADLI NE, BUT DOES NOT PROVI DE THE DEFENDANT W TH
MATERI AL DI SCLOSURE LI STED I'N SUBDI VI SI ON ONE OF SECTI ON 245.20 OF TH S
ARTI CLE AT LEAST THI RTY CALENDAR DAYS BEFORE THE GUI LTY PLEA DEADLI NE,
THE COURT, UPON MOTlI ON OF THE DEFENDANT, SHALL CONSI DER THE | MPACT OF
THE FAI LURE TO PROVI DE SUCH DI SCLOSURE ON THE DEFENDANT'S DECISION TO
ACCEPT OR REJECT A QU LTY PLEA OFFER | F THE COURT DETERM NES THAT THE
PROSECUTOR S FAI LURE TO PROVI DE SUCH DI SCLOSURE MATERI ALLY AFFECTED THE
DEFENDANT' S DECI SION TO REJECT A QU LTY PLEA OFFER AND THE PROSECUTOR
DECLI NES TO REI NSTATE THAT LAPSED GUI LTY PLEA OFFER, THE PRESUMPTI VE
M N MUM REMEDY OR SANCTI ON SHALL BE PRECLUSI ON FROM ADM SSI ON AT TRI AL
OF ANY EVI DENCE NOT DI SCLOSED AT LEAST THI RTY CALENDAR DAYS BEFORE THE
DEADLI NE. | F THE COURT DETERM NES, UPON MOTI ON OF THE DEFENDANT MADE
PRI OR TO SENTENCI NG THAT THE PROSECUTOR S FAI LURE TO PROVI DE DI SCLOSURE
LI STED I N PARAGRAPH (J) OF SUBDI VI SION ONE OF SECTION 245.20 OF THI'S
ARTI CLE MATERI ALLY AFFECTED THE DEFENDANT' S DECI SI ON TO ACCEPT A GUILTY
PLEA OFFER, THE COURT SHALL VACATE THE QU LTY PLEA AND FURTHER
PROCEEDI NGS SHALL BE HAD ON THE ACCUSATORY | NSTRUMENT.

3. DEFENDANT' S PERFORMANCE OF OBLI GATI ONS. THE DEFENDANT SHALL PERFORM
HS OR HER DI SCOVERY OBLI GATI ONS UNDER SUBDI VI SI ON THREE OF SECTI ON
245.20 OF TH' S ARTI CLE NOT' LATER THAN THI RTY CALENDAR DAYS AFTER BElI NG
SERVED WTH THE PROSECUTION S CERTIFI CATE OF COVPLI ANCE PURSUANT TO
SUBDI VI SI ON ONE OF SECTI ON 245. 50 OF TH S ARTI CLE, EXCEPT THAT PORTI ONS
OF MATERIALS CLAIMED TO BE NON- DI SCOVERABLE NMAY BE W THHELD PENDI NG A
DETERM NATI ON AND RULI NG OF THE COURT UNDER SECTI ON 245.70 OF TH S ARTI -
CLE; BUT THE PROSECUTI ON MUST BE NOTI FIED IN WRI TI NG THAT | NFORMVATI ON
HAS NOT BEEN DI SCLOSED UNDER A PARTI CULAR SECTI ON.

S 245. 20 AUTQOVATI C DI SCOVERY.

1. INNTIAL DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON SHALL DI SCLOSE
TO THE DEFENDANT, AND PERM T THE DEFENDANT TO DI SCOVER, | NSPECT, COPY OR
PHOTOGRAPH, EACH OF THE FOLLON NG | TEMS AND | NFORVATION WHEN I T IS IN
THE POSSESSI QN, CUSTCODY OR CONTROL OF THE PROSECUTI ON OR PERSONS UNDER
THE PROSECUTI ON' S DI RECTI ON OR CONTROL:

(A) ALL WRI TTEN AND RECORDED STATEMENTS, AND THE SUBSTANCE OF ALL ORAL
STATEMENTS, MADE BY THE DEFENDANT OR A CO- DEFENDANT WHI CH RELATE TO THE
SUBJECT MATTER OF THE CASE OR ARE OTHERW SE RELEVANT;
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(B) ALL TRANSCRI PTS OF THE TESTI MONY OF A PERSON WHO HAS TESTIFI ED
BEFORE ANY GRAND JURY WHEN THE TESTI MONY RELATES TO THE SUBJECT MATTER
OF THE CASE OR | S OTHERW SE RELEVANT;

(© THE NAMES, KNOWN ALIASES, ADDRESSES AND BIRTH DATES OF ALL
PERSONS, OTHER THAN LAW ENFORCEMENT PERSONNEL, WHOM THE PROSECUTOR KNOWS
TO HAVE EVI DENCE OR | NFORMATI ON RELEVANT TO ANY OFFENSE CHARGED OR TO A
POTENTI AL DEFENSE THERETO, | NCLUDI NG A DESI GNATI ON BY THE PROSECUTOR AS
TO WH CH OF THOSE PERSONS MAY BE CALLED AS W TNESSES;

(D) THE NAME, RANK, SHI ELD NUMBER AND BUSI NESS ADDRESS OF ALL LAW
ENFORCEMENT PERSONNEL WHOM THE PROSECUTOR KNOWS TO HAVE EVI DENCE OR
| NFORVATI ON RELEVANT TO ANY OFFENSE CHARGED OR TO A POTENTI AL DEFENSE
THERETG,

(E) ALL STATEMENTS, WRI TTEN OR RECORDED OR SUMMARI ZED I N ANY WRI TI NG
OR RECORDI NG WH CH RELATE TO THE SUBJECT MATTER OF THE CASE OR ARE
OTHERW SE RELEVANT AND WERE MADE BY PERSONS VWHOM THE PROSECUTOR KNOWS TO
HAVE EVIDENCE OR | NFORVATI ON RELEVANT TO ANY OFFENSE CHARGED OR TO A
POTENTI AL DEFENSE THERETGQ,

(F) I NTENDED EXPERT OPI NI ON EVI DENCE, | NCLUDING THE NAME, BUSI NESS
ADDRESS, CURRENT CURRI CULUM VITAE, AND A LI ST OF PUBLI CATI ONS OF EACH
| NTENDED EXPERT W TNESS, AND ALL REPORTS PREPARED BY THE EXPERT THAT
PERTAIN TO THE CASE, OR I F NO REPORT IS PREPARED, A WRI TTEN STATEMENT OF
THE FACTS AND OPI NIONS TO WHI CH THE EXPERT | S EXPECTED TO TESTI FY AND A
SUMVARY OF THE GROUNDS FOR EACH OPINION. THI'S SUBDI VI SI ON DCES NOT' ALTER
OR IN ANY WAY AFFECT THE PROCEDURES, OBLI GATI ONS OR RI GHTS SET FORTH I N
SECTI ON 250.10 OF THIS TITLE. IF I N THE EXERCI SE OF REASONABLE DI LI GENCE
TH'S | NFORVATION IS UNAVAI LABLE FOR DI SCLOSURE WTHI N THE TI ME PERI CD
SPECI FI ED I N SUBDI VI SI ON ONE OF SECTION 245.10 OF TH'S ARTICLE, THAT
PERIOD SHALL BE STAYED W THOUT NEED FOR A MOTI ON PURSUANT TO SECTI ON
245.75 OF TH' S ARTI CLE; EXCEPT THAT THE DI SCLOSURE SHALL BE MADE AS SOON
AS PRACTI CABLE AND NOT LATER THAN SI XTY CALENDAR DAYS BEFORE TRIAL,
UNLESS AN ORDER |'S OBTAI NED PURSUANT TO SECTI ON 245. 75 OF THI S ARTI CLE;

(G ALL POLI CE REPORTS, LAW ENFORCEMENT AGENCY REPCRTS, POLI CE OFFI CER
MEMO BOOK ENTRIES AND LOG ENTRI ES AND NOTES, | NTENDED EXHI BI TS, TAPES
AND OTHER ELECTRONI C RECORDI NGS, PHOTOGRAPHS, DRAWNGS, AND TANG BLE
OBJECTS WH CH RELATE TO THE SUBJECT MATTER OF THE CASE OR ARE OTHERW SE
RELEVANT, | NCLUDI NG ANY PHOTOGRAPH, PHOTOCOPY OR REPRODUCTI ON MADE BY OR
AT THE DI RECTI ON OF LAW ENFORCEMENT PERSONNEL OF ANY PROPERTY PRIOR TO
| TS RELEASE PURSUANT TO SECTI ON 450. 10 OF THE PENAL LAW

(H ALL REPORTS, DOCUMENTS, RESULTS AND | NFORMATI ON CONCERNI NG SCI EN-
TI FI C TESTS AND EXPERI MENTS AND COVPARI SONS, AND PHYSI CAL AND MENTAL
EXAM NATI ONS OF ANY PERSON, WH CH RELATE TO THE SUBJECT MATTER OF THE
CASE OR ARE OTHERW SE RELEVANT;

(1) ALL TANG BLE OBJECTS OBTAI NED FROM OR ALLEGEDLY BELONG NG TO THE
DEFENDANT OR A CO- DEFENDANT, | NCLUDI NG A DESI GNATI ON BY THE PROSECUTOR
AS TO WH CH TANG BLE OBJECTS WERE PHYSI CALLY OR CONSTRUCTI VELY POSSESSED
BY THE DEFENDANT AND WERE RECOVERED DURI NG A SEARCH OR SEIZURE BY A
PCLICE OFFICER OR OTHER PUBLI C SERVANT OR AN AGENT THEREOF, AND WH CH
TANG BLE OBJECTS WERE RECOVERED BY A POLICE OFFICER OR OITHER PUBLIC
SERVANT OR AN AGENT THEREOF AFTER ALLEGEDLY BEI NG ABANDONED BY THE
DEFENDANT. | F THE PRCSECUTION |INTENDS TO PROVE THE  DEFENDANT' S
PCSSESSI ON OF ANY TANG BLE OBJECTS SOLELY BY MEANS OF A STATUTORY
PRESUMPTI ON OF POSSESSI ON UNDER SECTI ON 220.25 OR 265.15 OF THE PENAL
LAW OR ANOTHER PROVI SION, |I'T SHALL ALSO DESI GNATE THAT | NTENTI ON AS TO
EACH SUCH OBJECT. [N ADD TION THE PROSECUTOR SHALL DESIGNATE THE
LOCATI ONS FROM WHI CH ALL TANG BLE OBJECTS WERE RECOVERED,
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(J) ALL EVI DENCE AND | NFORVATI ON WHI CH TENDS TO NEGATE THE DEFENDANT' S
QU LT OR TO MTIGATE THE DEFENDANT'S CULPABILITY AS TO A CHARGED
OFFENSE, OR WHI CH TENDS TO SUPPORT A POTENTI AL DEFENSE THERETO, OR WH CH
TENDS TO SUPPORT A MOTION TO SUPPRESS EVIDENCE ON CONSTI TUTI ONAL
GROUNDS, OR WHI CH WOULD TEND TO REDUCE THE PUNI SHVENT OF THE DEFENDANT.

(1) SUCH EVIDENCE OR | NFORVATION I NCLUDES BUT IS NOT LIMTED TO AN
OVERT OR TACIT LENIENCY OFFER OR DEAL WTH A POTENTI AL PROSECUTI ON
WTNESS OR AN [|INFORVANT; A POTENTI AL PROSECUTION WTNESS' S OR AN
I NFORVANT' S PRI OR | NCONSI STENT  STATEMENTS; | NFORVATI ON | NDI CATI NG A
POTENTI AL  PROSECUTI ON W TNESS' S OR AN | NFORVANT' S PCOSSI BLE BI AS, | NTER-
EST, HOSTILITY, OR REASONS TO FABRI CATE; | NFORVATION THAT TENDS TO
UNDERCUT THE BELIEVABILITY OF A POTENTI AL PROSECUTI ON W TNESS' S OR AN
| NFORVANT' S FACTUAL ACCOUNT; PRI OR CONDUCT, M SCONDUCT AND CRI M NAL ACTS
THAT TEND TO UNDERCUT THE CREDI BI LI TY OF A POTENTI AL PROSECUTI ON W TNESS
OR AN | NFORMANT; AND | NFORVATI ON THAT TENDS TO UNDERCUT THE PROOF OF AN
ELEMENT OF A CHARGED OFFENSE OR THAT OTHERW SE TENDS TO | NDI CATE THE
DEFENDANT MAY NOT BE GUI LTY.

(1) DISCLOSURE |I'S REQUI RED EVEN | F THE PROSECUTI ON DOUBTS THE BELI EV-
ABI LI TY OR USEFULNESS TO THE DEFENDANT OF THE EVI DENCE OR | NFORMATI ON,
OR BELIEVES I T CAN BE RECONCI LED W TH THE PROSECUTI ON' S OTHER EVI DENCE;
ORIF IT HAS BOTH AN | NCULPATORY AND AN EXCULPATCORY EFFECT, OR IF IT
RELATES TO A POTENTI AL DEFENSE DI FFERENT FROM THAT WH CH HAS BEEN
ANNCUNCED OR IS BEING PURSUED, OR IF IT HAS NOT BEEN MEMORI ALI ZED OR
RECORDED | N TANG BLE FORM OR IF IT IS NOT ADM SSI BLE AS EVIDENCE IN I TS
PRESENT FORM OR IF IT IS KNOMN TO THE DEFENDANT; OR I F I T RELATES TO A
PERSON WHOM THE PROSECUTI ON DOES NOT | NTEND TO CALL AT TRIAL BUT WHO
POSSESSES EXCULPATORY | NFORVATI ON;

(KY A SUWVARY OF ALL CORPOREAL OR NON- CORPOREAL COR VO CE | DENTI FI CA-
TI ON PROCEDURES, | NCLUDI NG NOT ONLY PROCEDURES IN VWHI CH AN EYEW TNESS
| DENTI FI ED THE DEFENDANT BUT ALSO PROCEDURES |IN VWH CH AN EYEW TNESS DI D
NOT | DENTI FY THE DEFENDANT WHEN THE OPPORTUNI TY FOR SUCH | DENTI FI CATI ON
EXI STED. THE SUMVARY SHALL | NCLUDE:

(1) THE DATE, TIME, LOCATION, TYPE, AND RESULT OF EACH PROCEDURE;

(1) THE NAMES OF ALL PERSONS PRESENT AT EACH PROCEDURE | F KNOMWN TO
LAW ENFORCEMENT;

(1'11) THE NAME AND ADDRESS COF EACH EYEW TNESS AT EACH PROCEDURE;

(1'V) THE NUMBER AND SOURCE OF ALL PHOTOGRAPHS OR LI NEUP PARTI Cl PANTS
USED | N EACH PROCEDURE;

A COPY OF ALL PHOTOGRAPHS, PHOTOGRAPHI C ARRAYS, AND PHOTOGRAPHS
TAKEN OF ALL LI NEUPS VI EVED BY AN EYEW TNESS;

(M) THE DESCRI PTIONS OF SUSPECTS ENTERED |INTO AN ELECTRONIC OR
COVPUTER PHOTOGRAPHI C | DENTI FI CATI ON SYSTEM AND A SAVED COLLECTI ON OF
THE PHOTOGRAPHI C | MAGES GENERATED BY EACH DESCRI PTI ON AND VI EWED BY EACH
EYEW TNESS;

(M) WHETHER THE PROCEDURE WAS S| MULTANEOUS OR SEQUENTI AL;

(M I1) ALL STATEMENTS MADE I N THE PRESENCE OF OR BY EACH EYEW TNESS
THAT ARE RELEVANT TO THE | SSUE OF I DENTITY OR TO THE FAI RNESS OR ACCURA-
CY OF THE PROCEDURE, | NCLUDI NG THE WORDS USED BY AN EYEW TNESS | N MAKI NG
ANY | DENTI FI CATION AND ANY WORDS DESCRIBING H S OR HER CERTAI NTY OR
UNCERTAI NTY | N AN | DENTI FI CATION AT THE TIME | T WAS MADE;

(1 X) ALL STATEMENTS MADE BY EACH EYEW TNESS REGARDI NG THE RCLE IN THE
CHARGED OFFENSE OF A PERSON |DENTIFIED AND ANY OTHER RELATI ONSH P
BETWEEN THEM

(X) WHETHER THE EYEW TNESS SELECTED A DI FFERENT PERSON AS THE PERPE-
TRATOR OR |INDICATED A BELIEF THAT HE OR SHE COULD NOT | DENTI FY THE
PERPETRATOR;
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(XI') WHETHER BEFORE THE PROCEDURE THE EYEW TNESS WAS | NSTRUCTED THAT
THE PERPETRATOR M GHT OR M GHT NOT BE PRESENT;

(XI1) WHETHER THE ADM NI STRATOR OF EACH PROCEDURE KNEW WWH CH PERSON
WAS THE SUSPECT, AND WHETHER, BEFORE THE PROCEDURE, THE EYEW TNESS WAS
| NSTRUCTED THAT THE ADM NI STRATOR DID NOT KNOW VWH CH PERSON WAS THE
SUSPECT; AND

(XI1'1) I'F THE PROSECUTI ON POSSESSES | NFORVATI ON THAT AN EYEW TNESS
MADE A CORPCOREAL OR NON- CORPOREAL OR VO CE OBSERVATI ON OF THE DEFENDANT
ON ANY OTHER OCCASI ON AFTER THE TI ME OF THE CHARGED OFFENSE BUT BEFORE
TRI AL, REGARDLESS OF THE | NVOLVEMENT OR LACK OF | NVOLVEMENT OF A POLI CE
OFFI CER OR OTHER PUBLI C SERVANT I N THAT OBSERVATION, | T SHALL ALSO
DI SCLOSE THAT | NFORNMATI ON,

(L) A SUMVARY OF ALL PROM SES, REWARDS AND | NDUCEMENTS MADE TO PERSONS
VWHO MAY BE CALLED AS W TNESSES, AS WELL AS REQUESTS FOR CONSI DERATI ON BY
PERSONS WHO MAY BE CALLED AS W TNESSES, AND COPI ES OF ALL DOCUMENTS
RELEVANT TO A PROM SE, REWARD AND | NDUCEMENT;

(M WHETHER THE PROSECUTI ON HAS ANY EVI DENCE OR | NFORVATI ON  THAT HAS
BEEN PROVI DED BY A CONFI DENTI AL | NFORVMANT OR A JAI LHOUSE | NFORMANT WH CH
RELATES TO THE SUBJECT MATTER OF THE CASE OR | S OTHERW SE RELEVANT;

(N WHETHER A SEARCH WARRANT HAS BEEN EXECUTED AND ALL DOCUMENTS
RELATI NG THERETO, | NCLUDI NG BUT NOT LIM TED TO THE WARRANT, THE WARRANT
APPLI CATI ON, ALL SUPPORTI NG AFFI DAVI TS, A POLI CE | NVENTORY OF ALL PROP-
ERTY SEI ZED UNDER THE WARRANT, AND A TRANSCRI PT OF ALL TESTI MONY OR
OTHER ORAL COMVUNI CATI ONS OFFERED I N SUPPORT OF THE WARRANT APPLI CATI ON;

(O WHETHER THERE HAS BEEN ANY ELECTRONI C SURVEI LLANCE, | NCLUDI NG BUT
NOT LI M TED TO W RETAPPI NG OR VI DEO SURVEI LLANCE, OF A RESIDENCE OR
BUSI NESS OR TELEPHONE OR COWMPUTER OR OTHER ELECTRONI C OR DI G TAL DEVI CE
OF THE DEFENDANT, OR OF CONVERSATI ONS TO WHI CH THE DEFENDANT OR A CO- DE-
FENDANT WAS A PARTY, AND ALL RECORDI NGS, TRANSCRIPTS, DOCUMENTS,
WARRANTS AND WARRANT APPLI CATI ON MATERI ALS RELATI NG THERETQO,

(P) THE APPROXI MATE DATE, TIME AND PLACE OF THE OFFENSE OR OFFENSES
CHARGED AND OF THE DEFENDANT' S SEI ZURE AND ARREST;

(Q WHETHER A CHARCED OFFENSE WAS SEEN BY A POLICE OFFICER OR OTHER
PUBLI C SERVANT FROM A PCLI CE OBSERVATI ON POST AND, | F SO, WHETHER VI SUAL
MAGNI FI CATI ON OR  ENHANCEMENT EQUI PMENT WAS USED. THE PROSECUTI ON SHALL
PROVI DE COUNSEL FOR THE DEFENDANT W TH | NFORVATI ON SUFFI CI ENT TO UNDER-
TAKE A REASONABLE | NVESTI GATI ON OF THE LOCATI ON OF THE POLI CE OBSERVA-
TI ON POST ON CONDI TI ON THAT SUCH | NFORMATI ON SHALL BE AVAI LABLE ONLY TO
COUNSEL FOR THE DEFENDANT AND DEFENSE PERSONNEL AND NOT TO THE DEFENDANT
IF THE OBSERVATION POST IS STILL USED;, EXCEPT THAT A DI FFERENT PROTEC-
TI VE ORDER PURSUANT TO SECTI ON 245. 70 OF TH S ARTI CLE MAY BE | SSUED BY
THE COURT FOR GOOD CAUSE SHOWN;

(R) ALL | NFORVATI ON OR MATERI AL REQUI RED TO BE GATHERED OR MEMORI AL-
| ZED PURSUANT TO SUBDI VI SI ONS ONE AND TWO OF SECTION 245.45 OF TH' S
ARTI CLE;

(S) ANY DOCUMENTATI ON THAT THE PROSECUTOR HAS OBTAI NED THAT RELATES TO
THE SUBJECT MATTER OF THE CASE OR I S OTHERW SE RELEVANT, CONCERNI NG

(1) CELLULAR TELEPHONE ACCOUNT | NFORMATI ON AND RECCORDS, CELLULAR TELE-
PHONE CALL DATA AND RECORDS, CELLULAR TELEPHONE TEXT MESSAGE DATA AND
RECORDS, RECCRDI NGS OF CELLULAR TELEPHONE MESSAGES, RECORDS OF CELLULAR
TELEPHONE TEXT MESSAGES, RECORDS OF CELLULAR TELEPHONE PHOTOGRAPHS, AND
CELLULAR TELEPHONE TOWER DATA AND RECORDS;

(1'l') EMAIL ACCOUNT | NFORVATI ON AND RECCORDS, AND RECORDS OF EMAIL
VESSAGES AND | NSTANT MESSAGES;

(1'11) I'NTERNET SERVI CE PROVI DER ACCOUNT | NFORMATI ON AND RECORDS;
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(V) INTERNET SOCI AL NETWORK ACCOUNT | NFORMATI ON, RECORDS AND POST-
| NGS;

(V) RECORDS OF | NTERNET | NSTANT MESSAGES, WEB PAGES AND WEB POSTI NGS;

(Vi) ACCOUNT | NFORMATI ON, RECORDS AND DATA FROM A PERSONAL DI Gl TAL
ASSI STANT DEVI CE OR OTHER ELECTRONI C OR DI Gl TAL DEVI CE USED FOR COMMUNI -
CATI ON OR FOR RECORDI NG OR STORI NG | NFORMATI ON;

(VI1) DATA, RECORDS AND DOCUMENTS OBTAI NED FROM A COVPUTER HARD DRI VE;

(VI 11) ACCOUNT | NFORMATI ON, RECORDS AND DATA FROM AN ELECTRONIC TOLL
OR MASS TRANSI T SYSTEM FEE PAYMENT DEVI CE; AND

(I'X) SI'MLAR DOCUMENTATI ON THAT RELATES TO OTHER ELECTRONI C OR DI Gl TAL
COVMUNI CATI ON, RECORDI NG, OR STORAGE DEVI CES;

(T) ANY DOCUMENTATI ON THAT THE PROSECUTOR HAS OBTAI NED REGARDI NG PRI OR
AND ~ PENDI NG ACCUSATORY | NSTRUVENTS, CONVI CTI ONS, DI SPOSI TI ONS, AND THE
PROBATI ONARY STATUS OF ALL DEFENDANTS AND ALL W TNESSES DES|I GNATED AS
POTENTI AL PROSECUTI ON W TNESSES PURSUANT TO PARAGRAPH (C) OF THI'S SUBDI -
VI SION. | F COUNSEL FOR THE DEFENDANT LACKS ACCESS TO A DATABASE BY WHI CH
TO OBTAIN THE COWPLETE CRIMNAL RECORD OF ALL DEFENDANTS AND ALL
W TNESSES DESI GNATED AS POTENTI AL PROSECUTI ON W TNESSES, THE PROSECUTOR
ALSO SHALL EITHER (1) PROVI DE COUNSEL FOR THE DEFENDANT W TH ACCESS TO
SUCH A DATABASE, OR (I1) PROVI DE THE DEFENDANT W TH THAT | NFORMATI ON;

(U I N ANY PROSECUTI ON ALLEG NG A VI OLATI ON OF THE VEHI CLE AND TRAFFI C
LAW WHERE THE DEFENDANT |S CHARGED BY | NDI CTMENT, SUPERI OR COURT | NFOR-
MATI ON, PROSECUTOR S | NFORMATI ON, | NFORMATI ON, OR SI MPLI FI ED | NFORMATI ON
CHARG NG A M SDEMEANOR, THE MOST RECENT RECORD OF | NSPECTION, CALI-
BRATION AND REPAIR OF MACHI NES AND | NSTRUMENTS UTI LI ZED TO PERFORM ANY
SCl ENTI FI C TESTS AND EXPERI MENTS AND THE CERTI FI CATI ON CERTI FI CATE, |F
ANY, HELD BY THE OPERATOR OF THE MACHI NE OR | NSTRUVENT, AND ALL OTHER
DI SCLOSURES REQUI RED UNDER THI' S ARTI CLE; AND

(V) IN ANY PROSECUTI ON ALLEG NG A VIOLATION OF SECTION 156.05 OR
156.10 OF THE PENAL LAW THE TIME, PLACE AND MANNER OF NOTI CE G VEN
PURSUANT TO SUBDI VI SI ON El GHT OF SECTI ON 156. 00 OF THE PENAL LAW

2. SUPPLEMENTAL DI SCOVERY FOR THE DEFENDANT. THE PROSECUTI ON SHALL
DI SCLOSE TO THE DEFENDANT A LIST OF ALL M SCONDUCT AND CRI M NAL ACTS OF
THE DEFENDANT NOT CHARGED | N THE | NDI CTMENT, SUPERI OR COURT | NFORMATI ON,
PROSECUTOR S | NFORMATI ON, | NFORMATI ON, OR SI MPLI FI ED | NFORMATI ON  CHARG-
ING A M SDEMEANOR, WH CH THE PROSECUTI ON | NTENDS TO USE AT TRI AL FOR
PURPCSES OF | MPEACH NG THE CREDI BI LI TY OF THE DEFENDANT OR AS SUBSTAN-
TI VE PROOF OF ANY MATERI AL | SSUE | N THE CASE.

3. RECI PROCAL DI SCOVERY FOR THE PROSECUTI ON. (A) THE DEFENDANT SHALL,
SUBJECT TO CONSTI TUTI ONAL LI M TATI ONS, DI SCLOSE TO THE PROSECUTI ON, AND
PERM T THE PROSECUTION TO DI SCOVER, | NSPECT, COPY OR PHOTOGRAPH, ANY
MATERI AL AND RELEVANT EVI DENCE W TH N THE DEFENDANT' S OR COUNSEL FOR THE
DEFENDANT' S POSSESSI ON OR CONTROL THAT |'S DI SCOVERABLE UNDER PARAGRAPHS
(F), (O, (H AND (L) OF SUBDIVISION ONE OF THI S SECTION, WHI CH THE
DEFENDANT | NTENDS TO OFFER AT TRIAL, AND THE NAMES, KNOWN ALl ASES,
ADDRESSES, BI RTH DATES, AND ALL STATEMENTS, WRI TTEN OR RECORDED OR
SUMMVARI ZED | N ANY WRI TI NG OR RECORDI NG, OF THOSE PERSONS OTHER THAN THE
DEFENDANT WHOM THE DEFENDANT | NTENDS TO CALL AS W TNESSES AT TRIAL.

(B) DISCLOSURE OF THE NAME, KNOAN ALI ASES, ADDRESS, Bl RTH DATE, AND
ALL STATEMENTS, WRI TTEN OR RECORDED OR SUVMARI ZED IN ANY WRITING OR
RECORDING, OF A PERSON WHOM THE DEFENDANT | NTENDS TO CALL AS A W TNESS
FOR THE SOLE PURPCSE OF | MPEACH NG A PROSECUTI ON W TNESS | S NOT REQUI RED
UNTI L AFTER SUCH PROSECUTI ON W TNESS HAS TESTI FI ED AT TRI AL.

(O IFIN THE EXERCISE OF REASONABLE DILIGENCE THE RECI PROCALLY
DI SCOVERABLE | NFORMATI ON UNDER PARAGRAPH (F) OF SUBDI VI SI ON ONE OF THI S
SECTI ON | S UNAVAI LABLE FOR DI SCLOSURE W THIN THE TIME PERI OD SPECI FI ED



Co~NOoOUIT~hWNE

A 2924 7

IN SUBDIVISION THREE OF SECTION 245.10 OF TH S ARTICLE, THAT PERI OD
SHALL BE STAYED W THOUT NEED FOR A MOTI ON PURSUANT TO SECTION 245.75 OF
TH'S ARTI CLE;, EXCEPT THAT THE DI SCLOSURE SHALL BE MADE AS SOON AS PRAC-
TI CABLE AND NOT LATER THAN THI RTY CALENDAR DAYS BEFORE TRI AL, UNLESS AN
ORDER | S OBTAI NED PURSUANT TO SECTION 245.75 OF TH S ARTI CLE.

4. STAY OF AUTOVATI C DI SCOVERY; REMEDI ES AND SANCTI ONS.  SUBDI VI SI ONS
ONE AND THREE OF SECTION 245.10 OF TH S ARTI CLE AND SUBDI VI SI ONS ONE,
TWO AND THREE OF THI S SECTI ON SHALL HAVE THE FORCE AND EFFECT OF A COURT
ORDER, AND FAI LURE TO PROVI DE DI SCOVERY PURSUANT TO THEM MAY RESULT I N
APPLI CATION OF ANY REMEDI ES OR SANCTI ONS PERM TTED FOR NON- COVPLI ANCE
WTH A COURT ORDER UNDER SECTI ON 245.85 OF TH S ARTI CLE. HOAEVER, |F [N
THE JUDGVENT OF ElI THER PARTY GOCD CAUSE EXI STS FOR DECLI NI NG TO MAKE ANY
OF THE DI SCLOSURES SET FORTH ABOVE, |I'T MAY MOVE FOR A PROTECTI VE ORDER
PURSUANT TO SECTI ON 245. 70 OF THI S ARTI CLE AND PRODUCTION OF THE | TEM
SHALL BE STAYED PENDI NG A RULI NG BY THE COURT. THE OPPCSI NG PARTY SHALL
BE NOTI FI ED I N WRI TI NG THAT | NFORVATI ON HAS NOT BEEN DI SCLCSED UNDER A
PARTI CULAR SECTION. WHEN SOMVE PARTS OF MATERI AL OR | NFORVATI ON ARE
DI SCOVERABLE BUT IN THE JUDGVENT OF A PARTY GOOD CAUSE EXISTS FOR
DECLINING TO DI SCLOSE OTHER PARTS, THE DI SCOVERABLE PARTS SHALL BE
DI SCLOSED AND THE DI SCLCSI NG PARTY SHALL G VE NOTICE IN WRI TING THAT
NONDI SCOVERABLE PARTS HAVE BEEN W THHELD.

5. NOTI CE AND PRESERVATI ON OF EVI DENCE. (A) UPON RECEI PT OF | NFORMA-
TI ON THAT ANY | TEM DESCRI BED I N SUBDI VI SION ONE OF THI S SECTI ON EXI STS,
EXCEPT THAT |IT 1S NOT WTH N THE POSSESSI ON, CUSTODY OR CONTROL OF THE
PROSECUTI ON OR PERSONS UNDER THE PROSECUTI ON' S DI RECTI ON OR CONTROL, THE
PROSECUTI ON SHALL EXPEDI TI QUSLY NOTI FY THE DEFENDANT OF THE EXI STENCE OF
THE | TEM AND OF ALL | NFORMATI ON KNOWN TO THE PROSECUTOR CONCERNI NG THE
| TEM S LOCATI ON AND THE | DENTI TY OF ANY PERSONS POSSESSI NG I T.

(B) AT ANY TIME, A PARTY MAY MOVE FOR AN ORDER TO ANY | NDI VI DUAL,
AGENCY OR OTHER ENTI TY | N PCSSESSI ON, CUSTODY OR CONTROL OF | TEMS WH CH
RELATE TO THE SUBJECT MATTER OF THE CASE OR ARE OTHERW SE RELEVANT,
REQUI RI NG THAT SUCH | TEMS BE PRESERVED FOR A SPECI FI ED PERIGD OF TI ME
IN ADDI TION, AT ANY TIM, THE DEFENDANT NMAY MOVE FOR AN ORDER TO ANY
I NDI VI DUAL, AGENCY OR OTHER ENTITY I'N POSSESSI ON, CUSTODY OR CONTROL OF
A CRIME SCENE THAT RELATES TO THE SUBJECT MATTER OF THE CASE ORI S
OTHERW SE RELEVANT, REQUI RI NG THAT COUNSEL FOR THE DEFENDANT BE GRANTED
PROVWT AND REASONABLE ACCESS TO | NSPECT, PHOTOGRAPH OR MEASURE THAT
CRI ME SCENE, AND THAT THE CONDI TI ON OF THE CRI ME SCENE REMAI N UNCHANGED
IN THE INTERIM THE COURT SHALL HEAR AND RULE UPON SUCH MOTI ONS EXPE-
DI TI QUSLY. THE COURT MAY MODI FY OR VACATE SUCH ORDERS UPON A SHOW NG
THAT PRESERVATI ON OF PARTICULAR EVIDENCE, OR GRANTING ACCESS TO A
PARTI CULAR CRI ME SCENE, W LL CREATE SI GNI FI CANT HARDSHI P, ON CONDI Tl ON
THAT THE PROBATI VE VALUE OF THAT EVI DENCE OR THAT LOCATI ON | S PRESERVED
BY A SPECI FI ED ALTERNATI VE MEANS.

S 245. 25 MATERI AL HELD BY OTHER GOVERNVMENTAL PERSONNEL.

UPON THE DEFENDANT' S REQUEST AND DESI GNATI ON OF MATERI AL OR | NFORWA-
TION VH CH WOULD BE DI SCOVERABLE UNDER SECTI ON 245.20 OF TH S ARTICLE | F
IN THE PGOSSESSI QN, CUSTODY OR CONTROL OF THE PROSECUTI ON OR PERSONS
UNDER THE PROSECUTI ON' S DI RECTI ON OR CONTROL, BUT WVHICH IS, IN FACT, IN
THE POSSESSI ON, CUSTODY OR CONTRCOL OF OTHER GOVERNMENTAL PERSONNEL, THE
PROSECUTOR SHALL USE DUE DI LI GENCE AND MAKE GOOD FAI TH EFFORTS TO CAUSE
SUCH MATERI AL OR | NFORVATI ON TO BE MADE AVAI LABLE TO THE DEFENDANT, AND
| F THE PROSECUTOR S EFFORTS ARE UNSUCCESSFUL AND SUCH MATERI AL OR | NFOR-
MATI ON OR OTHER GOVERNVENTAL PERSONNEL ARE SUBJECT TO THE JURI SDI CTI ON
OF THE COURT, THE COURT, UPON MOTI ON OF THE DEFENDANT, SHALL | SSUE SUl T-
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ABLE SUBPCENAS OR ORDERS TO CAUSE SUCH MATERI AL OR | NFORVATI ON TO BE
MADE AVAI LABLE FOR DI SCLOSURE TO THE DEFENDANT.
S 245. 30 DI SCRETI ONARY DI SCOVERY BY ORDER OF THE COURT.

1. THE COURT [N ITS DI SCRETI ON MAY, UPON A SHOW NG BY THE DEFENDANT
THAT THE REQUEST | S REASONABLE AND THAT THE DEFENDANT IS UNABLE W THOUT
UNDUE HARDSH P TO OBTAIN THE SUBSTANTI AL EQUI VALENT BY OTHER MEANS,
ORDER THE PROSECUTI ON, OR ANY | NDI VI DUAL, AGENCY OR OTHER ENTI TY SUBJECT
TO THE JURI SDI CTI ON OF THE COURT, TO MAKE AVAI LABLE FOR DI SCLOSURE TO
THE DEFENDANT ANY MATERI AL OR | NFORVATI ON VWHI CH POTENTI ALLY RELATES TO
THE SUBJECT MATTER OF THE CASE OR IS OTHERW SE RELEVANT. A MOTI ON  UNDER
TH'S SECTION MJST BE ON NOTI CE TO ANY PERSON OR ENTI TY AFFECTED BY THE
ORDER. THE COURT MNAY, UPON REQUEST OF ANY PERSON OR ENTITY AFFECTED BY
THE ORDER, VACATE OR MODI FY THE ORDER | F COVPLI ANCE WOULD BE UNREASON-
ABLE OR OPPRESSI VE. THE COURT MAY PERM T A PARTY SEEKI NG OR OPPCSI NG A
DI SCRETI ONARY CRDER OF DI SCOVERY UNDER THI S SECTI ON, OR ANOTHER AFFECTED
PERSON OR ENTITY, TO SUBM T PAPERS OR TESTI FY EX PARTE OR | N CAMERA. ANY
SUCH PAPERS AND A TRANSCRI PT OF SUCH TESTI MONY SHALL BE SEALED AND SHALL
CONSTI TUTE A PART OF THE RECORD ON APPEAL.

2. UPON MOTION OF A DEFENDANT AGAI NST WHOM AN | NDI CTMENT, SUPERI OR
COURT | NFORMATI ON, PROSECUTOR S | NFORVATI ON, | NFORVATI ON, OR S| MPLI FI ED
| NFORVATI ON  CHARG NG A M SDEMEANCR |I'S PENDI NG THE COURT I N WH CH SUCH
ACCUSATORY | NSTRUVENT | S PENDI NG

(A) MUST ORDER DI SCOVERY AS TO ANY MATERI AL NOT DI SCLOSED PURSUANT TO
SECTION 245.20 OF TH'S ARTICLE, IF |IT FINDS THAT THE PROSECUTOR S
REFUSAL TO DI SCLOSE SUCH MATERI AL |'S NOT JUSTI FI ED;

(B) MUST, UNLESS IT IS SATI SFI ED THAT THE PEOPLE HAVE SHOAN GOCD CAUSE
VWHY SUCH AN ORDER SHOULD NOT BE | SSUED, ORDER DI SCOVERY OR ANY OTHER
ORDER AUTHORI ZED BY SECTION 245.85 OF TH' S ARTI CLE AS TO ANY MATERI AL
NOT' DI SCLOSED PURSUANT TO SECTI ON 245. 20 OF TH S ARTI CLE;

(© MAY ORDER DI SCOVERY W TH RESPECT TO ANY OTHER PROPERTY, WHICH THE
PEOPLE | NTEND TO | NTRODUCE AT THE TRI AL, UPON A SHOW NG BY THE DEFENDANT
THAT DI SCOVERY W TH RESPECT TO SUCH PROPERTY IS MATERI AL TO THE PREPARA-
TION OF H'S OR HER DEFENSE, AND THAT THE REQUEST | S REASONABLE;

(D) WHERE PROPERTY IN THE PEOPLE S POSSESSI ON, CUSTODY, OR CONTROL
THAT CONSI STS OF A DEOXYRI BONUCLEI C ACI D ("DNA") PROFILE OBTAINED FROM
PROBATI VE BI OLOd CAL MATERI AL GATHERED | N CONNECTI ON W TH THE | NVESTI -
GATI ON OR PROSECUTI ON OF THE DEFENDANT AND THE DEFENDANT ESTABLI SHES
THAT SUCH PROFI LE COWPLI ES W TH FEDERAL BUREAU OF | NVESTI GATI ON OR STATE
REQUI REMENTS, WHI CHEVER ARE APPLI CABLE AND AS SUCH REQUI REMENTS ARE
APPLI ED TO LAW ENFORCEMENT AGENCI ES SEEKI NG A KEYBOARD SEARCH OR SI M LAR
COVPARI SON, AND THAT THE DATA MEETS STATE DNA | NDEX SYSTEM OR NATI ONAL
DNA | NDEX SYSTEM CRI TERI A AS SUCH CRI TERI A ARE APPLI ED TO LAW ENFORCE-
MVENT AGENCI ES SEEKI NG SUCH A KEYBOARD SEARCH OR SI M LAR COWPARI SON, THE
COURT MAY ORDER AN ENTITY THAT HAS ACCESS TO THE COVBI NED DNA | NDEX
SYSTEM OR | TS SUCCESSOR SYSTEM TO COVPARE SUCH DNA PROFI LE AGAI NST DNA
DATABANKS BY KEYBOARD SEARCHES, OR A SIMLAR METHOD THAT DCES NOT
I NVOLVE UPLOADI NG, UPON NOTI CE TO BOTH PARTIES AND THE ENTITY REQUI RED
TO PERFORM THE SEARCH, UPON A SHOW NG BY THE DEFENDANT THAT SUCH A
COVPARI SON | S MATERI AL TO THE PRESENTATION OF HHS OR HER DEFENSE AND
THAT THE REQUEST |S REASONABLE. FOR PURPCSES OF TH S PARAGRAPH, A
"KEYBOARD SEARCH' SHALL MEAN A SEARCH OF A DNA PROFI LE AGAI NST THE DATA-
BANK | N WH CH THE PROFI LE THAT IS SEARCHED IS NOT UPLOADED TO OR MAI N
TAI NED | N THE DATABANK; AND

(E) MAY ORDER THE DI VI SION OF CRI M NAL JUSTI CE SERVI CES TO COWPARE A
FI NGERPRI NT OBTAI NED | N CONNECTI ON W TH THE | NVESTI GATI ON OR PROSECUTI ON
OF THE DEFENDANT AGAI NST THE STATEW DE AUTOVATED FI NGERPRI NT | DENTI FI CA-
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TION SYSTEM OR I TS SUCCESSOR SYSTEM AND THE NATI ONAL | NTEGRATED AUTG-
MATED FI NGERPRI NT | DENTI FI CATI ON SYSTEM OR I TS SUCCESSOR SYSTEM UPON
THE COURT' S DETERM NATI ON THAT SUCH FI NGERPRI NT COWPLIES W TH FEDERAL
BUREAU OF | NVESTI GATI ON OR STATE REQUI REMENTS, WH CHEVER ARE APPLI CABLE
AND AS SUCH REQUI REMENTS ARE APPLI ED TO LAW ENFORCEMENT AGENCI ES SEEKI NG
SUCH A COVPARI SON AND UPON A SHOW NG BY THE DEFENDANT THAT SUCH COWPAR-
SON 1S MATERI AL TO THE PREPARATI ON OF H S OR HER DEFENSE, AND THAT THE
REQUEST | S REASONABLE.

UPON GRANTI NG THE MOTI ON PURSUANT TO PARAGRAPH (C) OF THI'S SUBDI VI -
SION, THE COURT SHALL, UPON MOTION OF THE PEOPLE SHOW NG SUCH TO BE
MATERI AL TO THE PREPARATION OF THEIR CASE AND THAT THE REQUEST IS
REASONABLE, CONDITION ITS ORDER OF DI SCOVERY BY FURTHER DI RECTI NG
DI SCOVERY BY THE PEOPLE OF PROPERTY, OF THE SAME KIND OR CHARACTER AS
THAT AUTHORIZED TO BE |INSPECTED BY THE DEFENDANT, VWH CH HE OR SHE
I NTENDS TO | NTRODUCE AT THE TRI AL.

S 245. 35 DEPGOSI Tl ONS.

1. AVAI LABILITY; USE. AT ANY TIME AFTER THE FILING OF AN ACCUSATORY
I NSTRUMENT, THE COURT IN I TS DI SCRETI ON MAY, UPON MOTI ON OF ANY PARTY,
ORDER THE EXAM NATI ON OF ANY PERSON EXCEPT THE DEFENDANT UPON ORAL DEPO-
SITION | F THE PARTY SHOANS THAT THE PERSON S TESTI MONY | S MATERI AL TO THE
CASE OR NECESSARY ADEQUATELY TO PREPARE A DEFENSE, AND THAT THE PERSON
WLL NOTI' COOPERATE | N GRANTI NG A PERSONAL | NTERVI EW A PERSON S STATE-
MENTS I N A DEPCSI TION UNDER THIS SECTION MAY BE USED | N SUBSEQUENT
PROCEEDI NGS | N THE SAME MANNER AS OTHER QOUT- OF- COURT STATEMENTS.

2. MOTI ON FOR TAKI NG DEPCSI TI ON; NOTI CE; SERVICE. A MOTI ON FOR DEPCSI -
TION SHALL SPECI FY THE TI ME AND PLACE FOR TAKI NG THE DEPCSI TI ON AND THE
NAVE AND ADDRESS OF EACH PERSON TO BE EXAM NED, TOGETHER W TH DESI GNATED
PAPERS, DOCUMENTS, TAPES OR OTHER ELECTRONI C RECORDI NGS, PHOTOGRAPHS OR
OTHER TANG BLE OBJECTS, NOT PRI VI LEGED, TO BE PRODUCED AT THE SAME TI ME
AND PLACE. THE COURT MAY CHANGE SUCH TERMS AND SPECI FY ANY ADDI TI ONAL
CONDI TIONS GOVERNING THE CONDUCT OF THE PROCEEDI NG THE MOVI NG PARTY
SHALL PROVI DE NOTI CE OF THE DEPCSITION IN THE MANNER PROVIDED FOR |IN
CIVIL ACTIONS AND SERVE A SUBPCENA UPON THE DEPONENT, SPECI FYI NG THE
TERMS AND CONDI TI ONS SET FORTH I N THE COURT' S ORDER GRANTI NG THE DEPOCSI -
TION, AND G VE REASONABLE NOTI CE OF THE DEPOSI TION IN WRITING TO EVERY
OTHER PARTY.

3. MANNER OF TAKING EXCEPT AS OTHERW SE PROVI DED I N THI S SECTI ON OR
BY ORDER OF THE COURT, DEPOSI TI ONS SHALL BE TAKEN I N THE MANNER PROVI DED
IN CVIL ACTIONS. WTH THE CONSENT OF THE PARTIES, THE COURT MNAY ORDER
THAT A DEPCSITION BE TAKEN ON VRI TTEN | NTERROGATORI ES | N THE MANNER
PROVIDED IN CIVIL ACTI ONS. ANY STATEMENTS, WRI TTEN OR RECORDED OR SUMVA-
RI ZED I N ANY WRI TI NG OR RECORDI NG OF THE WTNESS BEING DEPOSED WH CH
ARE |IN THE PGOSSESSIQN, CUSTODY OR CONTROL OF ANY PARTY SHALL BE MADE
AVAI LABLE FOR EXAM NATI ON AND USE AT THE TAKI NG OF THE DEPGCSI TI ON TO ANY
PARTY. THE DEPOSI TI ON SHALL BE RECORDED BY AN ELECTRONIC RECCRDI NG
VH CH MJST | NCLUDE NOT ONLY AUDI O BUT ALSO VI SUAL RECORDI NG, UNLESS THE
COURT ORDERS OTHERW SE, OR THE PARTIES STIPULATE THAT | T SHALL BE
RECORDED | N ANOTHER MANNER. | F A DEPGCSI TI ON | S RECORDED BY OTHER THAN A
CERTI FI ED COURT REPORTER, THE PARTY TAKI NG THE DEPCSI TI ON SHALL PROVI DE
EVERY OITHER PARTY WTH A COPY OF THE RECORDI NG W THI N FI FTEEN CALENDAR
DAYS AFTER THE TAKI NG OF THE DEPGSI TI ON OR NOT LESS THAN TEN CALENDAR
DAYS BEFORE TRIAL, WH CHEVER | S EARLI ER THE PARTI ES MAY STI PULATE, OR
THE COURT MAY ORDER, THAT A DEPOSITION BE TAKEN BY TELEPHONE AND
RECORDED. ALL PARTIES AND COUNSEL SHALL HAVE A RI GHT TO BE PRESENT AT
THE DEPGCSI TI ON. A DEFENDANT SHALL NOT BE PHYSI CALLY PRESENT AT A DEPOCSI -
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TI ON, EXCEPT ON STI PULATI ON OF THE PARTIES OR BY ORDER OF THE COURT
BASED UPON A SHOW NG OF GOOD CAUSE.
S 245. 40 NON- TESTI MONI AL EVI DENCE FROM THE DEFENDANT.

1. AVAILABILITY. AFTER THE FILING OF AN ACCUSATORY | NSTRUMENT, AND
SUBJECT TO CONSTI TUTI ONAL LI M TATI ONS, THE COURT MNAY, UPON MOTI ON OF THE
PROSECUTI ON SHOW NG PROBABLE CAUSE TO BELI EVE THE DEFENDANT HAS COW T-
TED THE CRIME, A CLEAR | NDI CATI ON THAT RELEVANT MATERI AL EVI DENCE W LL
BE FOUND, AND THAT THE METHOD USED TO SECURE I T IS SAFE AND RELI ABLE,
REQUI RE A DEFENDANT TO PROVI DE NON- TESTI MONI AL EVI DENCE, | NCLUDI NG TGO

(A) APPEAR I N A LI NEUP;

(B) SPEAK FOR | DENTI FI CATI ON BY A W TNESS OR POTENTI AL W TNESS;

(©) BE FI NGERPRI NTED,

(D) POSE FOR PHOTOGRAPHS NOT | NVOLVI NG REENACTMENT OF AN EVENT;

(E) PERMT THE TAKING OF SAMPLES OF THE DEFENDANT' S BLOOD, HAIR, AND
OTHER MATERI ALS OF THE DEFENDANT' S BODY THAT | NVOLVES NO UNREASONABLE
I NTRUSI ON THEREGF;

(F) PROVI DE SPECI MENS OF THE DEFENDANT' S HANDWRI TI NG, AND

(G SUBMT TO A REASONABLE PHYSICAL OR MEDI CAL | NSPECTI ON OF THE
DEFENDANT' S BODY.

2. LIMTATIONS. TH S SECTI ON SHALL NOT BE CONSTRUED TO ALTER OR | N ANY
WAY AFFECT THE | SSUANCE OF A SIM LAR COURT ORDER, AS MAY BE AUTHORI ZED
BY LAW BEFORE THE FI LI NG OF AN ACCUSATORY | NSTRUMENT, CONSI STENT W TH
SUCH RI GHTS AS THE DEFENDANT MAY DERI VE FROM THE NEW YORK CONSTI TUTI ON
OR THE UN TED STATES CONSTI TUTION. THI' S SECTI ON SHALL NOT BE CONSTRUED
TO ALTER OR I N ANY WAY AFFECT THE ADM NI STRATION OF A CHEM CAL TEST
WHERE OTHERW SE AUTHORI ZED. AN ORDER PURSUANT TO THI S SECTI ON MAY BE
DENI ED, LIM TED OR CONDI TI ONED AS PROVIDED IN SECTION 245.70 OF TH' S
ARTI CLE.

S 245. 45 PRESERVATI ON OF EVI DENCE.

1. APPARENTLY MATERI AL W TNESS OR PHYSI CAL EVI DENCE. (A) WHEN POLI CE
OFFI CERS OR OTHER LAW ENFORCEMENT PERSONNEL PARTI Cl PATE I N THE | NVESTI -
GATI ON OF AN APPARENT CRI M NAL | NCI DENT, AND PROVI DED THAT I T IS PRACTI -
CABLE UNDER THE Cl RCUMSTANCES, THEY SHALL REQUEST AND MEMORI ALI ZE
CONTACT | NFORVATI ON FOR AN APPARENTLY MATERI AL W TNESS OF WHOM THEY ARE
AWARE, AND THEY SHALL GATHER OR MEMORI ALl ZE APPARENTLY NMATERI AL PHYSI CAL
EVIDENCE OF VWH CH THEY ARE AWARE, WHENEVER THE W TNESS OR PHYSI CAL
EVI DENCE APPEARS TO BE OF SUCH A NATURE AND POTENTI AL SI GNI FI CANCE THAT
AN ACCUSED MAY BE UNABLE TO OBTAI N OTHER EVI DENCE, POSSESSI NG A COVPARA-
BLE POTENTI AL TO M Tl GATE OR NEGATE H' S OR HER GUI LT WERE | T FOUND TO BE
EXCULPATORY, BY OITHER REASONABLY AVAI LABLE MEANS UNLESS THESE ACTI ONS
ARE TAKEN TO PRESERVE THE AVAI LABILITY OF THE WTNESS OR THE PHYSI CAL
EVIDENCE. THI S SUBDI VI SI ON DOES NOT, HOWEVER, REQUI RE THAT POLI CE OFFI -
CERS OR OTHER LAW ENFORCEMENT PERSONNEL TAKE AND PRESERVE A SECOND
SAMPLE OF THE DEFENDANT' S BREATH FOR LATER TESTI NG BY THE DEFENDANT | N
CASES ARl SI NG UNDER THE VEH CLE AND TRAFFI C LAW

(B) IF THE PROSECUTION 1S UNABLE TO DI SCLOSE SUCH MATERI AL TO THE
DEFENDANT PURSUANT TO PARAGRAPH (R) OF SUBDI VI SI ON ONE OF SECTI ON 245. 20
OF TH S ARTICLE DUE TO A FAILURE TO COWLY WTH TH'S OBLI GATION BY
PCLI CE OFFI CERS OR BY OTHER LAW ENFORCEMENT PERSONNEL, THE COURT, UPON
MOTI ON OF THE DEFENDANT SHOW NG THAT THE W TNESS OR EVI DENCE HAS BEEN
| RRETRI EVABLY LOST AND THAT THE DEFENDANT CANNOT OBTAI N OTHER EVI DENCE,
PCSSESSI NG A COVPARABLE POTENTI AL TO M Tl GATE OR NEGATE H' S OR HER GUI LT
VERE | T FOUND TO BE EXCULPATORY, BY OTHER REASONABLY AVAI LABLE MEANS,
SHALL | MPOSE AN APPROPRI ATE REMEDY OR SANCTI ON PURSUANT TO SECTI ON
245.85 OF TH S ARTI CLE.
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2. VI DEOTAPE OF I NTERVIEW AT POLICE STATION OR OIHER FACILITY OF
DETENTI ON. (A) NO ORAL, WRITTEN, OR SI GN LANGUAGE STATEMENT OF A SUSPECT
MADE DURING AN |INTERVIEW AT A POLICE STATION OR OTHER FACILITY OF
DETENTI ON SHALL BE ADM SSI BLE AS SUBSTANTIVE EVI DENCE AGAI NST THAT
PERSON | N ANY CRI M NAL PROCEEDI NG UNLESS AN ELECTRONI C RECORDI NG, WH CH
MUST BE FOCUSED UPON BOTH THE QUESTI ONER AND THE SUSPECT THROUGHOUT AND
MUST | NCLUDE NOT' ONLY AUDI O BUT ALSO VI SUAL RECORDI NG, |'S MADE OF THE
COVPLETE | NTERVI EW | NTERVI EW NG W THI N THE MEANI NG OF THI S SUBDI VI SI ON
DCES NOT | NCLUDE ROUTINE PEDI GREE | NQUI RY OR STATEMENTS MADE | N OPEN
COURT OR BEFORE A GRAND JURY. BRI EF PERI ODS OF RECESS DURING WH CH ALL
| NTERVI EW NG CEASES DO NOT CONSTI TUTE AN | MPERM SSI BLE | NTERRUPTI ON OF
THE COVPLETE | NTERVI EW BUT THE STARTING TI ME OF SUCH A RECESS AND THE
RESUMPTI ON  TI ME OF THE | NTERVI EW SHALL BE MEMORI ALI ZED. THE | NTERVI EVEER
NEED NOT | NFORM THE SUSPECT THAT AN ELECTRONI C RECORDI NG | S BEI NG MADE.
A SUSPECT'S REFUSAL TO PARTI Cl PATE IN AN | NTERVI EWBECAUSE I T | S ELEC
TRONI CALLY RECORDED, | F THAT REFUSAL | TSELF IS ELECTRONI CALLY RECORDED
AS PROVIDED HEREIN, SHALL RENDER THI S SUBDI VI SI ON | NAPPLI CABLE TO ALL
STATEMENTS MADE AFTER THE REFUSAL | F THE COURT FI NDS BEYOND A REASONABLE
DOUBT THAT |I'T WAS VOLUNTARY AND UNEQUI VOCAL. LAW ENFORCEMENT PERSONNEL
SHALL NOT' EXPRESSLY OR | MPLICITLY ENCOURAGE THE SUSPECT TO G VE SUCH
CONDI TI ONAL CONSENT TO AN I NTERVIEWIN LIEU OF A COWPLETELY RECORDED
| NTERVI EW

(B) |IF THE COURT FINDS, BY A PREPONDERANCE OF THE EVI DENCE, THAT THE
DEFENDANT WAS SUBJECTED TO EARLI ER | NTERVI EW NG AT A POLICE STATION OR
OTHER FACI LI TY OF DETENTION I N VI OLATION OF THI' S SUBDI VI SI ON, THEN UPON
DEFENSE REQUEST WHEN STATEMENTS MADE | N COVPLI ANCE WTH THI' S SUBDI VI SI ON
ARE ADM TTED AT TRI AL AS EVI DENCE AGAI NST THE DEFENDANT, THE COURT SHALL
G VE THE FOLLOW NG | NSTRUCTI ON TO THE JURY AT THE TIME O THEIR ADM S-
SION AND AGAIN I N I'TS FI NAL | NSTRUCTI ONS ON THE LAW " NEW YORK STATE LAW
REQUI RES THAT ALL | NTERVI EW6 OF A SUSPECT AT A POLI CE STATI ON OR OTHER
FACI LI TY OF DETENTI ON MUST BE RECORDED BY VIDEOTAPE OR OIHER VI SUAL
RECORDI NG  BECAUSE THI' S ENHANCES THE RELI ABI LI TY OF THE PROCESS UNDER
VWH CH THE STATEMENTS ARE OBTAI NED AND ALLOAS THE JURY TO MORE FAIRLY
ASSESS THE STATEMENTS. A JUDGE HAS FOUND IN TH S CASE THAT EARLI ER
| NTERVI EW NG OCCURRED AT THE POLICE STATION OR OTHER FACILITY OF
DETENTI ON  THAT WAS NOT RECORDED. BECAUSE OF TH S FAI LURE TO COMPLY W TH
THE RULE THAT ALL SUCH | NTERVI EW6 MUST BE RECORDED,  THE STATEMENTS BY
THE DEFENDANT THAT YOU HAVE SEEN SHOULD BE WEI GHED W TH GREAT CAUTI ON
AND CARE."

(© NOTW THSTANDI NG ANY OTHER PROVI SION OF THI'S SUBDI VI SI ON, AN ORAL,
WRI TTEN, OR SIGN LANGUAGE STATEMENT OF THE DEFENDANT MADE DURI NG AN
I NTERVI EW AT A PCOLI CE STATI ON OR OTHER FACI LI TY OF DETENTION I S ADM SSI -
BLE AS EVI DENCE AGAI NST THE DEFENDANT IN A CRIM NAL PROCEEDING [N TH' S
STATE | F THE STATEMENT WAS OBTAI NED | N ANOTHER STATE | N COVPLI ANCE W TH
THE LAWS OF THAT STATE, OR BY A FEDERAL LAW ENFORCEMENT OFFICER IN TH' S
STATE OR ANOTHER STATE I N COVPLI ANCE W TH THE LAWS OF THE UNI TED STATES.

3. 911 TELEPHONE CALL AND POLICE RADI O TRANSM SSI ON ELECTRONI C
RECORDI NGS. (A) WHENEVER AN ELECTRONI C RECORDI NG OF A 911 TELEPHONE CALL
OR A PCLI CE RADI O TRANSM SSI ON WAS MADE | N CONNECTI ON W TH THE | NVESTI -
GATION OF AN APPARENT CRI M NAL | NCI DENT, THE ARRESTI NG OFFI CER OR LEAD
DETECTI VE SHALL EXPEDI TI QUSLY NOTI FY THE PROSECUTI ON | N VRl TI NG UPON THE
FI LI NG OF AN ACCUSATORY | NSTRUMENT OF THE EXI STENCE OF ALL SUCH KNOMW
RECORDI NGS. THE PROSECUTI ON SHALL EXPEDI TI QUSLY TAKE WHATEVER REASONABLE
STEPS ARE NECESSARY TO ENSURE THAT ALL KNOWN ELECTRONI C RECORDI NGS OF
911 TELEPHONE CALLS AND POLI CE RADI O TRANSM SSI ONS MADE | N CONNECTI ON
WTH THE CASE ARE PRESERVED THROUGHOUT THE PENDENCY OF THE CASE. UPON
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THE DEFENDANT' S TI MELY REQUEST AND DESI GNATI ON OF A SPECI FI C ELECTRONI C
RECORDING OF A 911 TELEPHONE CALL, THE PROSECUTI ON SHALL ALSO EXPE-
DI TI QUSLY TAKE WHATEVER REASONABLE STEPS ARE NECESSARY TO ENSURE THAT I T
I' S PRESERVED THROUGHOUT THE PENDENCY OF THE CASE.

(B) | F THE PROSECUTI ON FAI LS TO DI SCLOSE SUCH AN ELECTRONI C RECORDI NG
TO THE DEFENDANT PURSUANT TO PARAGRAPH (G) OF SUBDI VI SI ON ONE OF SECTI ON
245.20 OF TH' S ARTI CLE DUE TO A FAI LURE TO COWLY WTH TH' S OBLI GATI ON
BY POLICE OFFICERS OR OTHER LAW ENFORCEMENT OR PROSECUTI ON PERSONNEL,
THE COURT UPON MOTI ON OF THE DEFENDANT SHALL | MPOSE AN APPROPRI ATE REME-
DY OR SANCTI ON PURSUANT TO SECTI ON 245. 85 OF THE ARTI CLE.

S 245.50 CERTI FI CATES OF COVPLI| ANCE.

1. BY THE PROSECUTI ON. WHEN THE PROSECUTI ON HAS PROVI DED ALL DI SCOVERY
REQUI RED BY SUBDI VI SION ONE OF SECTION 245.20 OF THI'S ARTICLE OR BY
COURT ORDER, | T SHALL FILE WTH THE COURT AND SERVE UPON THE DEFENDANT A
CERTI FI CATE OF COVPLI ANCE. THE CERTI FI CATE SHALL STATE THAT, TO THE BEST
OF THE PROSECUTOR S KNOALEDGE AND AFTER MAKI NG REASONABLE | NQUI RI ES AND
EXERCI SI NG DUE DI LI GENCE, HE OR SHE HAS DI SCLOSED AND MADE AVAI LABLE ALL
MATERI AL AND | NFORVATI ON SUBJECT TO DI SCOVERY, AND SHALL | DENTIFY EACH
| TEM PROVIDED. IN ADDITION, THE CERTIFI CATE SHALL STATE THAT, TO THE
BEST OF THE PROSECUTOR S KNOALEDGE AND AFTER MAKI NG REASONABLE | NQUI Rl ES
AND EXERCI SI NG DUE DI LI GENCE:

(A) HE OR SHE HAS COWPLI ED W TH THESE OBLI GATI ONS W TH RESPECT TO ALL
MATERI AL AND | NFORMATION | N THE CUSTODY OR CONTROL OF ALL POLI CE COFFI -
CERS AND OTHER PERSONS WHO HAVE PARTI CI PATED | N | NVESTI GATI NG OR EVALU-
ATI NG THE CASE; AND

(B) HE OR SHE HAS MADE REASONABLE | NQUI RIES OF ALL POLI CE OFFI CERS AND
OTHER PERSONS WHO HAVE PARTI Cl PATED I N | NVESTI GATI NG OR EVALUATI NG THE
CASE ABOUT THE EXI STENCE OF ANY EVI DENCE OR | NFORVATI ON W THI N PARAGRAPH
(J) OF SUBDI VI SI ON ONE OF SECTI ON 245.20 OF THI S ARTI CLE, | NCLUDI NG SUCH
EVI DENCE OR | NFORMATI ON THAT WAS NOT' REDUCED TO WRITING OR OIHERW SE
MEMORI ALI ZED OR PRESERVED AS EVI DENCE, AND HAS DI SCLOSED ANY SUCH | NFOR-
MATION TO THE DEFENDANT. |F ADDI TI ONAL DI SCOVERY |S SUBSEQUENTLY
PROVI DED PURSUANT TO SECTI ON 245.60 OF THI S ARTICLE, A SUPPLEMENTAL
CERTI FI CATE SHALL BE FI LED WTH THE COURT AND SERVED UPON THE DEFENDANT
| DENTI FYI NG THE ADDI TI ONAL MATERI AL AND | NFORVATI ON PROVI DED.

2. BY THE DEFENDANT. WHEN THE DEFENDANT HAS PROVIDED ALL DI SCOVERY
REQUI RED BY SUBDIVISION THREE OF SECTION 245.20 OF TH S ARTI CLE OR BY
COURT ORDER, COUNSEL FOR THE DEFENDANT SHALL FILE WTH THE COURT AND
SERVE UPON THE PROSECUTI ON A CERTI FI CATE OF COVPLI ANCE. THE CERTI FI CATE
SHALL STATE THAT, TO THE BEST OF COUNSEL FOR THE DEFENDANT' S KNOW.EDGE
AND AFTER MAKI NG REASONABLE | NQUI RI ES AND EXERCI SI NG DUE DI LI GENCE, HE
OR SHE HAS DI SCLOSED AND MADE AVAI LABLE ALL MATERIAL AND | NFORMATI ON
SUBJECT TO DI SCOVERY, AND SHALL | DENTIFY EACH | TEM PROVI DED. | F ADDI -
TI ONAL DI SCOVERY | S SUBSEQUENTLY PROVI DED PURSUANT TO SECTI ON 245.60 OF
TH'S ARTICLE, A SUPPLEMENTAL CERTI FI CATE SHALL BE FI LED W TH THE COURT
AND SERVED UPON THE PROSECUTI ON | DENTI FYI NG THE ADDI TI ONAL MATERI AL AND
I NFORVATI ON PROVI DED.

S 245.55 FLOW OF | NFORMATI ON.

1. SUFFICIENT COVMUNI CATION FOR COWPLI ANCE. THE PROSECUTOR SHALL
ENSURE THAT A FLOW OF | NFORVATI ON |'S MAI NTAI NED BETWEEN THE POLI CE AND
OTHER | NVESTI GATI VE PERSONNEL AND HI S OR HER OFFI CE SUFFI Cl ENT TO PLACE
WTH N H' S OR HER POSSESSI ON OR CONTROL ALL MATERI AL AND | NFORVATI ON
PERTI NENT TO THE DEFENDANT AND THE OFFENSE OR OFFENSES CHARCGED, | NCLUD-
I NG ANY EVI DENCE OR | NFORVATI ON VWHI CH TENDS TO NEGATE THE DEFENDANT' S
QU LT OR TO MTIGATE THE DEFENDANT'S CULPABILITY AS TO A CHARGED
OFFENSE, OR WHI CH TENDS TO SUPPORT A POTENTI AL DEFENSE THERETO, OR WH CH
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TENDS TO PROVI DE A BASI S FOR A MOTI ON TO SUPPRESS EVI DENCE ON CONSTI TU-
TIONAL GROUNDS, OR VWH CH WOULD TEND TO REDUCE THE PUNI SHVENT OF THE
DEFENDANT.

2. PROVISION OF LAW ENFORCEMENT AGENCY FI LES. UPON REQUEST BY THE
PROSECUTI ON, A NEW YORK STATE LAW ENFORCEMENT AGENCY SHALL MAKE AVAI L-
ABLE TO THE PRCSECUTI ON A COVPLETE COPY OF I TS COWPLETE FI LES RELATED TO
THE | NVESTI GATION OF THE CASE OR THE PRCSECUTI ON OF THE DEFENDANT FOR
COVPLI ANCE WTH THI S ARTI CLE.

S 245. 60 CONTI NUI NG DUTY TO DI SCLCSE.

| F El THER THE PROSECUTI ON OR THE DEFENDANT SUBSEQUENTLY LEARNS OF
ADDI TI ONAL MATERI AL OR | NFORVATI ON WHI CH I T WOULD HAVE BEEN UNDER A DUTY
TO DI SCLCSE PURSUANT TO ANY PROVI SI ONS OF THI S ARTI CLE AT THE TIME OF A
PREVI QUS DI SCOVERY OBLI GATI ON OR DI SCOVERY ORDER, | T SHALL EXPEDI TI QUSLY
NOTI FY THE OTHER PARTY AND DI SCLOSE THE ADDI TI ONAL MATERI AL OR | NFORVA-
TION AS REQURED FOR INTIAL DI SCOVERY UNDER THI S ARTICLE. TH'S
PROVI SI ON ALSO REQUI RES EXPEDI TI QUS DI SCLOSURE BY THE PROSECUTION OF
MATERI AL OR | NFORMATI ON THAT BECAME RELEVANT TO THE CASE OR DI SCOVERABLE
BASED UPON RECI PROCAL DI SCOVERY RECEI VED FROM THE DEFENDANT PURSUANT TO
SUBDI VI SI ON THREE OF SECTI ON 245.20 OF TH S ARTI CLE.

S 245. 65 WORK PRODUCT.

TH S ARTI CLE DOES NOT AUTHORI ZE DI SCOVERY BY A PARTY OF THOSE PORTI ONS
OF RECORDS, REPCRTS, CORRESPONDENCE, MEMORANDA, OR | NTERNAL DOCUMENTS OF
THE ADVERSE PARTY VWH CH ARE ONLY THE LEGAL RESEARCH, OPI NI ONS, THEORI ES
OR CONCLUSIONS OF THE ADVERSE PARTY OR I TS ATTORNEY OR THE ATTORNEY' S
AGENTS, OR OF STATEMENTS OF A DEFENDANT, WRI TTEN OR RECORDED OR SUMVA-
RIZED | N ANY VWRI TI NG OR RECORDI NG, MADE TO THE ATTORNEY FOR THE DEFEND-
ANT OR THE ATTORNEY' S AGENTS.

S 245. 70 PROTECTI VE ORDERS.

UPON A SHOW NG OF GOOD CAUSE, THE COURT MAY AT ANY TIME ORDER THAT
DI SCOVERY, DI SCLOSURE OR | NSPECTI ON BE DENI ED, RESTRI CTED, CONDI TI ONED
OR DEFERRED, OR MAKE SUCH OTHER ORDER AS | S APPRCPRI ATE. THE COURT MAY,
FOR GOOD CAUSE SHOM, GRANT DI SCOVERY OR DI SCLOSURE TO A DEFENDANT ON
THE CONDI TI ON THAT THE MATERIAL OR | NFORMATION TO BE DI SCOVERED OR
DI SCLOSED BE AVAI LABLE ONLY TO COUNSEL FOR THE DEFENDANT. THI S PROVI S| ON
DCES NOTI' ALTER THE ALLOCATI ON OF THE BURDEN OF PROOF W TH REGARD TO THE
MATTER AT | SSUE, | NCLUDI NG PRI VI LEGE. THE COURT MAY PERM T A PARTY SEEK-
I NG OR OPPCSI NG A PROTECTIVE ORDER UNDER THI'S SECTION, OR ANOTHER
AFFECTED PERSON, TO SUBM T PAPERS OR TESTI FY EX PARTE OR | N CAMERA. ANY
SUCH PAPERS AND A TRANSCRI PT OF SUCH TESTI MONY SHALL BE SEALED AND SHALL
CONSTI TUTE A PART OF THE RECORD ON APPEAL.

S 245. 75 AMENDVENT OF DI SCOVERY ORDERS.

UPON MOTI ON OF ElI THER PARTY MADE SUBSEQUENT TO AN ORDER OF THE COURT
| SSUED PURSUANT TO THI S ARTI CLE, THE COURT MAY ALTER OR AMEND THE PREVI -
QUS ORDER OR CORDERS AS THE | NTERESTS OF JUSTI CE MAY REQUI RE. THE COURT
MAY, FOR GOOD CAUSE SHOWN, AFFIRM A PRI OR ORDER | SSUED OR | MPOSED PURSU-
ANT TO THI' S ARTI CLE GRANTI NG DI SCOVERY TO A DEFENDANT UPON THE ADDI -
TIONAL CONDI TION THAT THE MATERI AL OR | NFORVATI ON TO BE DI SCOVERED OR
DI SCLOSED BE AVAI LABLE ONLY TO COUNSEL FOR THE DEFENDANT. THE COURT NAY
ALTER THE TIMES FOR COVPLI ANCE WTH ANY DI SCOVERY ORDER | SSUED OR
| MPOSED PURSUANT TO THI' S ARTI CLE UPON A SHOW NG OF GOOD CAUSE.

S 245.80 WAI VER OF DI SCOVERY BY DEFENDANT.

A DEFENDANT WHO DOES NOT SEEK DI SCOVERY FROM THE PROSECUTI ON UNDER
TH'S ARTICLE SHALL SO NOTIFY THE PROSECUTION AND THE COURT AT THE
DEFENDANT' S ARRAI GNMVENT ON AN | NDI CTMENT, SUPERI OR COURT | NFORMATI ON,
PROSECUTOR' S | NFORMATI ON, | NFORMATI ON, OR SI MPLI FI ED | NFORVATI ON CHARG
I NG A M SDEMEANOR, OR EXPEDI TI QUSLY THEREAFTER BUT BEFORE RECEI VI NG
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DI SCOVERY FROM THE PROSECUTI ON PURSUANT TO SUBDI VI SI ON ONE OF SECTI ON
245.20 OF TH S ARTI CLE, AND THE DEFENDANT NEED NOT PROVI DE DI SCOVERY TO
THE PROSECUTI ON PURSUANT TO SUBDIVISION THREE OF SECTI ON 245. 20 AND
SECTI ON 245.60 OF TH'S ARTICLE. A WAI VER SHALL BE I N WRI TI NG AND S| GNED
BY THE DEFENDANT OR COUNSEL FOR THE DEFENDANT. SUCH A WAIVER DOES NOT
ALTER OR IN ANY WAY AFFECT THE PROCEDURES, OBLI GATI ONS OR RI GHTS SET
FORTH | N SECTI ONS 250. 10, 250.20 AND 250.30 OF THIS TI TLE, OR OTHERW SE
ESTABLI SHED OR REQUI RED BY LAW

S 245. 85 REMEDI ES OR SANCTI ONS FOR NONCOWPLI ANCE.

1. AVAILABLE REMEDIES OR SANCTIONS. FOR FAI LURE TO COWPLY W TH ANY
DI SCOVERY ORDER | SSUED OR | MPOSED PURSUANT TO THIS ARTICLE, THE COURT
MAY MAKE A FURTHER ORDER FOR DI SCOVERY, GRANT A CONTI NUANCE, ORDER THAT
A HEARI NG BE REOPENED, ORDER THAT A WTNESS BE CALLED OR RECALLED,
I NSTRUCT THE JURY THAT IT MAY DRAW AN ADVERSE | NFERENCE REGARDI NG THE
NONCOWMPLI ANCE, PRECLUDE OR STRIKE A W TNESS' S TESTI MONY OR A PORTION OF
A WTNESS' S TESTIMONY, ADMT OR EXCLUDE EVI DENCE, ORDER A M STRI AL,
ORDER THE DI SM SSAL OF ALL OR SOVE OF THE CHARGES, OR MAKE SUCH OTHER
ORDER AS | T DEEMS JUST UNDER THE Cl RCUMSTANCES; EXCEPT THAT ANY SANCTI ON
AGAI NST THE DEFENDANT SHALL COVPORT W TH THE DEFENDANT' S CONSTI TUTI ONAL
RI GHT TO PRESENT A DEFENSE, AND THE SANCTI ON OF PRECLUDING A DEFENSE
W TNESS FROM TESTI FYI NG SHALL BE PERM SSI BLE ONLY UPON A FI NDI NG THAT
THE DEFENDANT' S FAI LURE TO COWLY W TH THE DI SCOVERY ORDER WAS W LLFUL
AND MOTI VATED BY A DESI RE TO OBTAIN A TACTI CAL ADVANTAGE.

2. NEED FOR REMEDY OR SANCTION. (A) WHEN MATERI AL OR | NFORMATION IS
DI SCOVERABLE UNDER THI' S ARTI CLE, BUT I T CANNOT BE DI SCLOSED BECAUSE |IT
HAS BEEN LOST OR DESTROYED, THE COURT SHALL | MPOSE AN APPROPRI ATE REMEDY
OR SANCTION WHENEVER THE PARTY ENTI TLED TO DI SCLOSURE SHOWS THAT THE
LOST OR DESTROYED MATERI AL MAY HAVE CONTAI NED SOVE | NFORMATI ON  RELEVANT
TO A CONTESTED | SSUE. THE APPROPRI ATE REMEDY OR SANCTION | S THAT WHI CH
| S PROPORTI ONATE TO THE POTENTI AL WAYS IN WHICH THE LOST OR DESTROYED
MATERI AL REASONABLY COULD HAVE BEEN HELPFUL TO THE PARTY ENTI TLED TO
DI SCLOSURE.

(B) WHEN MATERI AL OR | NFORVATI ON | S DI SCOVERABLE UNDER THI'S ARTI CLE,
BUT |IT IS DI SCLOSED BELATEDLY, THE COURT SHALL | MPOSE AN APPROPRI ATE
REMEDY OR SANCTI ON WHENEVER THE PARTY ENTI TLED TO DI SCLOSURE SHOAS THAT
| T WAS SI GNI FI CANTLY PREJUDI CED.

3. SANCTION FOR NONDI SCLOSURE OF STATEMENT OF TESTI FYI NG PROSECUTI ON
W TNESS. THE FAI LURE OF THE PROSECUTOR OR ANY AGENT OF THE PROSECUTOR TO
DI SCLOSE ANY WRI TTEN OR RECORDED STATEMENT MADE BY A PROSECUTI ON W TNESS
VWH CH RELATES TO THE SUBJECT MATTER OF THE W TNESS' S TESTI MONY SHALL NOT
CONSTI TUTE GROUNDS FOR ANY COURT TO ORDER A NEW PRE- TRI AL HEARI NG OR SET
ASIDE A CONICTION, OR REVERSE, MDD FY OR VACATE A JUDGMENT OF
CONVI CTI ON, I N THE ABSENCE OF A SHOW NG BY THE DEFENDANT THAT THERE IS A
REASONABLE PCSSI BI LI TY THAT THE NON- DI SCLOSURE MATERI ALLY CONTRI BUTED TO
THE RESULT OF THE TRIAL OR OTHER PROCEEDI NG PROVI DED, HOWEVER, THAT
NOTHI NG I N THI S SECTI ON SHALL AFFECT OR LIMT ANY RIGHT THE DEFENDANT
MAY HAVE TO A RECPENED PRE-TRI AL HEARI NG WHEN SUCH STATEMENTS WERE
DI SCLOSED BEFORE THE CLOSE OF EVI DENCE AT TRI AL.

S 245.90 ADM SSI Bl LI TY OF DI SCOVERY.

THE FACT THAT A PARTY HAS | NDI CATED DURI NG THE DI SCOVERY PROCESS AN
| NTENTI ON  TO OFFER SPECI FI ED EVI DENCE OR TO CALL A SPECI FIED WTNESS | S
NOT ADM SSI BLE | N EVI DENCE OR GROUNDS FOR ADVERSE COMMENT AT A HEARI NG
OR A TRI AL.

S 3. Section 65.20 of the crimnal procedure |aw, as added by chapter
505 of the laws of 1985, subdivision 2 as added, the opening paragraph
of subdivision 10 as anended and subdivisions 3, 4, 5, 6, 7, 8, 9, 10,
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11, 12 and 13 as renunbered by chapter 548 of the |laws of 2007, subdivi-

sion 7 and paragraph (k) of subdivision 10 as anended by chapter 320 of

the | aws of 2006 and subdivisions 11 and 12 as anended by chapter 455 of

the laws of 1991, is anended to read as foll ows:

S 65.20 C osed-circuit television; procedure for application and grounds
for determnation.

1. Prior to the comencenent of a crimnal proceeding; other than a
grand jury proceeding, either party nay apply to the court for an order
declaring that a child witness is vul nerabl e.

2. A child wtness should be declared vul nerabl e when the court, in
accordance with the provisions of this section, determ nes by clear and
convincing evidence that the child wi tness would suffer serious nental
or enotional harmthat would substantially inpair the child wtness'
ability to conmunicate with the finder of fact w thout the use of |ive,
two-way closed-circuit television.

3. A notion pursuant to subdivision one of this section nust be nade
inwiting at |east eight days before the conmmencenent of trial or other
crimnal proceeding upon reasonable notice to the other party and with
an opportunity to be heard.

4. The notion papers nust state the basis for the notion and nust
contain sworn allegations of fact which, if true, would support a deter-
m nation by the court that the child witness is vul nerable. Such all ega-
tions may be based upon the personal know edge of the deponent or upon
informati on and belief, provided that, in the latter event, the sources
of such information and the grounds for such belief are stated.

5. The answering papers may admt or deny any of the alleged facts and
may, in addition, contain sworn allegations of fact relevant to the
notion, including the rights of the defendant, the need to protect the
child witness and the integrity of the truth-finding function of the
trier of fact.

6. Unless all material facts alleged in support of the notion nade
pursuant to subdivision one of this section are conceded, the court
shall, in addition to exam ning the papers and hearing oral argunent,
conduct an appropriate hearing for the purpose of making findings of
fact essential to the determ nation of the notion. Except as provided in
subdi vi sion [six] SEVEN of this section, it may subpoena or call and
exam ne witnesses, who nust either testify under oath or be permtted to
give unsworn testinony pursuant to subdivision two of section 60.20 and
nmust aut horize the attorneys for the parties to do the sane.

7. Notwi thstanding any other provision of law, the child wtness who
is alleged to be vulnerable nay not be conpelled to testify at such
hearing or to submt to any psychol ogical or psychiatric exam nation.
The failure of the child witness to testify at such hearing shall not be
a ground for denying a notion made pursuant to subdivision one of this
section. Prior statements made by the child wtness relating to any
all egations of conduct constituting an offense defined in article one
hundred thirty of the penal |aw or incest as defined in section 255. 25,
255.26 or 255.27 of such law or to any allegation of words or conduct
constituting an attenpt to prevent, inpede or deter the <child wtness
from cooperating in the investigation or prosecution of the offense
shall be adm ssible at such hearing, provided, however, that a declara-
tion that a child wtness is vulnerable my not be based solely upon
such prior statenents.

8. (a) Notwi thstanding any of the provisions of article forty-five of
the civil practice law and rul es, any physician, psychol ogi st, nurse or
soci al worker who has treated a child witness may testify at a hearing
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conducted pursuant to subdivision five of this section concerning the
treatnment of such child witness as such treatnent relates to the issue
presented at the hearing, provided that any ot herw se applicabl e statu-
tory privileges concerning conmuni cati ons between the child w tness and
such physi ci an, psychol ogi st, nurse or social worker in connection wth
such treatnment shall not be deenmed waived by such testinony al one,
except to the limted extent of permtting the court alone to examne in
camera reports, records or docunents, if any, prepared by such physi-
ci an, psychol ogi st, nurse or social worker. If upon such exam nation the
court determ nes that such reports, records or docunents, or any one or
portion thereof, contain information nmaterial and relevant to the issue
of whether the <child witness is a vulnerable child w tness, the court
shal | disclose such infornmation to both the attorney for the defendant
and the district attorney.

(b) At any time after a notion has been nade pursuant to subdivision
one of this section, upon the demand of the other party the noving party

must furnish the demanding party with a copy of any and all of such
records, reports or other docunents in the possession of such other
party and rnust, in addition, supply the court with a copy of all such

reports, records or other docunments which are the subject of the demand.
At any tinme after a demand has been made pursuant to this paragraph, the
noving party may demand that property of the sane kind or character in
possession of the party that originally nade such demand be furnished to
the noving party and, if so furnished, be supplied, in addition, to the
court.

9. (a) Prior to the comencenent of the hearing conducted pursuant to
subdivision [five] SIX of this section, the district attorney shall
subject to a protective order, conply with the provisions of PARAGRAPH
(C OF subdivision one of section [240.45] 245.20 of +this chapter as
they concern any witness whomthe district attorney intends to call at
the hearing and the child wi tness.

(b) Before a defendant calls a witness at such hearing, he or she
must, subject to a protective order, conply with the provisions of
subdi vi sion [two] THREE of section [240.45] 245.20 of this chapter as
they concern all the wtnesses the defendant intends to call at such
heari ng.

10. The court may consider, in determ ning whether there are factors
which would cause the child wtness to suffer serious nental or
enotional harm a finding that any one or nore of the following circum
stances have been established by clear and convi nci ng evi dence:

(a) The manner of the comm ssion of the offense of which the defendant
s accused was particularly heinous or was characterized by aggravating
i rcunmst ances.

(b) The child witness is particularly young or otherwise particularly
subject to psychol ogi cal harm on account of a physical or nental condi-
tion which existed before the all eged commi ssion of the of fense.

(c) At the tinme of the alleged offense, the defendant occupied a posi-
tion of authority with respect to the child wi tness.

(d) The offense or offenses charged were part of an ongoi ng course of
conduct commtted by the defendant against the child w tness over an
ext ended period of tine.

(e) A deadly weapon or dangerous instrument was all egedly used during
t he comm ssion of the crine.

(f) The defendant has inflicted serious physical injury upon the child
Wi t ness.

i
Cc
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(g0 A threat, express or inplied, of physical violence to the child
witness or a third person if the child witness were to report the inci-
dent to any person or comunicate information to or cooperate with a
court, grand jury, prosecutor, police officer or peace officer concern-
ing the incident has been nmade by or on behalf of the defendant.

(h) A threat, express or inplied, of the incarceration of a parent or
guardi an of the child witness, the renoval of the child witness fromthe
famly or the dissolution of the famly of the child wtness iif the
child wtness were to report the incident to any person or comuni cate
information to or cooperate with a court, grand jury, prosecutor, police
of ficer or peace officer concerning the incident has been nade by or on
behal f of the defendant.

(i) A wtness other than the child witness has received a threat of
physi cal violence directed at such witness or to a third person by or on
behal f of the defendant.

(j) The defendant, at the time of the inquiry, (i) is Iliving in the
same household with the <child wtness, (ii) has ready access to the
child witness or (iii) is providing substantial financial support for
the child w tness.

(k) The child wtness has previously been the victimof an offense
defined in article one hundred thirty of the penal Ilaw or incest as
defined in section 255.25, 255.26 or 255.27 of such |aw

(1) According to expert testinony, the child witness would be partic-
ularly [suceptible] SUSCEPTIBLE to psychological harm if required to
testify in open court or in the physical presence of the defendant.

11. Irrespective of whether a notion was nade pursuant to subdivision
one of this section, the court, at the request of either party or on its
own notion, may decide that a child witness may be vul nerable based on
its own observations that a child witness who has been called to testify
at a crimnal proceeding is suffering severe nmental or enotional harm
and therefore is physically or nentally unable to testify or to continue
to testify in open court or in the physical presence of the defendant
and that the use of live, two-way closed-circuit television is necessary
to enable the child witness to testify. If the court so decides, it nust
conduct the sane hearing that subdivision [five] SIX of this section
requires when a notion is nmade pursuant to subdivision one of this
section, and it nust neke findings of fact pursuant to subdivisions
[nine] TEN and [el even] TWELVE of this section, before determ ning that
the child witness is vul nerable.

12. In deciding whether a child witness is vulnerable, the court shal
make findings of fact which reflect the causal relationship between the
exi stence of any one or nore of the factors set forth in subdivision
[nine] TEN of this section or other relevant factors which the court
finds are established and the determnation that the child wtness is
vul nerable. If the court is satisfied that the child witness is vul ner-
abl e and that, under the facts and circunstances of the particul ar case,
the defendant's constitutional rights to an inpartial jury or of
confrontation will not be inpaired, it may enter an order granting the
application for the use of live, two-way closed-circuit tel evision.

13. When the court has determined that a child witness is a vul nerable
child wtness, it shall nake a specific finding as to whether placing
t he defendant and the child witness in the same roomduring the testi no-
ny of the child witness will contribute to the likelihood that the child
witness will suffer severe nmental or enotional harm |If the court finds
that placing the defendant and the child witness in the same room duri ng
the testinony of the child witness will contribute to the |ikelihood
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that the child witness will suffer severe nental or enotional harm the
order entered pursuant to subdivision [eleven] TWELVE of this section
shall direct that the defendant remain in the courtroom during the
testimony of the vul nerable child w tness.

S 4. Subdivision 5 of section 200.95 of the crimnal procedure |aw, as
added by chapter 558 of the laws of 1982, is amended to read as foll ows:

5. Court ordered bill of particulars. Were a prosecutor has tinely
served a witten refusal pursuant to subdivision four of this section
and upon notion, made in witing, of a defendant, who has nade a request
for a bill of particulars and whose request has not been conplied with
in whole or in part, the court nust, to the extent a protective order is
not warranted, order the prosecutor to conply with the request if it s
satisfied that the itenms of factual information requested are authorized

to be included in a bill of particulars, and that such information is
necessary to enabl e the defendant adequately to prepare or conduct his
defense and, if the request was untinely, a finding of good cause for

the delay. Wiere a prosecutor has not tinmely served a witten refusa
pursuant to subdivision four of this section the court nust, unless it
Is satisfied that the people have shown good cause why such an order
should not be issued, issue an order requiring the prosecutor to conply
or providing for any other order authorized by [subdivision one of
section 240.70] SECTIONS 245.75 AND/ OR 245.85 OF TH S PART.

S 5. Paragraph (c) of subdivision 1 of section 255.10 of the crimna
procedure |aw, as added by chapter 763 of the laws of 1974, is anended
to read as foll ows:

(c) granting discovery pursuant to article [240] 245; or

S 6. Section 340.30 of the crimnal procedure law is anended to read
as foll ows:

S 340.30 Pre-trial discovery and notices of defenses.

The provisions of article two hundred [forty] FORTY-FIVE, concerning
pre-trial discovery by a defendant under indictnment in a superior court,
and article two hundred fifty, concerning pre-trial notice to the people
by a defendant wunder indictnent in a superior court who intends to
advance a trial defense of nental disease or defect or of alibi, apply
to a prosecution of an information in a local crimnal court.

S 7. Subdivision 14 of section 400.27 of the crimnal procedure |aw,
as added by chapter 1 of the laws of 1995 is anended to read as
fol | ows:

14. (a) At a reasonable time prior to the sentencing proceeding or a
nmental retardation hearing:

[(i)] the prosecutor shall, unless previously disclosed and subject to
a protective order, nmake available to the defendant the statenents and
information specified in subdivision one of section [240.45] 245.20 OF
TH' S PART and nake avail able for inspection, photographing, copying or
testing the property specified in subdivision one of section [240.20;
and

(ii) the defendant shall, unless previously disclosed and subject to a
protective order, nake available to the prosecution the statenents and
information specified in subdivision two of section 240.45 and nake
avai |l abl e for inspection, photographing, copying or testing, subject to
constitutional I|imtations, the reports, docunents and other property
speci fied in subdivision one of section 240.30] 245.20 OF TH S PART.

(b) Where a party refuses to nake disclosure pursuant to this section,
the provisions of [section 240.35, subdivision one of section 240.40 and
section 240.50] 245.70, 245.75 AND/ OR 245.85 OF TH S PART shall apply.
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(c) If, after conplying with the provisions of this section or an
order pursuant thereto, a party finds either before or during a sentenc-
ing proceeding or nental retardation hearing, additional nmateria
subj ect to discovery or covered by court order, the party shall pronptly
make di sclosure or apply for a protective order.

(d) If the court finds that a party has failed to conply with any of
the provisions of this section, the court may [enter] EMPLOY any of the
[orders] REMEDIES OR SANCTI ONS specified in subdivision one of section
[ 240. 70] 245.85 OF TH S PART.

S 8. Section 440.30 of the crimnal procedure |law is anended by addi ng
a new subdivision 1-b to read as foll ows:

1-B. I N RESPONSE TO A MOTI ON UNDER THI S SECTI ON, THE COURT MAY ORDER
THE DIVISION OF CRIMNAL JUSTICE SERVICES TO COVPARE A FI NGERPRI NT
OBTAI NED | N CONNECTI ON W TH THE | NVESTI GATION OR PROSECUTION OF THE
DEFENDANT AGAINST THE STATEW DE AUTOVATED FI NGERPRI NT | DENTI FI CATI ON
SYSTEM OR | TS SUCCESSOR SYSTEM AND THE NATI ONAL | NTEGRATED AUTOVATED
FI NGERPRI NT | DENTI FI CATION SYSTEM OR | TS SUCCESSOR SYSTEM UPON THE
COURT' S DETERM NATI ON THAT (A) SUCH FI NGERPRI NT COWPLIES W TH FEDERAL
BUREAU OF | NVESTI GATI ON OR STATE REQUI REMENTS, WH CHEVER ARE APPL| CABLE
AND AS SUCH REQUI REMENTS ARE APPLI ED TO LAW ENFORCEMENT AGENCI ES SEEKI NG
SUCH A COVPARI SON AND (B) | F SUCH COVWPARI SON HAD BEEN CONDUCTED, AND | F
THE RESULTS HAD BEEN ADM TTED I N THE TRI AL RESULTI NG | N THE JUDGVENT, A
REASONABLE PROBABI LI TY EXI STS THAT THE VERDICT WoULD HAVE BEEN MORE
FAVORABLE TO THE DEFENDANT, OR IN A CASE | NVOLVING A PLEA OF GUILTY, IF
THE RESULTS HAD BEEN AVAI LABLE TO THE DEFENDANT PRICR TO THE PLEA, A
REASONABLE PROBABI LITY EXISTS THAT THE CONVICTION WOULD NOT HAVE
RESULTED.

S 9. Section 460.80 of the penal |aw, as added by chapter 516 of the
| aws of 1986, is anended to read as foll ows:

S 460. 80 Court ordered disclosure.

Not wi t hst andi ng t he provisions of article two hundred [forty]
FORTY-FI VE of the crimnal procedure law, when forfeiture is sought
pursuant to section 460.30 of this [chapter] ARTICLE, the court may
order discovery of any property not otherw se disclosed which is materi -
al and reasonably necessary for preparation by the defendant wth
respect to the forfeiture proceedi ng pursuant to such section. The court
may issue a protective order denying, limting, conditioning, delaying
or regul ating such discovery where a danger to the integrity of physica
evi dence or a substantial risk of physical harm intimdation, economc

reprisal, bribery or wunjustified annoyance or enbarrassnent to any
person or an adverse effect upon the legitimte needs of |aw enforce-
ment, including the protection of the confidentiality of informants, or

any other factor or set of factors outweighs the usefulness of the
di scovery.

S 10. Subdivision 5 of section 480.10 of the penal |aw, as added by
chapter 655 of the laws of 1990, is amended to read as foll ows:

5. In addition to information required to be disclosed pursuant to
article two hundred [forty] FORTY-FIVE of the crimnal procedure |aw,
when forfeiture is sought pursuant to this article, and following the
defendant's arrai gnnment on the special forfeiture information, the court
shall order discovery of any information not otherw se disclosed which
is material and reasonably necessary for preparation by the defendant
with respect to a forfeiture proceedi ng brought pursuant to this arti-
cle. Such material shall include those portions of the grand jury
m nutes and such other information which pertain solely to the specia
forfeiture information and shall not include information which pertains
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to the crimnal charges. Upon application of the prosecutor, the court
may i ssue a protective order pursuant to section [240.40] 245.70 of the
crimnal procedure law wth respect to any infornmation required to be
di scl osed pursuant to this subdivision.

S 11. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided, however, the amendnents to section 65.20 of
the crimnal procedure | aw made by section three of this act shall not
affect the repeal of such section and shall be deened repeal ed there-
with.



