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STATE OF NEW YORK

2312--A
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 15, 2015

Introduced by M of A GOITFRI ED, ENGLEBRI GHT, GALEF, PAULIN, TITUS,

HOOPER, JAFFEE, COLTON, WEPRIN, OTlIS, MONTESANO, ROSENTHAL -- Milti -
Sponsored by -- M of A ABINANTI, BENEDETTO, CLARK, COCK, CROUCH,
DI NOW TZ, DUPREY, FARRELL, GUNTHER, LAVINE, LIFTON, MDONALD, ORTI Z,
PEOPLES- STOKES, PERRY, RAMOS, ROBINSON, WRIGHT -- read once and
referred to the Commttee on Health -- recommtted to the Cormittee on
Health in accordance wth Assenbly Rule 3, sec. 2 -- commttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted

to said conm ttee

AN ACT to anend the public health law, in relation to pharmacy benefit
managers; and to repeal certain provisions of such law relating there-
to

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 280-a of the public health |aw is REPEALED and a
new section 280-a is added to read as foll ows:

S 280-A. PHARMACY BENEFI T MANAGERS. 1. DEFINITIONS. AS USED IN TH' S
SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "HEALTH PLAN OR PROVIDER' MEANS AN ENTITY FOR VH CH A PHARMACY
BENEFI T MANAGER PROVI DES PHARMACY BENEFI T MANAGEMENT | NCLUDI NG, BUT NOT
LIMTED TGO (1) A HEALTH BENEFI T PLAN OR OTHER ENTI TY THAT APPROVES,
PROVI DES, ARRANGES FOR, OR PAYS FOR HEALTH CARE | TEMS OR SERVI CES, UNDER
VWH CH PRESCRI PTI ON DRUGS FOR BENEFI Cl ARIES OF THE ENTITY ARE PURCHASED
OR VH CH PROVI DES OR ARRANGES REI MBURSEMENT | N WHOLE OR I N PART FOR THE
PURCHASE OF PRESCRI PTION DRUGS; OR (I1l1) A HEALTH CARE PROVIDER OR
PROFESSI ONAL, | NCLUDING A STATE OR LOCAL GOVERNMENT ENTITY, THAT
ACQUI RES PRESCRI PTI ON DRUGS TO USE OR DI SPENSE | N PROVI DI NG HEALTH CARE
TO PATI ENTS.

(B) "PHARMACY BENEFIT MANAGEMENT" MEANS THE SERVI CE PROVI DED TO A
HEALTH PLAN OR PROVI DER, DI RECTLY OR THROUGH ANOTHER ENTI TY, | NCLUDI NG
THE PROCUREMENT OF PRESCRI PTI ON DRUGS TO BE DI SPENSED TO PATI ENTS, OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE ADM NI STRATI ON OR MANAGEMENT OF PRESCRI PTI ON DRUG BENEFI TS, | NCLUD-
I NG BUT NOT LIMTED TO, ANY OF THE FOLLOW NG

(1) MAIL SERVI CE PHARVACY;

(I'') CLAIMS PROCESSI NG RETAIL NETWORK MANAGEMENT, OR PAYMENT OF
AlM5 TO PHARMACI ES FOR DI SPENSI NG PRESCRI PTI ON DRUGS;

(I'11) CLINICAL OR OTHER FORMULARY OR PREFERRED DRUG LI ST DEVELOPMENT
OR MANAGEMENT;

(1'V)  NEGOTI ATION OR ADM NI STRATION OF REBATES, DI SCOUNTS, PAYMENT
DI FFERENTI ALS, OR OTHER I NCENTI VES, FOR THE |INCLUSION OF PARTICULAR
PRESCRI PTION DRUGS | N A PARTI CULAR CATEGORY OR TO PROMOTE THE PURCHASE
OF PARTI CULAR PRESCRI PTI ON DRUGS;

(V) PATI ENT COVPLI ANCE, THERAPEUTI C | NTERVENTI ON, OR GENERI C SUBSTI -
TUTI ON PROGRAMS;  AND

(VI') DI SEASE MANAGEMENT.

(© "PHARVACY BENEFI T MANAGER' MEANS ANY ENTITY THAT PERFORMS PHARVACY
BENEFI T MANAGEMENT FOR A HEALTH PLAN OR PROVI DER.

(D) "MAXIMUM ALLOMBLE COST PRICE'" MEANS A MAXI MUM REI MBURSEMENT
AMOUNT SET BY THE PHARMACY BENEFI T MANAGER FOR THERAPEUTI CALLY EQUI V-
ALENT MULTI PLE SOURCE GENERI C DRUGS.

2. APPLI CATION OF SECTION. TH' S SECTI ON APPLI ES TO THE PROVI DI NG OF
PHARVACY BENEFI T MANAGEMENT BY A PHARMACY BENEFI T MANAGER TO A PARTI C
ULAR HEALTH PLAN OR PROVI DER

3. DUTY, ACCOUNTABILITY AND TRANSPARENCY. (A) THE PHARVACY BENEFI T
MANAGER SHALL HAVE A FI DUCI ARY RELATI ONSHI P W TH AND OBLI GATION TO THE
HEALTH PLAN OR PROVI DER, AND SHALL PERFORM PHARVACY BENEFI T MANAGEMENT
W TH CARE, SKILL, PRUDENCE, DI LI GENCE, AND PROFESSI ONALI SM

(B) ALL FUNDS RECEI VED BY THE PHARVACY BENEFI T MANAGER I N RELATION TO
PROVI DI NG PHARVMACY BENEFI T MANAGEMENT SHALL BE RECEI VED BY THE PHARMACY
BENEFI T MANAGER | N TRUST FOR THE HEALTH PLAN OR PROVIDER AND SHALL BE
USED OR DI STRIBUTED ONLY PURSUANT TO THE PHARMACY BENEFI T MANAGER S
CONTRACT W TH THE HEALTH PLAN OR PROVI DER OR APPLI CABLE LAW EXCEPT FOR
ANY FEE OR PAYMENT EXPRESSLY PROVI DED FOR | N THE CONTRACT BETWEEN THE
PHARVACY BENEFI T MANAGER AND THE HEALTH PLAN OR PROVI DER TO COVPENSATE
THE PHARVACY BENEFI T MANAGER FOR | TS SERVI CES.

(© THE PHARMACY BENEFIT MANAGER SHALL PERI ODI CALLY ACCOUNT TO THE
HEALTH PLAN OR PROVI DER FOR ALL FUNDS RECEI VED BY THE PHARMACY BENEFI T
MANAGER.  THE HEALTH PLAN OR PROVI DER SHALL HAVE ACCESS TO ALL FI NANCI AL
AND UTI LI ZATI ON | NFORMATI ON OF THE PHARVACY BENEFI T MANAGER | N RELATI ON
TO PHARMACY BENEFI T MANAGEMENT PROVI DED TO THE HEALTH PLAN OR PROVI DER

(D) THE PHARMACY BENEFIT MANAGER SHALL DI SCLOSE IN WRI TI NG TO THE
HEALTH PLAN OR PROVI DER THE TERM5S AND CONDI TIONS OF ANY CONTRACT OR
ARRANGEMENT BETWEEN THE PHARVACY BENEFI T MANAGER AND ANY PARTY RELATI NG
TO PHARMACY BENEFI T MANAGEMENT PROVI DED TO THE HEALTH PLAN OR PROVI DER

(E) THE PHARVACY BENEFI T MANAGER SHALL DISCLOSE IN WRITING TO THE
HEALTH PLAN OR PROVIDER ANY ACTIVITY, POLICY, PRACTICE, CONTRACT OR
ARRANGEMENT OF THE PHARMACY BENEFI T MANAGER THAT DI RECTLY OR | NDI RECTLY
PRESENTS ANY CONFLICT OF INTEREST WTH THE PHARMACY BENEFI T MANAGER S
RELATI ONSHI P W TH OR OBLI GATI ON TO THE HEALTH PLAN OR PROVI DER

(F) ANY | NFORVATI ON REQUI RED TO BE DI SCLOSED BY A PHARVACY BENEFIT
MANAGER TO A HEALTH PLAN OR PROVI DER UNDER THI S SECTI ON THAT | S REASON-
ABLY DESI GNATED BY THE PHARVACY BENEFI T MANAGER AS PROPRI ETARY OR TRADE
SECRET | NFORMATI ON SHALL BE KEPT CONFI DENTI AL BY THE HEALTH PLAN OR
PROVI DER, EXCEPT AS REQUI RED OR PERM TTED BY LAW | NCLUDI NG DI SCLOSURE
NECESSARY TO PROSECUTE OR DEFEND ANY LEQ TI MATE LEGAL CLAI M OR CAUSE OF
ACTI ON.
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4. PRESCRI PTI ONS. A PHARMACY BENEFI T MANAGER MAY NOT SUBSTI TUTE OR
CAUSE THE SUBSTI TUTI NG OF ONE PRESCRI PTI ON DRUG FOR ANOTHER | N DI SPENS-
I NG A PRESCRI PTI ON, OR ALTER OR CAUSE THE ALTERING OF THE TERMS OF A
PRESCRI PTI ON, EXCEPT W TH THE APPROVAL OF THE PRESCRI BER OR AS EXPLI Cl T-
LY REQUI RED OR PERM TTED BY LAW

5. A PHARMACY BENEFI T MANAGER SHALL, W TH RESPECT TO CONTRACTS BETWEEN
A PHARMACY BENEFI T MANAGER AND A PHARVACY OR, ALTERNATI VELY, A PHARMACY
BENEFI T MANAGER AND A PHARMACY' S CONTRACTI NG AGENT, SUCH AS A PHARMACY
SERVI CES ADM NI STRATI VE ORGANI ZATI ON, | NCLUDE A REASONABLE PROCESS TO
APPEAL, | NVESTI GATE AND RESOLVE DI SPUTES REGARDI NG MULTI - SOURCE GENERI C
DRUG PRI CI NG THE  APPEALS PROCESS SHALL |INCLUDE THE FOLLOW NG
PROVI SI ONS:

(A) THE RIGHT TO APPEAL BY THE PHARMACY AND/OR THE PHARMACY' S
CONTRACTI NG AGENT SHALL BE LIM TED TO THI RTY DAYS FOLLOW NG THE | NI TI AL
CLAI M SUBM TTED FOR PAYMENT;

(B) A TELEPHONE NUVBER THROUGH WHI CH A NETWORK PHARMACY MAY CONTACT
THE PHARMACY BENEFI T MANAGER FOR THE PURPOSE OF FI LI NG AN APPEAL AND AN
ELECTRONI C MAI L ADDRESS OF THE | NDI VI DUAL WHO | S RESPONSI BLE FOR PROC-
ESSI NG APPEALS;

(© THE PHARVACY BENEFI T MANAGER SHALL SEND AN ELECTRONI C MAI L MESSAGE
ACKNOALEDG NG RECEI PT OF THE APPEAL. THE PHARMACY BENEFI T MANAGER SHALL
RESPOND | N AN ELECTRONI C MESSAGE TO THE PHARVACY AND/ OR THE PHARMACY' S
CONTRACTI NG AGENT FI LI NG THE APPEAL W THI N SEVEN BUSI NESS DAYS | NDI CAT-
ING I TS DETERM NATION. | F THE APPEAL |S DETERM NED TO BE VALID, THE
MAXI MUM  ALLOMBLE COST FOR THE DRUG SHALL BE ADJUSTED FOR THE APPEALI NG
PHARMACY EFFECTI VE AS OF THE DATE OF THE ORI G NAL CLAI M FOR PAYMENT. THE
PHARMACY BENEFI T MANAGER SHALL REQUI RE THE APPEALI NG PHARVACY TO REVERSE
AND REBILL THE CLAIMIN QUESTION IN ORDER TO OBTAIN THE CORRECTED
REI MBURSEMENT;

(D) I'F AN UPDATE TO THE MAXI MUM ALLOMBLE COST | S WARRANTED, THE PHAR-
MACY BENEFIT MANAGER OR COVERED ENTI TY SHALL ADJUST THE MAXI MUM ALLOW
ABLE COST OF THE DRUG EFFECTI VE FOR ALL SIM LARLY SI TUATED PHARVACI ES | N
| TS NETWORK | N THE STATE ON THE DATE THE APPEAL WAS DETERM NED TO BE
VALI D; AND

(E) I'F AN APPEAL | S DENI ED, THE PHARMACY BENEFI T MANAGER SHALL | DENTI -
FY THE NATIONAL DRUG CODE OF A THERAPEUTI CALLY EQUI VALENT DRUG AS
DETERM NED BY THE FEDERAL FOOD AND DRUG ADM NI STRATI ON, THAT IS AVAIL-
ABLE FOR PURCHASE BY PHARMACIES IN THI S STATE FROM WHOLESALERS REGQ S-
TERED PURSUANT TO SUBDI VI SI ON FOUR OF SECTI ON SI XTY- El GHT HUNDRED EI GHT
OF THE EDUCATI ON LAW AT A PRICE WHICH | S EQUAL TO OR LESS THAN THE MAXI -
MUM ALLOMBLE COST FOR THAT DRUG AS DETERM NED BY THE PHARVACY BENEFI T
MANAGER.

S 2. Severability. [If any provision of this act, or any application
of any provision of this act, is held to be invalid, or ruled by any
federal agency to violate or be inconsistent with any applicabl e federal
| aw or regul ation, that shall not affect the validity or effectiveness
of any other provision of this act, or of any other application of any
provi sion of this act.

S 3. This act shall take effect on the ninetieth day after it shall
become a law and shall apply to any contract for providing pharnacy
benefit managenent made or renewed on or after that date.



