Co~NOoOUI~,WNE

STATE OF NEW YORK

2139
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 15, 2015

Introduced by M of A ENG.EBRI GHT, ORTIZ, CCOLTON -- Milti-Sponsored by
-- M of A. GALEF -- read once and referred to the Commttee on
Correction

AN ACT to anend the correction law, in relation to the judicial determ -
nation that an offender is a sex offender or a sexually violent preda-
tor; and to repeal subdivision 2 of section 168-k of such law rel ating
thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 3 of section 168-d of the correction law, as
anended by chapter 11 of the laws of 2002, is anmended to read as
fol | ows:

3. For sex offenders rel eased on probation or discharged upon paynent
of a fine, conditional discharge or unconditional discharge, [it shal
be the duty of the court applying the guidelines established in subdivi-
sion five of section one hundred sixty-eight-I of this article to deter-
mne the | evel of notification pursuant to subdivision six of section
one hundred sixty-eight-l of this article and whether such sex of fender
shall be designated a sexual predator, sexually violent offender, or
predi cate sex offender as defined in subdivision seven of section one
hundred sixty-eight-a of this article. At least fifteen days prior to
the determ nation proceeding, the district attorney shall provide to the
court and the sex offender a witten statenent setting forth the deter-
m nati ons sought by the district attorney together with the reasons for
seeking such determ nations. The court shall allow the sex offender to
appear and be heard. The state shall appear by the district attorney, or
his or her designee, who shall bear the burden of proving the facts
supporting the determ nations sought by clear and convinci ng evi dence.
Where there is a dispute between the parties concerning the determ -
nations, the court shall adjourn the hearing as necessary to permt the
sex offender or the district attorney to obtain mnmaterials relevant to
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the determ nations fromany state or local facility, hospital, institu-
tion, office, agency, departnent or division. Such materials may be
obtained by subpoena if not voluntarily provided to the requesting
party. In making the determ nations, the court shall review any victinms
statement and any relevant materials and evidence submtted by the sex
of fender and the district attorney and the court nmay consider reliable
hearsay evidence submitted by either party provided that it is rel evant
to the determ nations. Facts previously proven at trial or elicited at
the time of entry of a plea of guilty shall be deened established by
cl ear and convi ncing evidence and shall not be relitigated. The court
shall render an order setting forth its determ nations and the findings
of fact and conclusions of |aw on which the determ nations are based. A
copy of the order shall be submtted by the court to the division. Upon
application of either party, the court shall seal any portion of the
court file or record which contains material that is confidential under
any state or federal statute. Either party may appeal as of right from
the order pursuant to the provisions of articles fifty-five, fifty-six
and fifty-seven of the civil practice |aw and rul es. Wiere counsel has
been assigned to represent the sex offender upon the ground that the sex
of fender is financially unable to retain counsel, that assignnent shal
be continued t hroughout the pendency of the appeal, and the person my
appeal as a poor person pursuant to article eighteen-B of the county
| aw] THE BOARD SHALL MAKE A LEVEL OF NOTI FI CATI ON RECOMMENDATI ON TO THE
COURT | N ACCORDANCE W TH SECTI ON ONE HUNDRED SI XTY-ElI GHT-L OF TH S ARTI -
CLE. FINAL LEVEL OF NOTI FI CATI ON DETERM NATI ONS BY THE COURT SHALL BE
MADE AFTER A CLASSI FI CATI ON HEARI NG WHERE | N MAKI NG THE DETERM NATI ON,
THE COURT SHALL | NCLUDE A REVI EW OF ANY VI CTI M S STATEMENT AND ANY MATE-
RIALS SUBM TTED BY THE SEX OFFENDER. THE COURT SHALL PROVI DE THAT THE
OFFENDER RECEI VE FAI R WRI TTEN NOTI CE OF THE CLASSI FI CATI ON HEARI NG WHI CH
SHALL | NCLUDE A STATEMENT OF THE PROCEEDING S PURPCSE, THE BOARD S
RECOVMENDATI ON AND RAM FI CATI ONS OF CLASSI FI CATI ON LEVEL, AND A STATE-
MENT OF THE OFFENDER S RI GHT TO BE REPRESENTED BY COUNSEL AT THE HEAR-
I NG THE OFFENDER SHALL HAVE THE RI GHT TO HAVE COUNSEL APPO NTED AND FOR
PRE- HEARI NG DI SCOVERY OF DOCUMENTARY EVI DENCE ON WHI CH THE BOARD S LEVEL
OF NOTI FI CATI ON RECOMVENDATI ON WAS DETERM NED. THE STATE MUST PROVE THE
FACTS SUPPORTI NG ANY CLASSI FI CATI ON DETERM NATI ON. THE OFFENDER SHALL
HAVE THE RI GHT TO APPEAL A LEVEL OF NOTI FI CATI ON DETERM NATI ON.

S 2. Subdivisions 1, 2 and 3 of section 168-g of the correction |aw,
as amended by section 18 of subpart B of part C of chapter 62 of the
| aws of 2011, are amended to read as foll ows:

1. [The departnent or office of probation and correctional alterna-
tives in accordance with risk factors pursuant to section one hundred
sixty-eight-1 of this article shall determ ne the duration of registra-
tion and notification for every sex offender who on the effective date
of this article is then on community supervision or probation for an
of fense provided for in subdivision two or three of section one hundred
sixty-eight-a of this article] FOR SEX OFFENDERS UNDER THI S SECTI ON, THE
BOARD SHALL MAKE A LEVEL OF NOTI FI CATI ON RECOMVENDATI ON TO THE COURT I N
ACCORDANCE W TH SECTI ON ONE HUNDRED S| XTY- El GHT-L OF THI' S ARTI CLE. FI NAL
LEVEL OF NOTI FI CATI ON DETERM NATI ONS BY THE COURT SHALL BE MADE AFTER A
CLASSI FI CATION HEARING WHERE |IN MAKING THE DETERM NATI ON, THE COURT
SHALL I NCLUDE A REVIEWOF ANY VICTIM S STATEMENT AND ANY MATERIALS
SUBM TTED BY THE SEX OFFENDER. THE COURT SHALL PROVI DE THAT THE OFFEN-
DER RECEI VE FAIR WRI TTEN NOTI CE OF THE CLASSI FI CATION HEARI NG WH CH
SHALL | NCLUDE A STATEMENT OF THE PROCEEDI NG S PURPCSE, THE BOARD S
RECOVMVENDATI ON AND RAM FI CATI ONS OF CLASSI FI CATI ON LEVEL, AND A STATE-
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MENT OF THE OFFENDER S RI GHT TO BE REPRESENTED BY COUNSEL AT THE HEAR-
I NG THE OFFENDER SHALL HAVE THE RI GHT TO HAVE COUNSEL APPO NTED AND FOR
PRE- HEARI NG DI SCOVERY OF DOCUMENTARY EVI DENCE ON WHI CH THE BOARD S LEVEL
OF NOTI FI CATI ON RECOMVENDATI ON WAS DETERM NED. THE STATE MUST PROVE THE
FACTS SUPPORTI NG ANY CLASSI FI CATI ON DETERM NATI ON. THE OFFENDER SHALL
HAVE A RI GHT TO APPEAL A LEVEL OF NOTI FI CATI ON DETERM NATI ON.

2. Every sex offender who on the effective date of this article is
then on comunity supervision or probation for an offense provided for
in subdivision two or three of section one hundred sixty-eight-a of this
article shall wthin ten cal endar days of [such determ nation] RECElIPT
OF HEARI NG NOTI FI CATION register with his parole or probation officer.
On each anniversary of the sex offender's initial registration date
thereafter, the provisions of section one hundred sixty-eight-f of this
article shall apply. Any sex offender who fails or refuses to so conply
shall be subject to the sane penalties as otherw se provided for in this
article which would be inposed upon a sex of fender who fails or refuses
to so conply with the provisions of this article on or after such effec-
tive date.

3. [It] UPON FINAL COURT LEVEL OF NOTI FI CATI ON DETERM NATION I T shal |
be the duty of the [parole or probation officer] COURT to inform and
regi ster such sex offender according to the requirenents inposed by this
article. [A parole or probation officer] THE COURT shall give one copy
of the formto the sex offender and shall, within three calendar days,
send two copies electronically or otherwise to the departnent which
shall forward one copy electronically or otherwise to the |aw enforce-
ment agency having jurisdiction where the sex offender resides upon his
or her community supervision, probation, or |ocal conditional release.

S 3. Subdivision 2 of section 168-k of the correction lawis REPEALED
and two new subdivisions 2 and 2-a are added to read as foll ows:

2. FOR SEX OFFENDERS UNDER THI S SECTI ON, THE BOARD SHALL MAKE A LEVEL
OF NOTI FI CATI ON RECOMVENDATI ON TO THE COURT | N ACCORDANCE W TH SECTI ON
ONE HUNDRED SI XTY-EIGHT-L OF THI S ARTI CLE. FI NAL LEVEL OF NOTI FI CATI ON
DETERM NATI ONS BY THE COURT SHALL BE MADE AFTER A CLASSI FI CATI ON HEARI NG
VHERE | N MAKI NG THE DETERM NATI ON, THE COURT SHALL | NCLUDE A REVIEW OF
ANY VICTIM S STATEMENT AND ANY MATERI ALS SUBM TTED BY THE SEX OFFENDER.
THE COURT SHALL PROVI DE THAT THE OFFENDER RECElI VE FAI R WRI TTEN NOTI CE OF
THE CLASSI FI CATI ON HEARING WHICH SHALL |NCLUDE A STATEMENT OF THE
PROCEEDI NG S PURPOSE, THE BOARD S RECOMVENDATI ON AND RAM FI CATI ONS OF
CLASSI FI CATI ON LEVEL, AND A STATEMENT OF THE OFFENDER S RIGHT TO BE
REPRESENTED BY COUNSEL AT THE HEARI NG THE OFFENDER SHALL HAVE THE RI GHT
TO HAVE COUNSEL APPO NTED AND FOR PRE- HEARI NG DI SCOVERY OF DOCUMENTARY
EVI DENCE ON VWHI CH THE BOARD S LEVEL OF NOTI FI CATI ON RECOVIVENDATI ON  WAS
DETERM NED. THE STATE MUST PROVE THE FACTS SUPPORTI NG ANY CLASSI FI CATI ON
DETERM NATION. THE OFFENDER SHALL HAVE A RIGHT TO APPEAL A LEVEL OF
NOTI FI CATI ON DETERM NATI ON.

2-A. UPON FI NAL COURT LEVEL OF NOTI FI CATI ON DETERM NATI ON, | T SHALL BE
THE DUTY OF THE COURT TO | NFORM AND REG STER SUCH SEX OFFENDER ACCORDI NG
TO THE REQUI REMENTS | MPOSED BY THI S ARTI CLE. THE COURT SHALL G VE ONE
COPY OF THE FORM TO THE SEX OFFENDER AND SHALL, W THI N THREE CALENDAR
DAYS, SEND TWD COPI ES ELECTRONI CALLY OR OTHERW SE TO THE DI VI SION  WH CH
SHALL FORWARD ONE COPY ELECTRONI CALLY OR OTHERW SE TO THE LAW ENFORCE-
MENT AGENCY HAVI NG JURI SDI CTI ON WHERE THE SEX OFFENDER RESI DES UPON HI S
PARCLE, PROBATION, OR UPON ANY FORM OF STATE OR LOCAL CONDI TI ONAL
RELEASE.
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S 4. The openi ng paragraph of subdivision 6 of section 168-1 of the
correction |l aw, as anmended by chapter 11 of the |laws of 2002, is amended
to read as foll ows:

Applying these guidelines, the board shall MAKE A RECOVMENDATI ON, FOR
OFFENDERS WHO ON THE EFFECTI VE DATE OF THI S ARTI CLE WERE THEN | NCARCER-
ATED, ON PROBATI ON OR PAROLE FOR AN OFFENSE PROVI DED FOR I N SUBDI VI SI ON
TWO OR THREE OF SECTI ON ONE HUNDRED SI XTY- El GHT-A OF THI' S ARTI CLE, WHI CH
SHALL BE CONFI DENTI AL AND SHALL NOT BE AVAI LABLE FOR PUBLI C | NSPECTI ON,
EXCEPT FOR SEX OFFENDER PREHEARI NG DI SCOVERY, TO THE SENTENCI NG COURT AS
TO WHETHER SUCH SEX OFFENDER WARRANTS THE DESI GNATI ON OF SEXUAL PREDA-
TOR, SEXUALLY VI OLENT PREDATOR OR PREDI CATE SEX OFFENDER. APPLYI NG THESE
SAME GUI DELI NES, THE BOARD SHALL within [sixty] N NETY calendar days
prior to the discharge, parole, release to post-rel ease supervision or
rel ease of a sex of fender nmake a reconmendati on which shall be confiden-
tial and shall not be available for public inspection, EXCEPT FOR SEX
OFFENDER PREHEARI NG DI SCOVERY, to the sentencing court as to whether
such sex of fender warrants the designation of sexual predator, sexually
violent offender, or predicate sex offender as defined in subdivision
seven of section one hundred sixty-eight-a of this article. In addition,
the guidelines shall be applied by the board to nake a reconmendation to
the sentencing court which shall be confidential and shall not be avail -
abl e for public inspection, providing for one of the followng three
| evel s of notification depending upon the degree of the risk of re-of-
fense by the sex offender.

S 5. Section 168-n of the correction |aw, as added by chapter 192 of
the laws of 1995, subdivision 1 as anended by chapter 11 of the | aws of
2002, subdivisions 2 and 5 as anended by chapter 453 of the Ilaws of
1999, and subdivi sion 3 as anmended and subdi vision 6 as added by chapter
684 of the |aws of 2005, is anended to read as foll ows:

S 168-n. Judicial determnation. 1. [A determ nation that an of fender
is a sexual predator, sexually violent offender, or predicate sex offen-
der as defined in subdivision seven of section one hundred sixty-eight-a
of this article shall be nade prior to the discharge, parole, release to
post-rel ease supervision or release of such of fender by the sentencing
court applying the guidelines established in subdivision five of section
one hundred sixty-eight-1 of this article after receiving a recomenda-
tion from the board pursuant to section one hundred sixty-eight-I| of
this article.

2. In addition, applying the guidelines established in subdivision
five of section one hundred sixty-eight-I of this article, the sentenc-
ing court shall also make a determination with respect to the Ilevel of
notification, after receiving a recomendation fromthe board pursuant
to section one hundred sixty-eight-1 of this article. Both determ -
nations of the sentencing court shall be made thirty cal endar days prior
to di scharge, parole or rel ease.

3. No later than thirty days prior to the board' s recommendation, the
sex offender shall be notified that his or her case is under review and
that he or she is permtted to submt to the board any information rele-
vant to the review Upon receipt of the board' s reconendation, the
sentenci ng court shall determ ne whether the sex offender was previously
found to be eligible for assigned counsel in the underlying case. Were
such a finding was previously made, the court shall assign counsel to
represent the offender, pursuant to article eighteen-B of the county
law. At Jleast twenty days prior to the determ nation proceeding, the
sentencing court shall notify the district attorney, the sex offender
and the sex offender's counsel, in witing, of the date of the determ -
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nation proceeding and shall also provide the district attorney, the sex
of fender and the sex offender's counsel with a copy of the recomrenda-
tion received fromthe board and any statenent of the reasons for the

recomendation received from the board. This notice shall include the
following statement or a substantially simlar statenent: "This
proceeding is being held to determ ne whether you will be classified as

a level 3 offender (risk of repeat offense is high), a level 2 offender
(risk of repeat offense is noderate), or a level 1 offender (risk of
repeat offense is low), or whether you will be designated as a sexua

predator, a sexually violent offender or a predicate sex offender, which
will determ ne how | ong you nust register as a sex offender and how nuch
information can be provided to the public concerning your registration.
If you fail to appear at this proceeding, w thout sufficient excuse, it
shall be held in your absence. Failure to appear may result in a |onger
period of registration or a higher level of community notification
because you are not present to offer evidence or contest evidence
offered by the district attorney." The witten notice to the sex offen-
der shall al so advise the offender that he or she has a right to a hear-
ing prior to the court's determ nation, and that he or she has the right
to be represented by counsel at the hearing. |f counsel has been
assigned to represent the offender at the determ nation proceeding, the
notice shall also provide the nane, address and tel ephone nunber of the
assi gned counsel . Were counsel has not been assigned, the notice shal

advise the sex offender that counsel will be appointed if he or she is
financially unable to retain counsel, and a returnable form shall be
enclosed in the court's notice to the sex offender on which the sex
of fender may apply for assignnent of counsel. If the sex offender
applies for assignnent of counsel and the court finds that the offender
is financially unable to retain counsel, the court shall assign counse

to represent the sex offender pursuant to article eighteen-B of the
county law. If the district attorney seeks a determination that differs
from the recommendati on subnmitted by the board, at |east ten days prior
to the determ nation proceeding the district attorney shall provide to
the court and the sex offender a statenent setting forth the determ -
nations sought by the district attorney together with the reasons for
seeking such determ nations. The court shall allow the sex offender to
appear and be heard. The state shall appear by the district attorney, or
his or her designee, who shall bear the burden of proving the facts
supporting the determ nations sought by clear and convinci ng evi dence.
Where there is a dispute between the parties concerning the determ -
nations, the court shall adjourn the hearing as necessary to permt the
sex offender or the district attorney to obtain materials relevant to
the determnations fromthe state board of exam ners of sex offenders or
any state or local facility, hospital, institution, office, agency,
department or division. Such materials nay be obtained by subpoena if
not voluntarily provided to the requesting party. In naking the determ -
nations the court shall review any victinms statenent and any rel evant
mat eri al s and evi dence submtted by the sex offender and the district
attorney and the recomendation and any nmaterials submtted by the
board, and nay consider reliable hearsay evidence submitted by either
party, provided that it is relevant to the determ nations. Facts previ-
ously proven at trial or elicited at the tinme of entry of a plea of
guilty shall be deened established by clear and convi nci ng evi dence and
shall not be relitigated. The court shall render an order setting forth
its determnations and the findings of fact and concl usions of |aw on
whi ch the determi nations are based. A copy of the order shall be subnit-
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ted by the court to the division. Upon application of either party, the
court shall seal any portion of the court file or record which contains
material that is confidential under any state or federal statute. Either
party nmay appeal as of right fromthe order pursuant to the provisions
of articles fifty-five, fifty-six and fifty-seven of the civil practice
law and rules. Were counsel has been assigned to represent the sex
of f ender upon the ground that the sex offender is financially unable to
retain counsel, that assignment shall be continued throughout the
pendency of the appeal, and the person nmay appeal as a poor person
pursuant to article eighteen-B of the county law] THE BOARD SHALL MAKE A
RECOVMENDATI ON TO THE COURT AS TO WHETHER AN OFFENDER IS A SEX OFFENDER
A SEXUAL PREDATOR, A SEXUALLY VI OLENT PREDATOR OR A PREDI CATE SEX OFFEN-
DER PURSUANT TO SECTI ON ONE HUNDRED SI XTY-EI GHT-L OF TH S ARTI CLE. THE
BOARD SHALL MAKE A LEVEL OF NOTI FI CATI ON RECOVMENDATI ON TO THE COURT I N
ACCORDANCE W TH SECTI ON ONE HUNDRED S| XTY- El GHT-L OF THI' S ARTI CLE. FI NAL
LEVEL OF NOTI FI CATI ON DETERM NATI ONS BY THE COURT SHALL BE MADE PRI OR TO
THE OFFENDER S DI SCHARGE, PAROLE OR RELEASE AND AFTER A CLASSI FI CATI ON
HEARI NG WHERE | N MAKI NG THE DETERM NATI ON, THE COURT SHALL | NCLUDE A
REVIEW OF ANY VICTIM S STATEMENT AND ANY MATERI ALS SUBM TTED BY THE SEX
OFFENDER. THE COURT SHALL PROVI DE THAT THE OFFENDER RECElI VE FAI R WRI TTEN
NOTI CE OF THE CLASSI FI CATI ON HEARI NG WHI CH SHALL | NCLUDE A STATEMENT OF
THE PROCEEDI NG S PURPOSE, THE BOARD S RECOMVENDATI ON AND RAM FI CATI ONS
OF CLASSI FI CATI ON LEVEL, AND A STATEMENT OF THE OFFENDER S RIGHT TO BE
REPRESENTED BY COUNSEL AT THE HEARI NG THE OFFENDER SHALL HAVE THE RI GHT
TO HAVE COUNSEL APPO NTED AND FOR PRE- HEARI NG DI SCOVERY OF DOCUMENTARY
EVI DENCE ON VWHI CH THE BOARD S LEVEL OF NOTI FI CATI ON RECOVIVENDATI ON  WAS
DETERM NED. THE STATE MUST PROVE THE FACTS SUPPORTI NG ANY CLASSI FI CATI ON
DETERM NATION. THE OFFENDER SHALL HAVE A RIGHT TO APPEAL A LEVEL OF
NOTI FI CATI ON DETERM NATI ON.

[4.] 2. Upon determination that the risk of repeat offense and threat
to public safety is high, the sentencing court shall also notify the
di vi sion of such fact for the purposes of section one hundred sixty-
eight-gq of this article.

[5.] 3. Upon the reversal of a conviction of a sexual offense defined
i n paragraphs (a) and (b) of subdivision two or three of section one
hundred sixty-eight-a of this article, the appellate court shall renand
the case to the lower court for entry of an order directing the expunge-
ment of any records required to be kept [herein] PURSUANT TO THIS ARTI -
CLE

[6.] 4. If a sex offender, having been given notice, including the
time and place of the determ nation proceeding in accordance wth this
section, fails to appear at this proceedi ng, w thout sufficient excuse,
the court shall conduct the hearing and make the determnations in the
manner set forth in subdivision [three] ONE of this section.

S 6. This act shall take effect imediately.



