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STATE OF NEW YORK

1656
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 12, 2015

Introduced by M of A MONTESANO, GOODELL, DUPREY, MLAUGHLIN, FINCH --
Mul ti-Sponsored by -- M of A CERETTO QAKS -- read once and referred
to the Committee on Consunmer Affairs and Protection

AN ACT to anend the general business law, in relation to the regulation
of unsolicited comercial text nmessages to wirel ess tel ephones

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by adding a new article
30-B to read as foll ows:
ARTI CLE 30-B
UNSOLI Cl TED COMVERCI AL TEXT MESSAG NG
SECTI ON 645. DEFI NI Tl ONS.
646. PROHI Bl TED ACTS.
647. CIVIL REMEDI ES FOR NONCOWPLI ANCE.
648. APPLI CABI LI TY.

S 645. DEFINI TIONS. FOR THE PURPOSES OF THIS ARTICLE, THE FOLLOW NG
TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

1. "COWERCI AL TEXT MESSAG NG' SHALL MEAN A TYPED MESSAGE TRANSM TTED
TO A W RELESS TELEPHONE NUMBER, REGARDLESS OF WHETHER SUCH MESSAGE | S
VI EWED, STORED FOR RETRIEVAL AT ANOTHER TI ME, PRI NTED ONTO PAPER OR
OTHER SI M LAR MATERI AL, OR FILTERED OR SCREENED, THAT:

(A) CONTAINS AN ADVERTI SEMENT FOR THE SALE OF A PRODUCT, SERVICE OR
REAL ESTATE;

(B) CONTAINS A SOLI ClI TATION FOR THE USE OF A TELEPHONE NUMBER, THE USE
OF WHI CH CONNECTS THE USER TO A PERSON OR SERVI CE THAT ADVERTI SES THE
SALE OF OR SELLS A PRODUCT, SERVI CE OR REAL ESTATE, OR

(C©) PROMOTES THE USE OF OR CONTAINS A LIST OF ONE OR MORE | NTERNET
SITES THAT CONTAIN AN ADVERTI SEMENT REFERRED TO | N PARAGRAPH (A) OR A
SOLI Cl TATI ON REFERRED TO | N PARAGRAPH (B) OF THI'S SUBDI VI SI ON,;

2. "I NITI ATE THE TRANSM SSI ON' SHALL MEAN TO TRANSM T A TEXT MESSAGE
TO A WRELESS TELEPHONE NUMBER, BUT SUCH TERM SHALL NOT | NCLUDE ANY

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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I NTERVENI NG | NTERACTI VE COWPUTER SERVI CE WHCSE FACI LI TI ES MAY HAVE BEEN
USED TO RELAY, HANDLE, OR OTHERW SE RETRANSM T THE TEXT MESSAGE, UNLESS
THE | NTERVENI NG | NTERACTI VE SERVI CE PROVI DER KNOW NGLY AND W LLFULLY
RETRANSM TS ANY TEXT MESSAGE | N VI CLATION OF TH S ARTI CLE;

3.  "PREEXI STI NG BUSI NESS RELATI ONSHI P* SHALL MEAN MJUTUAL BUSI NESS- RE-
LATED COMMUNI CATI ONS THAT OCCURRED BETWEEN THE SENDER OF THE COWMERCI AL
TEXT MESSAGE AND THE RECI PI ENT PRI OR TO THE TRANSM SSI ON OF SUCH COMVER-
Cl AL TEXT MESSACE;

4. "TRANSM T OR CAUSE TO BE TRANSM TTED' SHALL MEAN THE ACTI ON BY THE
ORI G NAL OR SUBSEQUENT SENDER OF THE COMMVERCI AL TEXT MESSAGE, BUT SHALL
NEI THER | NCLUDE NOR REFER TO THE ACTION OF ANY W RELESS TELEPHONE
SERVI CE PROVI DER TO THE EXTENT THE SERVI CE PROVI DER MERELY CARRI ES THAT
TRANSM SSI ON OVER | TS NETWORK.

S 646. PROH BI TED ACTS. NO PERSON SHALL TRANSM T OR CAUSE TO BE TRANS-
MTTED AN UNSOLICI TED COMWVERCI AL TEXT MESSAGE TO A W RELESS TELEPHONE
NUMBER THAT THE PERSON KNOAS OR HAS REASON TO KNOW IS HELD BY A RESI DENT
OF THE STATE.

S 647. CVIL REMEDI ES FOR NONCOWPLI ANCE. 1. UPON THE COMM SSION OF A
"PROH BI TED ACT" AS DEFINED |N SECTION SI X HUNDRED FORTY-SI X OF TH S
ARTI CLE AN APPLI CATI ON MAY BE MADE BY THE PUBLI C SERVI CE COWM SSI ON TO A
COURT HAVI NG JURI SDI CTI ON TO | SSUE AN | NJUNCTI ON, AND UPON NOTI CE TO THE
RESPONDENT OF NOT LESS THAN FIVE DAYS, TO ENJON AND RESTRAIN THE
CONTI NUANCE OF SUCH VI OLATION. IF I'T SHALL APPEAR TO THE SATI SFACTI ON OF
THE COURT THAT THE RESPONDENT HAS COW TTED A "PROH Bl TED ACT" AS
DEFI NED I N SECTI ON SI X HUNDRED FORTY-SI X OF TH S ARTI CLE THE COURT SHALL
ENJO N AND RESTRAI N ANY FURTHER VI CLATI ON W THOUT REQUI RI NG PROOF THAT
ANY PERSON HAS, | N FACT, BEEN | NJURED OR DAMAGED THEREBY.

2. |IN A PROCEEDI NG BROUGHT UNDER THI' S SECTI ON, THE COURT NAY MAKE AN
ALLOMNCE TO THE PUBLI C SERVI CE COMM SSI ON PURSUANT TO PARAGRAPH TWO OF
SUBDI VISION (A) OF SECTION EIGHT THOUSAND THREE HUNDRED THREE OF THE
ClVIL PRACTI CE LAW AND RULES.

3. WHENEVER THE COURT SHALL DETERM NE THAT A RESPONDENT HAS COW TTED
A "PROH BI TED ACT" AS DEFI NED I N SECTI ON SI X HUNDRED FORTY-SI X OF TH S
ARTI CLE, THE COURT MAY | MPOSE A CIVIL PENALTY OF NOI' MORE THAN FIVE
HUNDRED DOLLARS FOR EACH UNSOLICI TED TEXT MESSAGE TRANSM TTED TO A
RECI Pl ENT.

S 648. APPLICABILITY. 1. A WRELESS TELEPHONE SERVI CE PROVI DER SHALL
NOT BE HELD LIABLE FOR ANY PENALTY | N ANY ACTI ON BROUGHT UNDER THI S
ARTI CLE, UNLESS THE W RELESS SERVI CE PROVI DER KNOWNGLY AND W LLFULLY
TRANSM TS TEXT MESSAGES I N VI OLATION OF TH S ARTI CLE.

2. A WRELESS TELEPHONE SERVI CE PROVI DER SHALL NOT BE HELD LI ABLE FOR
ANY PENALTY I N ANY ACTION BROUGHT UNDER THI S ARTICLE FOR RELAYI NG
HANDLI NG OR OIHERW SE RETRANSM TTI NG TEXT MESSAGES WHEN THE W RELESS
TELEPHONE SERVI CE PROVIDER IS ACTING AS AN | NTERMEDI ARY BETWEEN THE
PERSON WHO | NI TI ATED THE TRANSM SSI ON AND THE | NTENDED RECI PI ENT.

3. A WRELESS TELEPHONE SERVI CE PROVI DER SHALL NOT BE HELD LI ABLE FOR
ANY PENALTY | N ANY ACTI ON BROUGHT UNDER THIS ARTICLE FOR FAILING TO
BLOCK THE RECEI PT OR TRANSM SSI ON THROUGH | TS SERVI CE OR PROPERTY OF ANY
TEXT MESSAGE VWH CH | T REASONABLY BELIEVES IS OR WLL BE SENT IN
VI OLATION OF THI S ARTI CLE.

4. A W RELESS TELEPHONE SERVI CE PROVI DER SHALL NOT BE HELD LI ABLE FOR
ANY ACTI ON VOLUNTARI LY TAKEN | N GOCD FAI TH TO BLOCK THE RECEI PT OR TRAN-
SM SSION  THROUGH | TS SERVI CE OR PROPERTY OF ANY COMMERCI AL TEXT MESSAGE
VWH CH I T REASONABLY BELIEVES | S OR WLL BE SENT IN VIOLATION OF TH S
ARTI CLE.
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5. NO PERSON MAY BE HELD LI ABLE FOR ANY PENALTY | N ANY ACTI ON BROUGHT
UNDER THI S ARTI CLE FOR TRANSM TTI NG COMMERCI AL TEXT MESSAGES TO A RECI P-
| ENT WTH WHOM THE | NI TI ATOR HAS A PREEXI STI NG BUSI NESS RELATIONSHI P OR
PERSONAL RELATI ONSHI P.

6. NO PERSON MAY BE HELD LI ABLE FOR ANY PENALTY | N ANY ACTI ON BROUGHT
UNDER THI S ARTI CLE FOR TRANSM TTI NG COMMERCI AL TEXT MESSAGES TO A RECI P-
| ENT WHEN THE RECI PI ENT HAS | NVI TED OR EXPRESSLY PERM TTED THE TRANS-
M SSI ON OF SUCH TEXT MESSAGE.

7. FOR PURPCSES OF THI S ARTI CLE, A PERSON HAS REASON TO KNOW THAT THE
| NTENDED RECI PI ENT OF A COMMERCI AL TEXT MESSAGE IS A RESIDENT OF THE
STATE | F THAT | NFORMATION | S AVAI LABLE, UPON REQUEST, FROM THE PUBLI C
SERVI CE COVM SSI ON.

8. NOTHING IN THI S ARTI CLE SHALL BE CONSTRUED SO AS TO NULLIFY OR
| MPAI R ANY OTHER RI GHTS OR REMEDI ES THAT MAY BE AVAI LABLE BY COVMON LAW
BY STATUTE, OR OTHERW SE.

9. NOTHING IN TH'S ARTICLE SHALL BE CONSTRUED SO AS TO NULLIFY OR
| MPAI R ANY TRANSACTI ON, REPORTI NG DI SCLOSURE OR OTHER ACTIVITY PERM T-
TED UNDER THE PROVISIONS OF TI TLE V OF THE FEDERAL GRAMMW LEACH BLI LEY
ACT (PUB. L. NO 106-102), THE FEDERAL FAIR CREDIT REPORTING ACT (15
U S.C 1681 ET SEQ), AND OTHER APPLI CABLE PROVI SI ONS OF FEDERAL LAW

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



