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January 9, 2015

Introduced by M of A WEINSTEIN -- read once and referred to the
Committee on Judiciary

AN ACT to anend the civil practice law and rules, in relation to nanda-
tory settlenent conferences in residential foreclosure actions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Rule 3408 of the civil practice |aw and rul es, as added by
chapter 472 of the |aws of 2008, subdivision (a) as anmended by chapter
306 of the laws of 2013, subdivisions (d), (e), (f), (g0 and (h) as
added by chapter 507 of the laws of 2009, is amended to read as foll ows:

Rul e 3408. Mandatory settlenent conference in residential foreclosure
actions. (a) In any residential foreclosure action involving a hone
loan as such term is defined in section thirteen hundred four of the
real property actions and proceedings law, in which the defendant is a
resident of the property subject to foreclosure, plaintiff shall file
proof of service within twenty days of such service, however service is
made, and the court shall hold a mandatory conference within sixty days
after the date when proof of service upon such defendant is filed wth
the county clerk, or on such adjourned date as has been agreed to by the
parties, for the purpose of holding settlenent discussions pertaining to
the relative rights and obligations of the parties under the nortgage
| oan docunents, including, but not limted to determning whether the
parties can reach a nutually agreeable resolution to help the defendant
avoi d losing his or her home, and evaluating the potential for a resol-
ution in which paynment schedules or amounts nmay be nodified or other
wor kout options may be agreed to INCLUDING BUT NOT LIMTED TO, LOAN
MODI FI CATI ONS, " SHORT SALES" AND "DEEDS I N LI EU OF FORECLOSURE", and for
what ever ot her purposes the court deens appropriate.

(b) At the initial conference held pursuant to this section, any
def endant currently appearing pro se, shall be deemed to have nmade a
notion to proceed as a poor person under section el even hundred one of
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this chapter. The court shall determ ne whether such perm ssion shall be
granted pursuant to standards set forth in section el even hundred one of
this chapter. If the court appoints defendant counsel pursuant to subdi -
vision (a) of section eleven hundred two of this chapter, it shal
adj ourn the conference to a date certain for appearance of counsel and
settlenent discussions pursuant to subdivision (a) of this section, and
ot herwi se shall proceed with the conference.

(c) At any conference held pursuant to this section, the plaintiff
shal | appear in person or by counsel, and [if appearing by counsel, such
counsel ] PLAI NTI FF* S REPRESENTATI VE AT CONFERENCE shal |l be fully author-
ized to dispose of the case. The defendant shall appear in person or by
counsel. If the defendant is appearing pro se, the court shall advise
the defendant of the nature of the action and his or her rights and
responsibilities as a defendant. Were appropriate, the court nay permt
a representative of the plaintiff OR THE BORRONER DEFENDANT to attend
the settlenent conference tel ephonically or by video-conference.

(d) Upon the filing of a request for judicial intervention in any
action pursuant to this section, the court shall send either a copy of
such request or the defendant's nane, address and tel ephone nunber (if
avai l abl e) to a housing counseling agency or agencies on a |ist desig-
nated by the division of housing and community renewal for the judicia
district in which the defendant resides. Such information shall be used
by the designated housing counseling agency or agencies exclusively for
t he purpose of nmaking the honeowner aware of housing counseling and
forecl osure prevention services and options available to them

(e) The court shall pronptly send a notice to parties advising them of
the time and place of the settlenent conference, the purpose of the
conference and the requirenments of this section. The notice shall be in
a form prescribed by the office of court admnistration, or, at the
di scretion of the office of court admnistration, the admnistrative
judge of the judicial district in which the action is pending, and shal
advise the parties of the docunents that they [should] ARE REQUI RED TO
bring to the conference. For the plaintiff, such docunents [should]
SHALL include, but are not limted to, the paynent history, an item za-
tion of the anobunts needed to cure and pay off the |loan, [and] the nort-
gage and note, CONTACT | NFORMATI ON FOR AN AUTHORI ZED REPRESENTATIVE OF
THE PLAINTIFF FULLY AUTHORI ZED TO DI SPOSE OF THE CASE | F NOT APPEARI NG
I N PERSON, AND FORMS AND DOCUMENTATI ON REQUI REMENTS FOR LOSS M Tl GATI ON
APPLI CATI ON  OPTI ONS | NCLUDI NG, BUT NOT LIMTED TO, A LOAN MODI FI CATI ON
" SHORT SALE", AND "DEED IN LIEU OF FORECLOSURE". |If the plaintiff is not
the owner of the nortgage and note, the plaintiff shall provide the
nane, address and telephone nunber of the |egal owner of the nortgage
and note. For the defendant, such [docunents] |NFORVATION should
include, but [are] IS not Iimted to, [proof of] current income [such as
the two nobst recent pay stubs, npst recent tax return and nost recent
property tax statenents], EXPENSES, PROPERTY TAXES AND PREVI QUSLY
SUBM TTED LOSS M TI GATI ON APPLI CATI ONS.

(f) Both the plaintiff and defendant shall negotiate in good faith to
reach a mutually agreeable resolution, including a |oan nodification OR
OTHER WORKOUT OPTION | NCLUDI NG, BUT NOT LIMTED TO, "SHORT SALES' AND
"DEEDS I N LI EU OF FORECLOSURE", if possible. COMWPLI ANCE WTH THE OBLI -
GATION TO NEGOTIATE IN GOOD FAITH PURSUANT TO THI S SECTI ON SHALL BE
MEASURED BY THE TOTALITY OF THE Cl RCUMSTANCES | NCLUDI NG, BUT NOT LI M TED
TO, SUCH FACTORS AS (1) COWPLI ANCE W TH THE REQUI REMENTS OF THI S SECTI ON
AND APPLI CABLE COURT RULES, COURT ORDERS AND DI RECTI VES; (2) COVPLI ANCE
WTH MORTGAGE SERVICING STANDARDS APPLI CABLE TO THE MORTGAGEE AND I TS
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AGENTS, WHETHER ESTABLI SHED BY STATUTE, REGULATI ON, SETTLEMENT OR OTHER-
W SE; AND (3) CONDUCT NOT DEMONSTRATI NG CONSTRUCTI VE EFFORTS TO REACH A
MUTUALLY AGREEABLE RESOLUTI ON PRI OR TO, DURI NG AND AFTER THE RELEASE OF
THE CASE FROM THE SETTLEMENT CONFERENCE PROCESS | NCLUDI NG, BUT NOT
LI M TED TO, CAUSI NG UNREASONABLE DELAY, FAILING TO APPEAR AT THE SETTLE-
MENT CONFERENCE W TH AUTHORI TY TO DI SPOSE OF THE PROCEEDI NG, PROSECUTI ON
OF FORECLOSURE PROCEEDI NGS WHI LE LOSS M Tl GATI ON APPLI CATI ONS ARE PEND-
I NG ("DUAL TRACKING'), OR PROVI DI NG | NACCURATE | NFORVMATI ON.

(g) The plaintiff [nust] SHALL file a notice of discontinuance and
vacatur of the |lis pendens within [one hundred fifty] THH RTY days after
any settlenent agreenent or loan nodification is fully execut ed.

(h) A party to a foreclosure action nmay not charge, inpose, or other-
Wi se require paynment fromthe other party for any cost, including but
not limted to attorneys' fees, for appearance at or participation in
the settlenent conference.

(1) A DEFENDANT WHO APPEARS AT A SETTLEMENT CONFERENCE PURSUANT TO
THIS SECTION, BUT WHO FAILED TO FILE A TIMELY ANSWER OR PRE- ANSVEER
MOTI ON TO DI SM SS OR TO ENTER A FORMAL APPEARANCE, SHALL BE PRESUMED TO
HAVE A REASONABLE EXCUSE FOR THE DEFAULT AND SHALL BE PERM TTED TO SERVE
AND FILE AN ANSVER, OR TO MAKE A PRE- ANSVER MOTI ON TO DI SM SS W THOUT
ANY SUBSTANTI VE DEFENSES DEEMED TO HAVE BEEN WAI VED, W THI N THI RTY DAYS
FOLLON NG THE RELEASE OF THE CASE FROM SETTLEMENT CONFERENCES. ANY NON
ANSVERI NG DEFENDANT SHALL BE PERM TTED TO SEEK RELI EF FOR VI OLATIONS OF
THIS SECTION, AND SHALL NOT BE BARRED FROM SEEKI NG SUCH RELI EF ON THE
GROUNDS THAT SUCH DEFENDANT HAS NOT APPEARED OR HAS DEFAULTED IN THE
ACTI ON.

(J) MOTIONS SHALL BE HELD I N ABEYANCE WHI LE SETTLEMENT CONFERENCES ARE
BEI NG HELD PURSUANT TO THI S SECTI ON, EXCEPT THAT MOTI ONS FOR RELI EF FOR
VI OLATIONS OF THI S SECTI ON, OR ANY | MPLEMENTI NG COURT RULES, MAY BE MADE
VH LE SETTLEMENT CONFERENCES ARE ONGO NG

(K) (1) COURTS ARE AUTHORI ZED TO ENSURE COWPLI ANCE WTH THE REQU RE-
MENTS OF TH'S SECTION, AND ARE AUTHORI ZED TO GRANT APPROPRI ATE RELI EF
VHEN PARTI ES VI OLATE THI S SECTION. PENALTIES FOR VICOLATIONS OF THI'S
SECTI ON MAY BE | MPOSED CONSI STENT W TH THE COURT' S EQUI TY JURI SDI CTI ON
I N FORECLOSURE ACTI ONS AND W TH SUBDI VI SION (E) OF SECTION THREE THOU
SAND TWELVE-B AND SUBDI VI SION (A) OF SECTION FI VE THOUSAND ONE OF THI' S
CHAPTER. REMEDI ES FOR VI OLATI ONS OF THE REQUI REMENTS OF THI' S SECTI ON
MAY | NCLUDE, W THOUT LI M TATION, (1) COWPELLI NG | N- PERSON ATTENDANCE OF
A PARTY REPRESENTATI VE W TH FULL AUTHORI TY TO RESOLVE THE MATTER, (I1)
COVPELLI NG PRODUCTI ON OF DOCUMENTS | NCLUDI NG BUT NOT LIM TED TO DOCU-
MENTS SUBSTANTI ATI NG DECI SI ONS ON LOAN MODI FI CATI ONS OR RESTRI CTI ONS  ON
MODI FI CATI ON ASSERTED BY PLAI NTI FFS AS GROUNDS FOR DENI AL; (I11) TOLLI NG
AND/ OR  BARRI NG COLLECTI ON OF | NTEREST, COSTS AND FEES ACCRUED DURI NG OR
PRI OR TO THE SETTLEMENT CONFERENCE PROCESS; (1V) AWARDI NG DEFENDANTS
COSTS, ATTORNEYS  FEES AND DAMACGES; (V) STAYING THE PROCEEDI NG PENDI NG
COWPLI ANCE W TH THE REQUI REMENTS OF THI' S SECTI ON; (VI) DENYI NG PLAI NTI FF
JUDGVENT PENDI NG COVPLI ANCE W TH THE REQUI REMENTS OF THI'S SECTI ON;  AND
(M) ANY OTHER RELI EF THE COURT DEEMS APPROPRI ATE AND TAI LORED TO THE
HARM OCCASI ONED BY VI OLATI ON OF THE REQUI REMENTS OF THI S SECTI ON.

(2) ANY REFEREE OR JUDI Cl AL HEARI NG OFFI CER SHALL BE AUTHORI ZED BY THE
COURT REFERRI NG THE MATTER TO SUCH REFEREE OR JUDI Cl AL HEARI NG OFFI CER
TO (A) ENSURE COVPLI ANCE W TH ALL PROVI SIONS OF THI S SECTION; (B) MAKE
APPROPRI ATE FACT FINDINGS, INCLUDING BUT NOT LIMTED TO DETERM NI NG
VHETHER A PARTY FAI LED TO APPEAR W TH THE REQUI RED AUTHORI TY, FAILED TO
NEGOTI ATE | N GOOD FAI TH, OR OTHERW SE ENGAGED I N ACTIVITY |IN VI OLATI ON
OF THI'S SECTION;, AND (C) MAKE REPORTS AND/ OR RECOMIVENDATI ONS FOR RELI EF,
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SUBJECT TO CONFI RVATI ON PURSUANT TO ARTI CLE FORTY- TWO OF THI S CHAPTER BY
MOTI ON  AND W THOUT NEED FOR AN EVI DENTI ARY HEARI NG BEFORE AN | NDI VI DUAL
ASS|I GNMENT SYSTEM OR SUPERVI SI NG JUDGE.

S 2. This act shall take effect immediately and shall apply to actions
pending or filed after such date; provided that the anendnents to subdi -
vision (a) of rule 3408 of the civil practice |aw and rul es, nade by
section one of this act, shall not affect the expiration and reversion
of such subdivision, and shall expire therewth.



