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STATE OF NEW YORK

1123
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 8, 2015

Introduced by M of A CAHLL -- Milti-Sponsored by -- M of A BRI ND Sl
-- read once and referred to the Commttee on Governnmental Operations

AN ACT to anend the state finance | aw, the econonic devel opnent |aw, the
general municipal Iaw and the public authorities law, in relation to
consi dering net econom c inmpact in procurenent contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "conpetitive procurenent act".

S 2. Legislative findings. The |l egislature hereby finds that in order
to assure the econom cally sound use of public funds for the benefit of
the entire state and to facilitate the acquisition of facilities and
coormodities of maxinmumquality, this act shall require the negotiation
of such procurenment contracts for public works and public purchases to
nmake the net economic inpact of such contract a priority in awarding
such procurenent contracts. Al though the economic inpact traditionally
i ncludes evaluation of the direct, indirect, and induced inpacts of a
contract on the econony of this state, the legislature further finds
that the "net econom c inpact" nust include consideration of the | owest
responsi bl e bid and best value as additional conponent criteria in
determining the overall economc inpact of a contract on the state's
econony. Therefore, it is in the public's best interest to incorporate
the | owest responsible bid and best value criteria into the net economnic
i mpact criterion in order to award the nost econom cally viable procure-
ment contracts in New York state.

S 3. The state finance |law is anended by addi ng a new section 139-1 to
read as foll ows:

S 139-L. NET ECONOM C | MPACT | N PROCUREMENT CONTRACTS. 1. NOTW TH
STANDI NG ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, WHERE A CONTRACT IS
TO BE AWARDED BY A STATE AGENCY, PUBLIC AUTHORI TY OR MUNI Cl PALI TY PURSU-
ANT TO A COVPETI TI VE BI DDI NG PROCESS OR A REQUEST FOR PROPCSAL PROCESS,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SUCH STATE AGENCY, PUBLIC AUTHORI TY OR MJUNI Cl PALI TY SHALL REQUI RE THAT
ANY PROPOSAL SUBM TTED BY A PROSPECTI VE CONTRACTOR | N RESPONSE THERETO
I NCLUDE AN ECONOM C | MPACT STATEMENT DETAI LI NG HOW AN AWARD OF THE
CONTRACT TO THE PARTI CULAR CONTRACTOR WOULD BENEFI T THE ECONOW OF NEW
YORK STATE AND SHALL PROVI DE THAT NET ECONOM C | MPACT W LL BE CONSI DERED
I N MAKI NG THE AWARD. THE WEI GHT TO BE G VEN TO SUCH NET ECONOM C | MPACT
CRITERION RELATIVE TO OIHER CRITERI A USED TO EVALUATE THE PROPCSALS,

I NCLUDI NG LONEST RESPONSI BLE Bl DDER AND BEST VALUE, SHALL BE DETERM NED
BY THE CONTRACTI NG AGENCY, AUTHORI TY OR MUNI Cl PALI TY ON A CASE BY CASE
BASI S. THE STATE AGENCY, PUBLIC AUTHORITY, OR MJN C PALITY SHALL G VE
PRICRITY TO THE NET ECONOM C | MPACT CRI TERI ON WHEREVER PRACTI CABLE AND
SET FORTH THE BASI S FOR I TS AWARD | N VRI TI NG

2. FOR THE PURPCSES OF THI S SECTI ON, THE FOLLON NG TERMS SHALL HAVE
THE FOLLOW NG DEFI NI TI ONS:

(A) "NET ECONOM C | MPACT" MEANS THE MEASURE OF ECONOM C STI MULATI ON
THAT OCCURS FROM PURCHASI NG TRANSACTI ONS THAT HAVE OCCURRED W TH N THE
LOCAL ECONOMY OF NEW YORK STATE AND THE LOWEST RESPONSI BLE BI D. NET
ECONOM C | MPACT SHALL BE MEASURED BY DI RECT | MPACT, | NDI RECT | MPACT AND
| NDUCED | MPACT, AS WELL AS LOWNEST RESPONSI BLE Bl D AND BEST VALUE, WH CH
ARE DEFI NED AS:

(1) "DIRECT | MPACT" MEANS THE AMOUNT OF DIRECT ECONOM C ACTIVITY
GENERATED BY THE PURCHASI NG TRANSACTI QN, OR BUSI NESS TRANSACTI ONS, | N
QUESTI ON. THE SETS OF NUMBERS USED TO DETERM NE DI RECT | MPACT ARE A
RESULT OF DEVELOPING PER CAPI TA NUMBERS BASED ON ACTUAL ECONOM C DATA
SUPPLI ED BY TRANSACTI ON MANAGEMENT, ATTENDANCE FI GURES, AND OTHER FI NAN-
Cl AL | NFORVATI ON FOR ALL TRANSACTI ON- RELATED ACTIVITIES, AS WELL AS
USI NG AVAI LABLE TRANSACTI ON | NDUSTRY AVERAGE PER CAPI TA EXPENDI TURE
LEVELS FOR VARI QUS | TEMES.

(2) "1 NDI RECT | MPACT" | NCLUDES ECONOM C ACTI VI TY FELT BY BUSI NESSES AS
AN | NDI RECT RESULT OF THE PURCHASI NG OR BUSI NESS TRANSACTI ON.

(3) "INDUCED | MPACT" | S THE | MPACT GENERATED VHEN THOSE SURROUNDI NG
BUSI NESSES PURCHASE ADDI TI ONAL PRCODUCTS AND SERVI CES, AND H RE MCRE
EMPLOYEES TO MEET THE DEMAND BROUGHT ON BY DI RECT AND | NDI RECT | MPACTS.

(4) "LOAEST RESPONSI BLE BI DDER' MEANS ANY PERSON, FIRM  CORPORATI ON,
SUCCESSOR CORPORATI ON, CONTRACTOR OR SUBCONTRACTOR WHO (1) SUBM TS THE
LOWNEST RESPONSI BLE BID AND (I1) IS NOT DI SQUALIFIED ON ANY OF THE
GROUNDS PROVI DED BY LAW RULE OR REGULATI ON.

(5) "BEST VALUE" MEANS THE SAME AS | N SUBDI VI SI ON ONE OF SECTI ON ONE
HUNDRED SI XTY- THREE OF TH S CHAPTER.

(B) "MUNI Cl PALI TY" SHALL MEAN ANY CITY, TOAN, VILLAGE, COUNTY, MJN Cl -
PAL CORPORATI ON, DI STRI CT CORPORATI ON, DI STRICT OR ANY OFFI CE, DEPART-
MENT OR AGENCY, THERECF.

(© "STATE AGENCY" SHALL, NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW
MEAN ANY STATE DEPARTMENT, BOARD, BUREAU, DI VISION, OFFICE, COUNCL,
COMW TTEE OR OFFI CER OF THE STATE, OR THE STATE UN VERSI TY OF NEW YORK,
OR THE SENI OR COLLEGES OF THE CITY UNI VERSI TY OF NEW YORK, OR ANY PUBLIC
BENEFI T CORPCRATI ON OR COW SSI ON AT LEAST ONE OF WHOSE MEMBERS ARE
APPO NTED BY THE GOVERNOR

3. THE COWTROLLER AND THE COW SSI ONER OF THE DEPARTMENT OF ECONOM C
DEVELOPMENT SHALL ESTABLI SH, THROUGH THE PROVULGATI ON OF RULES AND REGU-
LATI ONS, AND I N CONSULTATI ON W TH THE HEADS OF STATE AGENCI ES, A METHOD
FOR STRUCTURI NG REQUESTS FOR PROPCSALS TO REQUI RE | NCLUSI ON OF AN
ECONOM C | MPACT STATEMENT AND | N EVALUATI NG RESPONSES TO SUCH REQUESTS
FOR PROPOCSALS. THE COVWPTROLLER SHALL ALSO ESTABLI SH THROUGH THE PROMUL-
GATI ON OF RULES AND REGULATI ONS GUI DELI NES FOR ACGENCI ES, AUTHORI TI ES AND
MUNI CI PALI TI ES TO | NCORPORATE CONSI DERATI ON OF THE LOWEST RESPONSI BLE
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BI DDER CRI TERI A | NTO THE NET ECONOM C | MPACT FORMULA. SUCH NET ECONOM C
| MPACT SHALL I NCLUDE, BUT NOT BE LIMTED TO,  CONSI DERATION OF WHERE
SUBCONTRACTORS USED BY CONTRACTORS TO FULFILL A CONTRACT ARE LOCATED,
HON MANY JOBS IN THE STATE, |F ANY, WLL BE CREATED BY THE AWARDI NG OF
SUCH A CONTRACT, AND THE ESTI MATED TAX REVENUE AND ANCI LLARY ECONOM C
ACTIVITY THAT WOULD BE GENERATED IN THE STATE THROUGH THE AWARDI NG OF
SUCH CONTRACTS AND SUBSEQUENT SUBCONTRACTS, LOWEST RESPONSI BLE BI D, AND
BEST VALUE. SUCH RULES AND REGULATI ONS SHALL | NCLUDE A PROCEDURE WHEREBY
A STATE AGENCY, PUBLIC AUTHORITY OR MUNI Cl PALI TY MAY REQUEST A WAI VER
FROM THE REQUI REMENTS OF THI' S SECTI ON.

4. (A) THE PROVI SIONS OF THI S SECTI ON SHALL NOT APPLY TO CONTRACTS FOR
VWH CH A STATE AGENCY, PUBLIC AUTHORI TY, OR MUNI CI PALITY RECEIVES FUNDS
ADM NI STERED BY THE FEDERAL GOVERNMENT, EXCEPT TO THE EXTENT THAT THE
FEDERAL GOVERNVENT WOULD NOT W THHOLD SUCH FUNDS OWNG TO THE STATE
AGENCY'S, PUBLIC AUTHORITY'S, OR MJN CIPALITY'S COWLI ANCE WTH THI S
SECTI ON.

(B) THE PROVISIONS OF THI'S SECTION SHALL NOT APPLY TO CONTRACTS
BETWEEN A STATE AGENCY, PUBLIC AUTHORI TY, OR MJNI CI PALI TY | N NEGOTI ATED
RECI PROCI TY FOR GOODS OR SERVI CES, EXCEPT TO THE EXTENT THAT SUCH NET
ECONOM C | MPACT SHALL NOT UNDERM NE SUCH RECI PROCAL CONTRACT AGREEMENT.

5.  ANY PERSON, FIRM CORPORATI ON, SUCCESSOR CORPCRATI ON, LABOR ORGAN-
| ZATI ON, CONTRACTOR OR SUBCONTRACTOR MAY, W THIN TEN DAYS AFTER A BID IS
ACCEPTED, FILE AN APPLI CATION TO CHALLENGE THE DETERM NATI ON. UPON
RECEI PT OF SUCH APPLICATION, THE COWTROLLER, OR H S OR HER DESI GNEE,
SHALL CONDUCT A HEARI NG TO DETERM NE THE VALIDITY OF THE APPLI CATI ON.
NOTI CE SHALL BE G VEN TO THE APPLI CANT AND TO THE PROPOSED CONTRACT BI D
AWARDEE OF THE DATE, TIME AND PLACE OF THE HEARING. THE APPLI CANT AND
THE PROPOSED CONTRACT BID AWARDEE SHALL BE G VEN THE OPPORTUNI TY TO
PRESENT EVI DENCE AND W TNESSES ON THElI R BEHALF. THE COWTROLLER, OR HI S
OR HER DESI GNEE, PRESI DI NG OVER SUCH HEARI NG SHALL | SSUE A WRI TTEN DECI -
SION WTH FI NDI NGS OF FACT WHETHER THE PROPOSED CONTRACT BI D AWARDEE | S
VALI D. SUCH CONTRACT SHALL NOT BE AWARDED PRIOR TO SUCH DECISION. THE
AWARDI NG AGENCY, AUTHORITY, OR MJIN ClIPALITY SHALL NOTI FY ALL BI DDERS
REGARDI NG THE SELECTI ON OF | TS PROPOSED CONTRACT BI D AWARDEE.

S 4. The openi ng paragraph and paragraph ¢ of subdivision 2, the open-
i ng paragraph and subparagraphs (ii), (v) and (vi) of paragraph a and
subparagraph (i) of paragraph b of subdivision 3 of section 163 of the
state finance | aw, as added by chapter 83 of the laws of 1995, are
amended to read as foll ows:

The objective of state procurenent is to facilitate each state agen-
cy's mission while protecting the interests of the state and its taxpay-
ers and pronoting fairness in contracting with the business comunity.
The state's procurenent process shall be guided by the NET ECONOM C
| MPACT, PURSUANT TO SECTI ON ONE HUNDRED THI RTY-NINE-L OF THI' S CHAPTER,
OF A CONTRACT ON THE STATE AND THE fol | owi ng pri ncipl es:

c. To encourage the investnment of the private and not-for-profit
sectors in New York state by meking reasonable efforts to ensure that
offerers are apprised of procurenment opportunities; by specifying the
el enents of a responsive bid and disclosing the process for awarding
contracts including, if applicable, the relative inportance and/or
wei ght of [cost] NET ECONOM C | MPACT and the overall technical criterion
for evaluating offers; and by ensuring the procurenment is conducted
accordingly.

State agency procurenment practices for comodities shall incorporate
NET ECONOM C | MPACT, PURSUANT TO SECTI ON ONE HUNDRED THI RTY-NINE-L OF
TH S CHAPTER, AND THEN t he fol | ow ng:
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(ii) Commvodities contracts shall be awarded on the basis of [l owest
price to] NET ECONOM C | MPACT OF a responsive and responsible offerer;
or, in the case of miltiple awards, in accordance with paragraph c of
subdi vision ten of this section.

(v) Consistent wth guidelines issued by the state procurenent coun-
cil, state agencies nmay conpetitively purchase conmodities procured in
accordance with this article in lieu of using centralized contracts when
the resultant [price is less] NET ECONOM C | MPACT | S GREATER t han the
centralized contract [price].

(vi) Wien justified by [price] NET ECONOM C | MPACT, state agencies,
and hospitals and facilities managed and controlled by state agencies
eligible pursuant to section twenty-eight hundred three-a of the public
health 1law, shall be eligible to make purchases pursuant to guidelines
i ssued by the state procurenent council froma consortiumor conparable
entity in lieu of using centralized contracts for commoditi es.

(i) determine, in cooperation with the state procurenment council and
state agencies, the identity, form function and wutility of those
cormodities which shall be nmde available on or through centralized

contracts. CRITERI A SHALL | NCLUDE THE NET ECONOM C | MPACT, AS DEFINED I N
SECTI ON ONE HUNDRED THI RTY-NI NE-L OF THI S CHAPTER, ON NEW YORK STATE' S
ECONOW. Criteria may include, but need not be limted to, the avail -
ability of a volume discount, prior use of the conmodity anong state
agencies and the relative cost of establishing the contract, its antic-
i pated use and expected actual savings for the state. The conm ssioner
may al so act as a broker for state agencies to procure conmodities.

S 5. The openi ng paragraph and paragraph d of subdivision 4 of section
163 of the state finance |aw, as added by chapter 83 of the | aws of
1995, are anended to read as foll ows:

St at e agency procurenent practices for services shall incorporate THE
NET ECONOM C | MPACT, AS DEFI NED I N SECTI ON ONE HUNDRED THI RTY- NI NE- L OF
TH S CHAPTER, AND THEN t he fol | ow ng:

d. Service contracts shall be awarded on the basis of [best value to]
NET ECONOM C | MPACT OF a responsive and responsi ble offerer; or, in the
case of multiple awards, in accordance with paragraph ¢ of subdi vi si on
ten of this section.

S 6. Subdivision 7, paragraphs a and b of subdivision 9, the opening
par agr aph and paragraph a of subdivision 10, and the opening paragraph
of subdivision 11 of section 163 of the state finance | aw, as added by
chapter 83 of the laws of 1995, and subdivision 7 as anended by section
10 of part L of chapter 55 of the |aws of 2012, are anended to read as
fol | ows:

7. Method of procurenment. Consistent with the requirenents of subdivi-
sions three and four of this section, state agencies shall select anong
perm ssible nethods of procurenent including, but not limted to, an
invitation for bid, request for proposals or other neans of solicitation
pursuant to guidelines issued by the state procurenent council. State
agencies my accept bids electronically including subm ssion of the
stat ement of non-collusion required by section one hundred thirty-nine-d
of this chapter and, starting April first, two thousand twelve, and
ending March thirty-first, two thousand fifteen, may, for comodity,
service and technol ogy contracts require electronic subnmssion as the
sole nmethod for the subm ssion of bids for the solicitation. State agen-
cies shall undertake no nore than eighty-five such electronic bid solic-
itations, none of which shall be reverse auctions, prior to April first,
two thousand fifteen. |In addition, state agencies may conduct up to
twenty reverse auctions through electronic neans, prior to April first,
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two thousand fifteen. Prior to requiring the electronic subm ssion of
bi ds, the agency shall make a determ nation, which shall be docunented
in the procurenent record, that electronic subm ssion affords a fair and
equal opportunity for offerers to submt responsive offers. Wthin thir-
ty days of the conpletion of the eighty-fifth electronic bid solicita-
tion, or by April first, two thousand fifteen, whichever is earlier, the
commi ssioner shall prepare a report assessing the wuse of electronic
subm ssions and neke recomrendations regarding future wuse of this
procurenent nmethod. In addition, within thirty days of the conpletion of
the twentieth reverse auction through electronic means, or by Apri

first, tw thousand fifteen, whichever 1is earlier, the conmm ssioner
shall prepare a report assessing the use of reverse auctions through
el ectronic neans and nmake recomrendati ons regarding future use of this
procurenent method. Such reports shall be published on the website of
the office of general services. Except where otherw se provided by | aw,

procurenents shall be conpetitive, and state agencies shall conduct
formal conpetitive procurenents to the nmaxi nrum extent practicable. State
agencies shall docunent the determ nation of the nmethod of procurenent

and the basis of award in the procurenment record. Wiere the basis for
award is the best [value] NET ECONOM C | MPACT offer, the state agency
shall docunent, in the procurenent record and in advance of the initia
receipt of offers, the determ nation of the evaluation criteria, which
whenever possible, shall be quantifiable, and the process to be used in
the determ nation of best [value] NET ECONOM C | MPACT and the nmanner in
whi ch the eval uation process and sel ection shall be conducted.

a. The conmm ssioner or a state agency shall select a formal conpet-
itive procurenent process in accordance wth guidelines established by
the state procurenent council and docunent its determnation in the
procurenent record. The process shall include, but is not limted to, a
cl ear statenment of need; a description of the required specifications
governing performance and related factors; a reasonable process for
ensuring a conpetitive field; a fair and equal opportunity for offerers
to submit responsive offers; and a bal anced and fair nethod of award.
Where the basis for the award is best [value] NET ECONOM C | MPACT,
docunmentation in the procurenment record shall, where practicable,
include a quantification of the application of the <criteria to the
rating of proposals and the evaluation results, or, where not practica-
bl e, such other justification which denonstrates that best [value] NET
ECONOM C | MPACT wi | | be achi eved.

b. The solicitation shall prescribe the m ninum specifications or
requi renents that nust be nmet in order to be considered responsive and
shall describe and disclose the general manner in which the eval uation
and sel ection shall be conducted. Were appropriate, the solicitation
shall identify the relative inportance and/or weight of [cost] NET

ECONOM C | MPACT and the overall technical criterion to be considered by
a state agency in its determ nation of best [value] NET ECONOM C | MPACT.

Contracts for commodities shall be awarded on the basis of [l owest
price to] NET ECONOM C | MPACT OF a responsive and responsible offerer,
PURSUANT TO SECTION ONE HUNDRED THIRTY-NINE-L OF TH'S CHAPTER
Contracts for services shall be awarded on the basis of best [value] NET
ECONOM C | MPACT from a responsive and responsi ble offerer, PURSUANT TO
SECTI ON ONE HUNDRED THI RTY-NINE-L OF THIS CHAPTER. Miltiple awards for
services and comodities shall be conducted in accordance w th paragraph
c of this subdivision.

a. Selection and award shall be a witten determnation in the
procurenent record made by the comm ssioner or a state agency in a
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manner consistent with the provisions of the solicitation. In the event
two offers are found to be substantially equivalent, [price] NET ECONOV
IC IMPACT shall be the basis for determ ning the award recipient or,
when [price] NET ECONOM C |IMPACT and other factors are found to be
substantially equivalent, the determ nation of the commi ssioner or agen-
cy head to award a contract to one or nore of such bidders shall be
final. The basis for determning the award shall be docunented in the
procurenent record.

It shall be the responsibility of the head of each state agency to
periodically sanple the results of the procurenment process to test for
reasonabl eness; to ensure that the results withstand public scrutiny and
that the quality and the price of the purchase nmkes sense; and to
ensure that purchasing is conducted in a manner consistent with the best
NET ECONOM C | MPACT interests of the state.

S 7. Subdivision 1 of section 142 of the econonic devel opnent |aw, as

anended by chapter 137 of the laws of 2008, is anmended to read as
fol | ows:

1. The conm ssioner shall publish on a daily basis a procurenent
opportunities newsletter, which shall contain notices of procurenent

contract opportunities and any other information the comm ssioner deens
necessary to effectuate the purposes of this article I NCLUDI NG BUT NOT
LIMTED TO ANY CHANGES IN THE LAW RULES AND REGULATI ONS REGARDI NG
PROCUREMENT CONTRACTS. Notices of procurenment contract opportunities
shall be available on the internet for at |least fifteen days.

S 8. Section 100-a of the general nunicipal |aw, as added by chapter
363 of the |aws of 1964, is anended to read as foll ows:

S 100-a. Declaration of policy. [It] NOTW THSTANDI NG ANY PROVI SI ON OF
TH'S ARTICLE TO THE CONTRARY, I T is hereby declared to be the policy of
this state that this article shall [be construed] CONSIDER THE NET
ECONOM C | MPACT, AS DEFI NED I N SECTI ON ONE HUNDRED THI RTY- NI NE- L OF THE
STATE FINANCE LAW AS THE PRIORITY in the negotiation of contracts for
public works and public purchases to which political subdivisions [or
and district] AND)OR DI STRICTS therein [is] ARE a party so as to assure
the prudent and economni cal use of public noneys for the benefit of al
the inhabitants of the state and to facilitate the acquisition of facil-
ities and comodities of maxinumquality [at the | owest possible cost].

S 9. Subdivision 1 of section 2879 of the public authorities law, as
anended by chapter 564 of the laws of 1988, is anmended to read as
fol | ows:

1. Every public authority and public benefit corporation, a nmjority
of the nenbers of which consist of persons either appointed by the
governor or who serve as nenbers by virtue of holding a civil office of
the state, or a conbination thereof, (such entities to be hereinafter in
this section referred to as "corporation") shall adopt by resol ution
conpr ehensi ve gui deli nes which detail the corporation's operative policy
and instructions regarding the use, awarding, nonitoring and reporting
of procurenent contracts. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW
RULE OR REGULATI ON, SUCH GUI DELI NES SHALL I NCLUDE, BUT NOI BE LIMTED
TO, MAKING CONSIDERATION OF THE NET ECONOM C | MPACT, AS DEFINED IN
SECTI ON ONE HUNDRED THI RTY- NI NE-L OF THE STATE FI NANCE LAW THE PRIORITY
I N AWARDI NG PROCUREMENT CONTRACTS. GCui delines approved by the corpo-
ration shall be annually reviewed and approved by the corporation.

S 10. This act shall take effect on the one hundred eightieth day
after it shall have becone a | aw, provided, however, the provisions of
this act shall be applied to all contracts entered into on or after
April 1, 2015; and provided, further, however, that the anendnents to
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the provisions of section 163 of the state finance | aw nade by sections
four, five and six of this act shall not affect the repeal of such
section and shall be deened repealed therewith. Effective inmediately,
the addition, anendnent and/or repeal of any rule or regul ation neces-
sary for the inplenmentation of this act on its effective date is author-
i zed and directed to be nmade and conpl eted on or before such date.



