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STATE OF NEW YORK

10735
I N ASSEMBLY
June 14, 2016

Introduced by COW TTEE ON RULES -- (at request of M of A Mya) --
read once and referred to the Comittee on Consuner Affairs and
Pr ot ecti on

AN ACT to amend the general business law, in relation to regulating
mul til evel distribution conpanies

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
396-a-1 to read as foll ows:

S 396-A-1. MILTILEVEL DI STRI BUTI ON COWANH ES. 1. FOR THE PURPCSES OF
THI S SECTI ON:

(A) "I NVENTORY" SHALL MEAN GOODS PROVI DED BY A MULTI LEVEL DI STRI BUTI ON
COVPANY TO A PARTI Cl PANT FOR SALE PURPCSES.

(B) "I NVENTORY LOADI NG' SHALL OCCUR WHEN A MJLTILEVEL DI STRI BUTI ON
COWPANY OR | TS AGENTS OR | TS REPRESENTATI VES COERCES, DECEPTI VELY | NCEN-
TI VI ZES, AND/ OR MANI PULATES A PARTI Cl PANT TO PURCHASE A LARGE VOLUME OF
| N\VENTORY FROM SUCH MULTI LEVEL DI STRI BUTI ON COWPANY, AS A CONDI TI ON
PRECEDENT FOR SUCH PARTI Cl PANT TO ATTAIN THE RI GHT TO PARTI Cl PATE OR BE
PROMOTED TO THE NEXT LEVEL I N SUCH MULTI LEVEL DI STRI BUTI ON COVPANY

(© "MULTILEVEL DI STRI BUTI ON COVPANY" SHALL MEAN ANY PERSON, FIRM
PARTNERSH P, LIMTED LIABILITY COVPANY, CORPORATI ON OR OTHER BUSI NESS
ENTITY WHI CH SELLS, DI STRI BUTES, OR SUPPLI ES FOR VALUABLE CONSI DERATI ON
GOODS OR SERVI CES THROUGH | NDEPENDENT AGENTS, CONTRACTORS OR DI STRI BU-
TORS AT DI FFERENT LEVELS:

(1) WHEREBY SUCH | NDEPENDENT AGENT, CONTRACTOR OR DI STRIBUTORS MAY
RECRU T PROSPECTI VE | NDEPENDENT AGENTS, CONTRACTORS AND/ OR DI STRI BUTORS
AND

(I') WHEREIN COWM SSI ON, BONUSES, REFUNDS, DI SCOUNTS, DI VIDENDS OR
OTHER CONSI DERATI ON ARE OR MAY BE PAID TO SUCH | NDEPENDENT AGENTS,
CONTRACTORS AND/ OR DI STRI BUTORS FOR THE SALE OF SUCH GOODS AND SERVI CES
AND FOR THE RECRUI TMENT ACTIONS OR PERFORMANCE OF OTHER | NDEPENDENT
AGENTS, CONTRACTORS AND/ OR DI STRI BUTORS.

(D) "PARTI Cl PANT" MEANS AN | NDEPENDENT AGENT, CONTRACTOR, OR DI STRI BU-
TOR OF A MULTI LEVEL DI STRI BUTI ON COVPANY.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. (A NO MULTI LEVEL DI STRI BUTI ON COVPANY SHALL:

(1) HAVE A PATTERN AND/ OR PRACTI CE OF BASI NG A PARTI Cl PANT' S COW S-
SI ON, BONUS, REFUND, DI SCOUNT, DI VIDEND, FINANCIAL GAIN, ANDCR ANY
OTHER CONSI DERATI ON SOLELY UPON THE CONTI NUED, SUCCESSI VE RECRUI TIMVENT,
OR SCLI C TATI ON OF OTHER PARTI CI PANTS;

(1) ENGAGE OR OTHERW SE PROMOTE ANY | NVENTORY LOADI NG BUSI NESS PRAC-
TI CES OR ACTI VI TI ES;

(1'11') REQUI RE LARGE UPFRONT | NVESTMENT FEES I N ORDER FOR A PARTI Cl PANT
TO PARTAKE | N A MULTI LEVEL DI STRI BUTI ON COVMPANY; OR

(1'V) REPRESENT THAT THE MJLTILEVEL DI STRI BUTI ON COVPANY PROVI DES A
SPECI FI C NET OR GROSS AMOUNT OF | NCOVE OR AN EARNI NG POTENTI AL OF ANY
KIND, UNLESS THE MJULTI LEVEL DI STRI BUTI ON COVPANY HAS DOCUMENTED DATA TO
SUBSTANTI ATE THE CLAI M5 OF SUCH | NCOVE OR EARNI NG POTENTI AL.

(B) A MJULTILEVEL DI STRI BUTI ON COVPANY SHALL PUT ON ALL ADVERTI SING OR
SALES MATERIALS AND STATE AT ALL LIVE PRESENTATIONS THE FOLLOW NG
PHRASE:

“"PRI OR FI NANCI AL SUCCESS OF OTHER PARTI Cl PANTS DCES NOT' GUARANTEE A
SIM LAR RESULT. "

(© PRIOR TO ANY CONTRACT EXECUTI ON BETWEEN A MULTI LEVEL DI STRI BUTI ON
COVPANY AND A PARTI Cl PANT, A MJULTILEVEL DI STRI BUTI ON COVPANY SHALL
PROVIDE |IN A SEPARATE EI GHT AND ONE- HALF | NCH BY ELEVEN | NCH PAPER, A
DI SCLOSURE DOCUMENT TO A PARTI Cl PANT CONTAI NI NG THE FOLLOW NG

(1) THE LENGTH OF TI ME THE MULTI LEVEL DI STRI BUTI ON COVPANY HAS:

A. BEEN ENGAGED | N MULTI LEVEL DI STRI BUTI ON BUSI NESS; AND

B. BEEN ENGAGED | N MULTI LEVEL DI STRI BUTI ON BUSI NESS | NVOLVI NG THE TYPE
OF | NVENTORY CURRENTLY OFFERED TO THE PARTI Cl PANT;

(1) A DETAI LED DESCRI PTION OF THE LEVELS OF DI STRIBUTION WTH N THE
MULTI LEVEL DI STRI BUTI ON COVPANY. THI S ENTAI LS | NFORVATI ON REGARDI NG THE
RELEVANT ACTI VI TI ES, SALES, AND SKI LLS THAT ARE NECESSARY | N ORDER FOR A
PARTI CI PANT TO MOVE FROM ONE LEVEL OF DI STRI BUTI ON TO ANOTHER; AND

(1'11) THE MANNER, EXTENT, AND/ OR AMOUNT | N WHI CH PARTI Cl PANTS WLL BE
COMPENSATED.

SUCH DI SCLOSURE DOCUMENT SHALL BE SI GNED AND DATED BY BOTH THE PARTI G-
| PANT AND A REPRESENTATIVE OF THE MJULTI LEVEL DI STRI BUTI ON COMPANY, I N
CHARCGE OF THE EXECUTI ON OF THE CONTRACT.

(D) SUCH DI SCLOSURE DOCUMENT AND ANY OTHER CONTRACT BETVWEEN A MULTI -
LEVEL DI STRI BUTI ON COVPANY AND PARTI Cl PANT SHALL BE I N CLEAR, CONCI SE
AND PLAI' N LANGUAGE; AND OFFERED TO A PARTI Cl PANT I N BOTH ENG.I SH AND, | F
REQUESTED, IN A TRANSLATED FOREIGN LANGUAGE. IN THE EVENT THAT A
CONTRACT BETWEEN THE MULTI LEVEL DI STRI BUTI ON COVPANY AND A PARTI CI PANT
I S CONDUCTED ELECTRONI CALLY, THEN SUCH REQUI RED DI SCLOSURE SHALL APPEAR
PRI OR TO THE ELECTRONI C SI GNI NG SCREEN OF SUCH CONTRACT OR AGREEMENT.

3. A MULLTILEVEL DI STRI BUTI ON COVPANY SHALL KEEP OR MAI NTAIN A RECCRD,
FOR A PERI OD OF THREE YEARS FROM El THER THE DATE OF EXECUTI ON OR SI GNI NG
OF SUCH DOCUMENTS OR MATERI ALS LI STED HEREIN, OR FROM THE DATE SUCH
DOCUMENTS OR MATERI ALS WERE DI STRI BUTED OR OTHERW SE USED I N A BUSI NESS
TRANSACTI ON BETWEEN A MULTI LEVEL DI STRI BUTI ON COVPANY AND A PARTI Cl PANT.
SUCH DOCUMENTS ANDY OR MATERI ALS SHALL | NCLUDE:

(A) PARTI Cl PANT' S CONTRACT;

(B) DI SCLOSURE DOCUMENT,;

(© MARKETI NG AND ADVERTI SEMENTS MATERI ALS SUCH AS CATALOGS AND SALES
MATERI ALS, AND/ OR SALES AND MARKETI NG PLAN; AND

(D) BUSI NESS HANDBOCK, COVPENSATI ON PLAN DOCUMENTS, AND/ OR MATERI ALS
PERTAI NI NG TO BUSI NESS CONDUCT REQUI REMENTS, BUSI NESS RULES FOR PARTI C-
| PANTS.
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4. (A) ALL CONTRACTS AND DI SCLOSURE DOCUMENTS BETWEEN A MULTI LEVEL
DI STRI BUTI ON COVPANY AND A PARTI CI PANT SHALL BE IN WRITING AND A COPY
SHALL BE G VEN TO A PARTI Cl PANT AT THE TI ME OF EXECUTI ON.

(B) IF, AS DETERM NED BY THE MJULTILEVEL DI STRI BUTI ON COVPANY THE
PARTI CI PANT HAS MADE A GOCOD FAI TH EFFORT TO SELL SUCH GOCDS OR SERVI CES,
AND SUCH GOODS OR SERVI CES HAS NOT SOLD FOR A PERIGD OF TWELVE MONTHS
AFTER THE FIRST RECEIPT OF SUCH GOODS OR SERVI CES THE PARTI CI PANT NAY
CANCEL THE CONTRACT AND | F THE PARTI Cl PANT HAS PURCHASED GOODS AND/ OR
SERVICES FROM THE MJULTILEVEL DI STRI BUTI ON COWPANY, THE MJLTI LEVEL
DI STRI BUTI ON COMPANY SHALL REPURCHASE ALL GOCDS ANDY OR SERVICES |IN AN
UNUSED AND UNENCUMBERED COWMERCI ALLY RESALABLE OR REUSABLE CONDI TI ON,
EXCLUDI NG PERI SHABLE GOCDS AND SERVI CES, AT A PRICE THAT 1S AT LEAST
NI NETY PERCENT OF THE ORI G NAL PRI CE PAI D BY THE PARTI Cl PANTS.

5. THE DI VI SION OF CONSUMER PROTECTI ON | N CONSULTATI ON W TH THE OFFI CE
OF NEW AMERI CANS SHALL DEVELOP, ESTABLI SH, AND | MPLEMENT A PUBLI C AWARE-
NESS CAMPAI GN REGARDI NG THE RISKS AND ADVANTAGES OF TAKI NG PART IN A
MULTI LEVEL DI STRI BUTI ON COVPANY AS A PARTI Cl PANT. THE PUBLIC AWARENESS
CAMPAI GN SHALL BE MADE AVAILABLE TO THE PUBLIC BY ANY MEANS DEEMED
APPROPRI ATE BY THE DI VI SI ON OF CONSUMER PROTECTI ON AND THE OFFI CE OF NEW
AMERI CANS, | NCLUDI NG BUT NOT LIM TED TO, BI LLBOARDS, POSTERS, | NTERNET,
RADIO, AND PRINT ADVERTISING THE DI VI SI ON OF CONSUVER PROTECTION I N
CONSULTATI ON W TH THE OFFI CE OF NEW AMERI CANS SHALL ALSO | DENTIFY AND
PARTNER, VWHERE FEASIBLE, W TH OTHER STATE, LOCAL AND FEDERAL AGENCI ES
AND COVMUNI TY ORGANI ZATI ONS TO DI SSEM NATE THE | NFORVATI ON RELATING TO
THE PUBLI C AWARENESS CAMPAI G\.

6. (A WHERE THE ATTORNEY GENERAL HAS DETERM NED THAT ANY MULTI LEVEL
DI STRI BUTI ON COVPANY, | TS AGENTS OR REPRESENTATI VES HAS VI OLATED ONE OR
MORE PROVI SIONS OF THI S SECTI ON, THE ATTORNEY GENERAL MAY BRING A CI VI L
ACTION I N THE NAME OF THE PEOPLE OF NEW YORK STATE AGAI NST SUCH COVPANY
TO ENJON ANDOR RESTRAIN SUCH COWPANY FROM FURTHER VI OLATI ON. THE
ATTORNEY GENERAL MAY AUDIT THE RECORDS OF A MJILTILEVEL DI STRI BUTI ON
COVPANY, AT ITS DI SCRETI ON, OR UPON RECEI PT OF COVPLAI NTS FROM ACTI VE OR
FORMER PARTI Cl PANTS N THE MJULTI LEVEL DI STRI BUTI ON COMPANY. WHERE A
COURT OF COMPETENT JURI SDI CTI ON HAS FOUND THAT SUCH COVPANY HAS VI OLATED
ANY PROVI SION OF THI S SECTI ON, THE COURT MAY | MPOSE A CIVIL PENALTY OF
NOT MORE THAN FIVE THOUSAND DCLLARS FOR EACH VI OLATI ON, WHI CH SHALL
ACCRUE TO THE STATE OF NEW YORK AND BE PLACED IN A SPECI AL FUND FOR THE
USE OF FUNDI NG COMVUNI TY OUTREACH PROGRAMS OPERATED BY THE OFFI CE OF NEW
AVERI CANS ANDY OR THE DI VI SI ON OF CONSUMER PROTECTI ON.

(B) NOTHING CONTAINED IN TH'S SECTION SHALL BE CONSTRUED TO LIMT,
MCODI FY, OR REPEAL ANY PROVI SI ON OF ARTI CLE TWENTY- THREE-A OF THI S CHAP-
TER

(© NOTHI NG CONTAINED IN THI S SECTI ON SHALL BE CONSTRUED TO PREEMPT,
LIMT, OR MODIFY ANY PROVI SI ONS OF THE FEDERAL TRADE COWM SSI ON  ACT OR
UNI TED STATES SECURI TI ES EXCHANGE ACT, OR THE RULES AND REGULATI ONS OF
THE FEDERAL TRADE COMM SSI ON OR THE UNI TED STATES SECURI TI ES EXCHANGE
ACT.

(D) I T SHALL BE A REBUTTAL PRESUMPTI ON THAT A MJULTI LEVEL DI STRI BUTI ON
COMPANY HAS NOT VI OLATED THE PROHI BI TI ONS SET FORTH IN THI S ARTI CLE, IF
DURING A LEGAL PROCEEDI NG SUCH MJLTILEVEL D STRI BUTI ON COMPANY CAN
PRODUCE THE FOLLOW NG | NFORVATI ON:

(1) AN ANTI - | NVENTORY LOADI NG BUSI NESS POLI CY;

(1'l) PROOF OF A BUSINESS POLICY THAT LIM TS LARGE UPFRONT | NVESTMENT
FEES IN ORDER FOR PARTI Cl PANTS TO PARTAKE IN A MJLTI LEVEL DI STRI BUTI ON
COMPANY;
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(1'1'l) PROOF OF A BUSI NESS PRACTI CE THAT ENCOURAGES ACTUAL SELLING OF
PRODUCTS TO | NDI VI DUALS OTHER THAN CONTRACTED PARTI Cl PANTS. SUCH PROCF
SHALL | NCLUDE THE FOLLOW NG | NFORMATI ON:

(A) THE TOTAL NUMBER OF PARTI Cl PANTS SUCH COVPANY HAS I N THE STATE;

(B) THE TOTAL NUMBER OF NEW PARTI Cl PANTS OF SUCH COVPANY DURI NG THE
CALENDAR YEAR,

(© THE TOTAL SALES OF SUCH COVPANY | N THE STATE;

(D) THE PERCENT OF SALES IN THE STATE THAT ARE GENERATED BY SALES TO
PERSONS WHO ARE NOT PARTI Cl PANTS OF SUCH COVPANY; AND

(E) THE AVERAGE AND MEDI AN COW SSI ON EARNED BY PARTI Cl PANTS OF SUCH
COWPANY; OR

(1V) PROOF OF A PRODUCT REPURCHASI NG POLI CY.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provided, however
that, effective inmediately, the addition, anendnent and/or repeal of
any rule or regulation necessary for the inplenmentation of this act on
its effective date are authorized and directed to be nade and conpleted
on or before such effective date.



