Co~NOoOUIT~hWNE

STATE OF NEW YORK

10442
I N ASSEMBLY
May 27, 2016

Introduced by M of A CAHLL -- (at request of the Departnment of Finan-
cial Services) -- read once and referred to the Commttee on |Insurance

AN ACT to anend the insurance law, in relation to insurers deened to be
in a hazardous financial condition

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1104 of the insurance |law, the section heading as
anended and subsections (c) and (d) as added by chapter 235 of the |aws
of 1989, and the opening paragraph of subsection (c) as anmended by chap-
ter 598 of the Iaws of 2000, is anended to read as foll ows:

S 1104. Revocation or suspension of license; restriction of |icense
authority or limtation on premuns witten. (a) The superintendent nay
revoke any |icense, CERTIFI CATE OF AUTHORI TY, OR REG STRATION issued to
any foreign or alien insurer to do an insurance business in this state
if, after notice to and hearing, [he] THE SUPERI NTENDENT finds that such
insurer has failed to conply with any requirenment inposed upon it by the
provi sions of this chapter and if in [his] THE SUPERI NTENDENT' S j udgnent
such revocation is reasonably necessary to protect the interests of the
people of this state. The superintendent may, in his OR HER di scretion,
reinstate any such license, CERTIFI CATE OF AUTHORI TY, OR REGQ STRATION i f
[ he] THE SUPERI NTENDENT finds that a ground for such revocation no | ong-
er exists.

(b) The superintendent shall revoke the certificate of authority of
any corporation or agent convicted of violating section two thousand six
hundred three of this chapter.

(c) [The] (1) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF THI S CHAPTER, THE
superintendent may [suspend the |icense, restrict the |icense authority,
or limt the armount of premuns witten in this state of any acci dent
and health insurance conpany, property/casualty insurance conpany,
co-operative property/casualty insurance conpany, title insurance conpa-
ny, nortgage guaranty insurance conpany, reciprocal insurer, Lloyds
underwiters or nonprofit property/casualty insurance conpany] TAKE ONE
OR MORE OF THE ACTI ONS SPECI FI ED | N SUBPARAGRAPH (B) OF PARAGRAPH FOUR
OF THI' S SUBSECTI ON AGAI NST AN | NSURER, except those insurers subject to

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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the provisions of subsection (c) of section two thousand three hundred
forty-three of this chapter, if after a hearing on a record, unless
wai ved by the affected insurer, the superintendent determ nes that such
insurer's surplus to policyholders is not adequate in relation to the
insurer's outstanding liabilities or to its financial needs OR I|IF THE
SUPERI NTENDENT OTHERW SE DETERM NES THAT THE CONTI NUED OPERATI ON OF THE
| NSURER M GHT BE DEEMED TO BE HAZARDOUS TO THE | NSURER S POLI CYHOLDERS
CREDI TORS, OR TO THE GENERAL PUBLI C

(2) Al mtters pertaining to a proceeding or determ nati on pursuant
to this subsection shall be confidential and not subject to subpoena or
public inspection wunder article six of the public officers |aw or any
other statute, except to the extent that the superintendent finds
release of information necessary to protect the public. The hearing
shall be initiated within twenty days after witten notice to the insur-
er. Any determ nation pursuant to this subsection shall contain findings
speci fying the factors deened significant in regard to the particular
insurer, and shall set forth the reasons supporting the suspension,
restriction or limtation ordered by the superintendent.

(3) The SUPERI NTENDENT MAY CONSIDER THE following factors [shall be
consi dered by the superintendent] in making [such] A determination AS TO
VWHETHER AN | NSURER S SURPLUS TO POLI CYHOLDERS | S ADEQUATE | N RELATI ON TO
THE | NSURER' S OUTSTANDI NG LI ABI LI TIES OR TO I TS FI NANCI AL NEEDS

[(1)] (A the size of the insurer as neasured by its admtted assets,
capital and surplus to policyhol ders, reserves, premumwitings, insur-
ance in force and other appropriate criteria, with such surplus to poli-
cyhol ders for foreign insurers adjusted in accordance with section one
t housand four hundred thirteen of this chapter;

[(2)] (B) the extent to which the insurer's business is diversified
anong the several kinds of insurance;

[(3)] (C the nunber and size of risks insured in each kind of insur-
ance and the insurer's |oss experience in regard to such risks;

[(4)] (D the extent of geographical dispersion of the insurer's
risks;

(5)] (E) the nature and extent of the insurer's reinsurance program

[(6)] (F) the quality, diversification and liquidity of the insurer's
i nvestment portfolio;

[(7)] (G the recent past and projected future trends in regard to the
insurer's |loss experience and in the size of the insurer's surplus to
pol i cyhol ders;

[(8)] (H) the surplus to policyhol ders mai ntai ned by other conparable
i nsurers;

[(9)] (I) the adequacy of the insurer's reserves; and

[(10)] (J) the quality and liquidity of investnents in subsidiaries
made pursuant to this chapter

(4) (A) THE SUPERI NTENDENT MAY CONSI DER THE FOLLOW NG STANDARDS, EI THER
SINGLY OR A COVBI NATI ON OF TWD OR MORE, TO DETERM NE WHETHER THE CONTI N-
UED OPERATI ON OF ANY | NSURER M GHT BE DEEMED TO BE HAZARDOUS TO |ITS
POLI CYHOLDERS, CREDI TORS, OR TO THE GENERAL PUBLI C

(1) ADVERSE FINDINGS REPORTED |IN FINANCIAL CONDITION AND MARKET
CONDUCT EXAM NATI ON REPORTS, AUDI T REPORTS, ACTUARI AL OPI NI ONS, REPORTS,
OR SUMMARI ES, OR OTHER REPORTS;

(1) THE NATI ONAL ASSCCI ATION OF | NSURANCE COWM SSI ONERS | NSURANCE
REGULATORY | NFORVATI ON SYSTEM AND | TS OTHER FI NANCI AL ANALYSI S SOLVENCY
TOOLS AND REPORTS;

(1'11) WHETHER THE | NSURER HAS MADE ADEQUATE PROVI SIQN, ACCORDING TO
PRESENTLY ACCEPTED ACTUARI AL STANDARDS OF PRACTI CE, FOR THE ANTI Cl PATED
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CASH FLONS REQUI RED BY THE CONTRACTUAL OBLI GATI ONS AND RELATED EXPENSES
OF THE INSURER, WHEN CONSIDERED |IN LIGHT OF THE ASSETS HELD BY THE
I NSURER W TH RESPECT TO SUCH RESERVES AND RELATED ACTUARI AL | TEMS,
| NCLUDI NG THE | NVESTMENT EARNI NGS ON SUCH ASSETS, AND THE CONSI DERATI ONS
ANTI Cl PATED TO BE RECEIVED AND RETAINED UNDER SUCH PCLICIES AND
CONTRACTS;

(1'V) THE ABI LI TY OF AN ASSUM NG REI NSURER TO PERFORM AND WHETHER THE
I NSURER S REI NSURANCE PROGRAM PROVI DES SUFFI Cl ENT PROTECTI ON FOR THE
I NSURER S REMAI NI NG SURPLUS AFTER TAKI NG | NTO ACCOUNT THE | NSURER S CASH
FLOW AND THE CLASSES OF BUSI NESS WRI TTEN AS WELL AS THE FI NANCI AL CONDI -
TION OF THE ASSUM NG REI NSURER;

(V) WHETHER THE I NSURER S OPERATING LOSS IN THE LAST TWELVE- MONTH
PERIOD OR ANY SHORTER PERIGD OF TI Mg | NCLUDI NG NET CAPI TAL GAIN OR
LGSS, CHANGE I N NON- ADM TTED ASSETS, AND CASH DI VI DENDS PAID TO SHARE-
HOLDERS, |S CGREATER THAN FIFTY PERCENT OF THE I NSURER S REMAI NI NG
SURPLUS TO POLI CYHOLDERS I N EXCESS OF THE M NI MUM REQUI RED;

(M) WHETHER THE | NSURER S OPERATING LOSS |IN THE LAST TWELVE- MONTH
PERIOD OR ANY SHORTER PERI OD OF Tl ME, EXCLUDI NG NET CAPI TAL GAINS, IS
GREATER THAN TWENTY PERCENT OF THE | NSURER S REMAI NI NG SURPLUS TO PQOLI -
CYHOLDERS | N EXCESS OF THE M Nl MUM REQUI RED,;

(M) WHETHER A REINSURER, AN OBLIGOR, ANY ENTITY IN THE I NSURER S
HOLDI NG COMPANY SYSTEM AS DEFI NED | N PARAGRAPH SI X OF SUBSECTI ON (A) OF
SECTI ON ONE THOUSAND FI VE HUNDRED ONE OF TH S CHAPTER, OR ANY SUBSI DI ARY
OF AN I NSURER, | S I NSOLVENT, THREATENED W TH | NSCLVENCY, OR DELI NQUENT
IN PAYMENT OF I TS MONETARY OR OTHER OBLI GATIONS, AND VHICH I N THE OPI N-
| ON OF THE SUPERI NTENDENT MAY AFFECT THE SOLVENCY OF THE | NSURER;

(MII'1) CONTINGENT LIABILITIES, PLEDGES, OR GUARANTEES THAT EITHER
I NDI VI DUALLY OR COLLECTI VELY | NVOLVE A TOTAL AMOUNT THAT I N THE SUPER-
I NTENDENT' S OPI Nl ON MAY AFFECT THE | NSURER S SOLVENCY;

(1’ X) WHETHER ANY PERSON WHO CONTROLS AN | NSURER, AS DEFINED | N PARA-
GRAPH TWDO OF SUBSECTI ON (A) OF SECTI ON ONE THOUSAND FI VE HUNDRED ONE OF
TH' S CHAPTER, 1S DELI NQUENT IN THE TRANSM TTI NG TO, OR PAYMENT OF, NET
PREM UMS TO THE | NSURER;

THE AGE AND COLLECTABI LI TY OF RECEI VABLES;

(XI') WHETHER THE MANAGEMENT OF AN | NSURER, | NCLUDI NG OFFI CERS, DI REC
TORS, OR ANY OTHER PERSON WHO DI RECTLY OR | NDI RECTLY CONTROLS THE OPERA-
TION OF THE | NSURER, FAILS TO POSSESS AND DEMONSTRATE THE COVPETENCE,
FI TNESS, AND REPUTATI ON DEEMED NECESSARY TO SERVE THE | NSURER | N SUCH
PCSI TI ON,

(XI'l') WHETHER THE | NSURER S MANAGEMENT HAS FAILED TO RESPOND TO AN
I NQUI RY OF THE SUPERI NTENDENT RELATI VE TO THE | NSURER S CONDI TI ON OR HAS
FURNI SHED FALSE AND M SLEADI NG | NFORMATI ON CONCERNI NG SUCH AN | NQUI RY;

(XI1'1) WHETHER THE |INSURER HAS FAILED TO MEET FINANCI AL FI LI NG
REQUI REMENTS OR FILING REQU REMENTS PURSUANT TO ARTICLES FIFTEEN,
SI XTEEN, OR SEVENTEEN OF TH S CHAPTER, OR REGULATI ONS PROMULGATED THERE-
UNDER, |IN THE ABSENCE OF A REASON SATI SFACTORY TO THE SUPERI NTENDENT;

(XI'V) WHETHER THE | NSURER S MANAGEMENT EI THER HAS FI LED ANY FALSE OR
M SLEADI NG SWORN FI NANCI AL STATEMENT, OR HAS RELEASED FALSE OR M SLEAD-
I NG FINANCI AL STATEMENTS TO LENDI NG | NSTITUTIONS OR TO THE GENERAL
PUBLI C, OR HAS MADE A FALSE OR M SLEADI NG ENTRY, OR HAS OM TTED AN ENTRY
OF MATERI AL AMOUNT I N THE | NSURER S BOCKS;

WHETHER THE | NSURER HAS GROWN SO RAPI DLY AND TO SUCH AN EXTENT
THAT I T LACKS ADEQUATE FI NANCI AL AND ADM NI STRATI VE CAPACI TY TO MEET I TS
OBLI GATIONS IN A TI MELY MANNER;

(XVI') WHETHER THE | NSURER HAS EXPERI ENCED OR | S EXPECTED TO EXPERI ENCE

IN THE FORESEEABLE FUTURE CASH FLOW OR LI QUI DI TY PROBLEMS;
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(XVI'1) WHETHER MANAGEMENT HAS ESTABLI SHED RESERVES THAT DO NOT COWPLY
WTH M NI MUM STANDARDS ESTABLISHED BY TH'S CHAPTER OR REGULATI ONS
PROMULGATED THEREUNDER, STATUTORY ACCOUNTI NG STANDARDS, AS ADOPTED BY
THE SUPERI NTENDENT, SOUND ACTUARI AL PRI NCI PLES AND STANDARDS OF PRAGC
Tl CE;

(XVI11) WHETHER MANAGEMENT PERSI STENTLY ENGAGES | N MATERI AL UNDER
RESERVI NG THAT RESULTS | N ADVERSE DEVELOPMENT,;

(XI'X) WHETHER ANY TRANSACTI ON W TH AN AFFI LI ATE, A SUBSI DI ARY, OR A
PARENT FOR VWH CH THE | NSURER RECEI VES ASSETS OR CAPI TAL GAINS, OR BOTH,
DO NOT' PROVI DE SUFFI CI ENT VALUE, LIQUIDI TY, OR DI VERSITY TO ASSURE THE
INSURER S ABILITY TO MEET | TS OQUTSTANDI NG OBLI GATI ONS AS THEY MATURE
AND

ANY OTHER FI NDI NG DETERM NED BY THE SUPERI NTENDENT TO BE HAZARD-
QUS TO THE | NSURER S POLI CYHOLDERS, CREDI TORS, OR TO THE GENERAL PUBLI C

(B) |IF THE SUPERI NTENDENT DETERM NES THAT THE | NSURER S SURPLUS TO
PCLI CYHOLDERS | S NOT ADEQUATE I N RELATION TO THE | NSURER S QOUTSTANDI NG
LIABILITIES OR TO I TS FI NANCI AL NEEDS OR | F THE SUPERI NTENDENT OTHERW SE
DETERM NES THAT THE CONTI NUED OPERATI ON OF THE | NSURER MAY BE HAZARDOUS
TO I TS POLI CYHOLDERS, CREDI TORS, OR TO THE GENERAL PUBLIC, THEN THE
SUPERI NTENDENT MAY, UPON A DETERM NATI QN, SUSPEND THE | NSURER S LI CENSE
CERTI FI CATE OF AUTHORITY, OR REG STRATION, RESTRICT THE |NSURER S
LI CENSE, CERTI FI CATE OF AUTHORI TY, OR REGQ STRATION, OR | SSUE AN ORDER
REQUI RI NG THE | NSURER TO DO ONE OR MORE OF THE FOLLOW NG

(1) REDUCE THE TOTAL AMOUNT OF PRESENT AND POTENTI AL LI ABILITY FOR
PCLI CY BENEFI TS BY REI NSURANCE

(1'l) REDUCE, SUSPEND, OR LIMT THE VOLUME OF BUSI NESS BEING ACCEPTED
OR RENEWED, OR LIMT THE AMOUNT OF PREM UMS WRI TTEN I N THI S STATE;

(I''l') REDUCE GCENERAL | NSURANCE AND COWM SSI ON EXPENSES BY SPECI FI ED
VETHODS

(1'V) I NCREASE THE | NSURER S CAPI TAL AND SURPLUS

SUSPEND OR LIM T THE DECLARATI ON AND PAYMENT OF DI VI DENDS BY AN
I NSURER TO I TS STOCKHOLDERS OR POLI CYHOLDERS

(M) FILE REPORTS ON A FORM AND | N A MANNER ACCEPTABLE TO THE SUPER-
| NTENDENT CONCERNI NG THE MARKET VALUE OF AN | NSURER S ASSETS;

(M1I) LIMT OR WTHDRAW FROM CERTAIN |NVESTMENTS OR DI SCONTI NUE
CERTAIN | NVESTMENT PRACTICES TO THE EXTENT THE SUPERI NTENDENT DEEMS
NECESSARY

(MI1'1) DOCUMENT THE ADEQUACY OF PREM UM RATES | N RELATI ON TO THE RI SKS
I NSURED

(1'X) FILE, I N ADDI TI ON TO REGULAR ANNUAL STATEMENTS, | NTERI M FI NANCI AL
REPORTS ON A FORM AND IN A MANNER PRESCRI BED BY THE SUPERI NTENDENT,
VH CH MAY | NCLUDE A FORM ADOPTED BY THE NATI ONAL ASSOCI ATI ON OF | NSUR-
ANCE COWM SSI ONERS

(X) CORRECT CORPORATE GOVERNANCE PRACTI CE DEFI Cl ENCI ES, AND ADOPT AND
UTI LI ZE GOVERNANCE PRACTI CES ACCEPTABLE TO THE SUPERI NTENDENT,;

(XI') PROVIDE A BUSI NESS PLAN TO THE SUPERI NTENDENT | N ORDER TO CONTI N-
UE TO TRANSACT BUSI NESS IN THI S STATE; OR

(XI'1) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW ADJUST RATES FOR ANY
NON- LI FE I NSURANCE POLICY OR CONTRACT WRI TTEN BY THE | NSURER THAT THE
SUPERI NTENDENT CONSI DERS NECESSARY TO | MPROVE THE | NSURER S FI NANCI AL
CONDI TI ON.

(d) [The superintendent shall identify and review those |icensed
property/casualty insurers needing imrediate or targeted regulatory
attention, and shall include the nunber of insurers so identified in the

report required by section three hundred thirty-four of this chapter.
Such report shall al so i ncl ude t he name of each i censed



[EnN

QOWOO~NOUITRWNE

A. 10442 5

property/casualty insurer placed in formal conservatorship, rehabili-
tation or liquidation during the preceding year. Nothing herein shall be
construed to restrict or dinmnish any right or power of the superinten-
dent under any other provision of this chapter] FOR THE PURPCSES OF THI S
SECTI ON, "INSURER' SHALL MEAN ANY PERSON, FIRM ASSOCI ATI ON, CORPO
RATI ON, OR JO NT- STOCK COVPANY AUTHORI ZED TO DO AN | NSURANCE BUSI NESS | N
THI' S STATE BY A LICENSE IN FORCE PURSUANT TO THE PROVISIONS OF TH'S
CHAPTER OR EXEMPTED BY THE PROVI SIONS OF THI S CHAPTER FROM SUCH LI CENS-
| NG
S 2. This act shall take effect imediately.



