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STATE OF NEW YORK

10136
I N ASSEMBLY
May 12, 2016

Introduced by M of A CUSICK, COOK, QUART, SEPULVEDA -- Milti-Sponsored
by -- M of A BLAKE, MAGEE -- read once and referred to the Commttee
on Governnental Operations

AN ACT to anend the public authorities |aw, the general municipal |aw,
the public service law and the state finance law, in relation to
notice provisions in public works contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public authorities lawis anmended by adding a new
section 2882 to read as foll ows:

S 2882. NOTICE PROVI SIONS I N PUBLI C WORKS CONTRACTS. 1. FOR PURPGCSES
OF THI' S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "PUBLIC OANER' SHALL MEAN ANY STATE OR LOCAL AUTHORI TY, AS DEFI NED
BY SECTION TWO OF THI S CHAPTER

(B) "CONTRACT" SHALL MEAN ANY CONTRACT MADE AND AWARDED BY A PUBLIC
OMER FOR CONSTRUCTI ON, RECONSTRUCTI ON, DEMOLI TI ON, ALTERATI ON, REPAI R
OR MAI NTENANCE OF ANY PUBLI C WORK PRQJECT.

(C) "CONTRACTOR' SHALL MEAN ANY PERSON, FIRM PARTNERSH P, CORPO
RATI ON, ASSCCI ATI ON, COVPANY, SUB- CONTRACTOR, MATERI ALMAN SECURED BY A
CONTRACTOR OR A SUBCONTRACTOR, OR OTHER ENTITY OR COMWBI NATI ON THEREOF,
VH CH ENTERS | NTO A CONTRACT TO PROVI DE SERVI CES TO A PUBLI C O\NER

(D) "MATERIALLY PREJUDI CE' SHALL MEAN TO SUBSTANTIALLY | MPAIR THE
ABILITY OF THE PUBLI C OANER TO | NVESTI GATE OR DEFEND THE CLAI M PROVI DED
THAT THE PUBLI C OMNER' S ACTUAL KNOWLEDGE OF THE EVENTS | N QUESTI ON SHALL
PRECLUDE A CLAIM OF MATERIAL PREJUDICE DUE TO LACK OF ANY REQU RED
NOTI CE.

2. NOTW THSTANDI NG ANY OTHER LAW TO THE CONTRARY, ANY CONTRACT MADE
AND AWARDED BY A PUBLI C OMNER FOR ANY PUBLI C WORK PRQJIECT SHALL CONTAI N,
OR BE PRESUMED TO CONTAI N, THE FOLLOWN NG PROVI SION OR A PROVI SION THAT
| S EQUALLY FAVORABLE TO THE CONTRACTOR:

THE FAILURE TO d VE ANY NOTI CE REQUI RED TO BE G VEN BY SUCH CONTRACT
W TH N THE TI ME PRESCRI BED THEREI N SHALL NOT | NVALI DATE ANY CLAIM MADE
BY THE CONTRACTOR OR ANY OTHER CLAI MANT, UNLESS THE FAI LURE TO PROVI DE
TI MELY NOTI CE HAS MATERI ALLY PREJUDI CED THE PUBLI C OMNER.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. IN ANY ACTION IN WHICH A PUBLI C OMNER ALLEGES THAT IT WAS MATE-
RIALLY PREJUDI CED AS A RESULT OF A FAI LURE TO PROVI DE TI MELY NOTI CE, THE
BURDEN OF PROOF SHALL BE ON:

(A) THE PUBLIC OMER TO PROVE THAT |I T HAS BEEN PREJUDI CED, | F THE
NOTI CE WAS PROVI DED W THI N ONE HUNDRED EI GHTY DAYS OF THE TI ME REQUI RED
UNDER THE CONTRACT; OR

(B) THE CONTRACTOR OR ANY OTHER CLAI MANT, TO PROVE THAT THE PUBLI C
OMER HAS NOT BEEN PREJUDI CED, | F THE NOTI CE WAS PROVI DED MORE THAN ONE
HUNDRED EI GHTY DAYS AFTER THE Tl ME REQUI RED UNDER THE CONTRACT.

S 2. The general nunicipal lawis anmended by addi ng a new section
109-c to read as foll ows:

S 109-C. NOTI CE PROVI SIONS | N PUBLI C WORKS CONTRACTS. 1. FOR PURPGCSES
OF THI' S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "PUBLIC OMER' SHALL MEAN ANY POLI TI CAL SUBDI VI SI ON, MUNI Cl PAL
CORPORATI ON, SCHOCOL DI STRICT, DI STRI CT CORPORATI ON OR BOARD OF COOPER-
ATl VE EDUCATI ONAL SERVI CES.

(B) "CONTRACT" SHALL MEAN ANY CONTRACT MADE AND AWARDED BY A PUBLI C
OMNMER FOR CONSTRUCTI ON, RECONSTRUCTI ON, DEMOLI TI ON, ALTERATION, REPAIR
OR MAI NTENANCE OF ANY PUBLI C WORK PRQJECT.

(©) "CONTRACTOR' SHALL MEAN ANY PERSON, FIRM PARTNERSH P, CORPO
RATI ON, ASSOCI ATI ON, COVPANY, SUB- CONTRACTOR, MATERI ALMAN SECURED BY A
CONTRACTOR OR A SUBCONTRACTOR, OR OTHER ENTI TY OR COMVBI NATI ON THEREOF,
VH CH ENTERS | NTO A CONTRACT TO PROVI DE SERVI CES TO A PUBLI C O\NER

(D) "MATERI ALLY PREJUDI CE" SHALL MEAN TO SUBSTANTIALLY |MPAIR THE
ABILITY OF THE PUBLI C OANER TO | NVESTI GATE OR DEFEND THE CLAI M PROVI DED
THAT THE PUBLI C OMNER' S ACTUAL KNOWLEDGE OF THE EVENTS | N QUESTI ON SHALL
PRECLUDE A CLAIM OF MATERIAL PREJUDICE DUE TO LACK OF ANY REQUI RED
NOTI CE.

2. NOTW THSTANDI NG ANY OTHER LAW TO THE CONTRARY, ANY CONTRACT MADE
AND AWARDED BY A PUBLI C OMNER FOR ANY PUBLI C WORK PRQJIECT SHALL CONTAI N,
OR BE PRESUMED TO CONTAIN, THE FOLLOW NG PROVI SI ON OR A PROVI SI ON THAT
| S EQUALLY FAVORABLE TO THE CONTRACTOR:

THE FAI LURE TO G VE ANY NOTI CE REQUI RED TO BE A VEN BY SUCH CONTRACT
WTH N THE TIME PRESCRI BED THEREI N SHALL NOT | NVALI DATE ANY CLAI M MADE
BY THE CONTRACTOR OR ANY OTHER CLAI MANT, UNLESS THE FAILURE TO PROVI DE
TI MELY NOTI CE HAS MATERI ALLY PREJUDI CED THE PUBLI C OMNER.

3. IN ANY ACTION IN WH CH A PUBLI C OMNER ALLEGES THAT I T WAS MATE-
RIALLY PREJUDI CED AS A RESULT OF A FAI LURE TO PROVI DE TI MELY NOTI CE, THE
BURDEN OF PROOF SHALL BE ON:

(A) THE PUBLIC OANER TO PROVE THAT IT HAS BEEN PREJUDICED, |F THE
NOTI CE WAS PROVI DED W THI N ONE HUNDRED EI GHTY DAYS OF THE TI ME REQUI RED
UNDER THE CONTRACT; OR

(B) THE CONTRACTOR OR ANY OTHER CLAI MANT, TO PROVE THAT THE PUBLIC
OMER HAS NOT BEEN PREJUDI CED, | F THE NOTI CE WAS PROVI DED MORE THAN ONE
HUNDRED EI GHTY DAYS AFTER THE Tl ME REQUI RED UNDER THE CONTRACT.

S 3. The public service law is anended by adding a new section 28 to
read as foll ows:

S 28. NOTICE PROVI SIONS I N PUBLI C WORKS CONTRACTS. 1. FOR PURPCSES OF
THI S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "PUBLIC OA\NER' SHALL MEAN THE STATE, OR ANY STATE ACGENCY, PUBLIC
DEPARTMENT, PUBLI C CORPCRATI ON, BOARD, BUREAU, OR SUBDI VI SI ON THEREOF,
ANY PUBLI C BENEFI T CORPORATI ON, OR A COW SSI ON  APPO NTED PURSUANT TO
LAW

(B) "CONTRACT" SHALL MEAN ANY CONTRACT MADE AND AWARDED BY A PUBLI C
OMNMER FOR CONSTRUCTI ON, RECONSTRUCTI ON, DEMOLI TI ON, ALTERATION, REPAIR
OR MAI NTENANCE OF ANY PUBLI C WORK PRQJECT.
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(©) "CONTRACTOR' SHALL MEAN ANY PERSON, FIRM PARTNERSH P, CORPO
RATI ON, ASSOCI ATI ON, COWVPANY, SUB- CONTRACTOR, MATERI ALMAN SECURED BY A
CONTRACTOR OR A SUBCONTRACTOR, OR OTHER ENTI TY OR COMVBI NATI ON THEREOF,
VH CH ENTERS | NTO A CONTRACT TO PROVI DE SERVI CES TO A PUBLI C O\NER

(D) "MATERIALLY PREJUDI CE' SHALL MEAN TO SUBSTANTIALLY | MPAIR THE
ABILITY OF THE PUBLI C OANER TO | NVESTI GATE OR DEFEND THE CLAI M PROVI DED
THAT THE PUBLI C OMNER' S ACTUAL KNOWLEDGE OF THE EVENTS | N QUESTI ON SHALL
PRECLUDE A CLAIM OF MATERIAL PREJUDICE DUE TO LACK OF ANY REQU RED
NOTI CE.

2. NOTW THSTANDI NG ANY OTHER LAW TO THE CONTRARY, ANY CONTRACT MADE
AND AWARDED BY A PUBLI C OMNER FOR ANY PUBLI C WORK PRQJIECT SHALL CONTAI N,
OR BE PRESUMED TO CONTAI N, THE FOLLOW NG PROVI SION OR A PROVI SION THAT
| S EQUALLY FAVORABLE TO THE CONTRACTOR:

THE FAILURE TO d VE ANY NOTI CE REQUI RED TO BE G VEN BY SUCH CONTRACT
W TH N THE TI ME PRESCRI BED THEREI N SHALL NOT | NVALI DATE ANY CLAIM MADE
BY THE CONTRACTOR OR ANY OTHER CLAI MANT, UNLESS THE FAI LURE TO PROVI DE
TI MELY NOTI CE HAS MATERI ALLY PREJUDI CED THE PUBLI C OMNER.

3. IN ANY ACTION IN WHICH A PUBLI C OMNER ALLEGES THAT |IT WAS MATE-
RIALLY PREJUDI CED AS A RESULT OF A FAI LURE TO PROVI DE TI MELY NOTI CE, THE
BURDEN OF PROOF SHALL BE ON:

(A) THE PUBLIC OMER TO PROVE THAT |I T HAS BEEN PREJUDI CED, | F THE
NOTI CE WAS PROVI DED W THI N ONE HUNDRED EI GHTY DAYS OF THE TI ME REQUI RED
UNDER THE CONTRACT; OR

(B) THE CONTRACTOR OR ANY OTHER CLAI MANT, TO PROVE THAT THE PUBLI C
OMER HAS NOT BEEN PREJUDI CED, | F THE NOTI CE WAS PROVI DED MORE THAN ONE
HUNDRED ElI GHTY DAYS AFTER THE Tl ME REQUI RED UNDER THE CONTRACT.

S 4. The state finance |aw is anmended by addi ng a new section 179-ff
to read as foll ows:

S 179-FF. NOTI CE PROVI SI ONS I N PUBLI C WORKS CONTRACTS. 1. FOR PURPGCSES
OF THI' S SECTI ON, THE FOLLOWN NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "PUBLIC OA\NER' SHALL MEAN THE STATE, OR ANY STATE AGENCY, PUBLIC
DEPARTMENT, PUBLI C CORPORATI ON, BOARD, BUREAU, OR SUBDI VI SI ON THEREOF OR
ANY POLI TI CAL SUBDI VI SI ON, MUNI Cl PAL CORPORATI ON, PUBLI C BENEFI T CORPO-
RATI ON, PUBLI C AUTHORITY, SCHOOL DISTRICT OR A COW SSION APPQO NTED
PURSUANT TO LAW

(B) "CONTRACT" SHALL MEAN ANY CONTRACT MADE AND AWARDED BY A PUBLI C
OMNMER FOR CONSTRUCTI ON, RECONSTRUCTI ON, DEMOLI TI ON, ALTERATION, REPAIR
OR MAI NTENANCE OF ANY PUBLI C WORK PRQJECT.

(C) "CONTRACTOR' SHALL MEAN ANY PERSON, FIRM PARTNERSH P, CORPO
RATI ON, ASSOCI ATI ON, COWVPANY, SUB- CONTRACTOR, MATERI ALMAN SECURED BY A
CONTRACTOR OR A SUBCONTRACTOR, OR OTHER ENTI TY OR COMVBI NATI ON THEREOF,
VH CH ENTERS | NTO A CONTRACT TO PROVI DE SERVI CES TO A PUBLI C OANER

(D) "MATERI ALLY PREJUDI CE" SHALL MEAN TO SUBSTANTIALLY |MPAIR THE
ABILITY OF THE PUBLI C OANER TO | NVESTI GATE OR DEFEND THE CLAI M PROVI DED
THAT THE PUBLI C OMNER' S ACTUAL KNOWLEDGE OF THE EVENTS | N QUESTI ON SHALL
PRECLUDE A CLAIM OF MATERIAL PREJUDICE DUE TO LACK OF ANY REQUI RED
NOTI CE.

2. NOTW THSTANDI NG ANY OTHER LAW TO THE CONTRARY, ANY CONTRACT MADE
AND AWARDED BY A PUBLI C OMNER FOR ANY PUBLI C WORK PRQJIECT SHALL CONTAI N,
OR BE PRESUMED TO CONTAIN, THE FOLLOW NG PROVI SI ON OR A PROVI SI ON THAT
| S EQUALLY FAVORABLE TO THE CONTRACTOR:

THE FAI LURE TO G VE ANY NOTI CE REQUI RED TO BE @ VEN BY SUCH CONTRACT
WTH N THE TIME PRESCRI BED THEREI N SHALL NOT | NVALI DATE ANY CLAI M MADE
BY THE CONTRACTOR OR ANY OTHER CLAI MANT, UNLESS THE FAILURE TO PROVI DE
TI MELY NOTI CE HAS MATERI ALLY PREJUDI CED THE PUBLI C OMNER.
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3. IN ANY ACTION IN WH CH A PUBLI C OMNER ALLEGES THAT I T WAS MATE-
RIALLY PREJUDI CED AS A RESULT OF A FAI LURE TO PROVI DE TI MELY NOTI CE, THE
BURDEN OF PROOF SHALL BE ON:

(A) THE PUBLIC OMER TO PROVE THAT |I T HAS BEEN PREJUDI CED, | F THE
NOTI CE WAS PROVI DED W THI N ONE HUNDRED EI GHTY DAYS OF THE TI ME REQUI RED
UNDER THE CONTRACT; OR

(B) THE CONTRACTOR OR ANY OTHER CLAI MANT, TO PROVE THAT THE PUBLI C
OMER HAS NOT BEEN PREJUDI CED, | F THE NOTI CE WAS PROVI DED MORE THAN ONE
HUNDRED EI GHTY DAYS AFTER THE Tl ME REQUI RED UNDER THE CONTRACT.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have become a law, and shall apply to all contracts entered
into on and after such date.



