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STATE OF NEW YORK

10074
I N ASSEMBLY

May 10, 2016
Introduced by M of A MLAUGHLIN -- read once and referred to the
Committee on Judiciary
AN ACT to anend the public health law, in relation to visitation of

residents in care facilities by famly nmenbers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public health law is amended by adding a new article
28-F to read as foll ows:
ARTI CLE 28-F
VI SI TATI ON OF RESI DENTS | N NURSI NG HOVES, HOSPI TALS AND RESI DENTI AL
HEALTH CARE FACI LI TI ES
SECTI ON 2900. DEFI NI TI ONS.
2900- A. PETITI ON FOR VI SI TATI ON.
2900-B. RI GHT TO COVMUNI CATI ON.
2900-C. GUARDI AN'S DUTY TO | NFORM CERTAI N RELATI VES ABOUT RESI -
DENT' S HEALTH AND RESI DENCE.

S 2900. DEFINITIONS. AS USED IN THI' S ARTI CLE, THE FOLLOWN NG WORDS AND
PHRASES SHALL HAVE THE FOLLOW NG MEANI NGS:

1. "ADULT CHI LD'" MEANS AN | NDI VI DUAL WHO IS AT LEAST ElI GHTEEN YEARS OF
AGE AND WHO |S RELATED TO A RESI DENT BI OLOG CALLY, THROUGH ADOPTI ON,
THROUGH THE MARRI AGE OR FORMER MARRI AGE OF A RESI DENT TO THE BI OLOG CAL
PARENT OF THE ADULT CH LD, OR BY A JUDGVENT OF PARENTAGE ENTERED BY A
COURT OF COVPETENT JURI SDI CTI ON.

2. "FAM LY MEMBER' MEANS ANY SPOUSE, DOMVESTI C PARTNER, ADULT CHI LD,
ADULT GRANDCHI LD, PARENT OR SI BLI NG OF A RESI DENT.

3. "RESI DENT" MEANS AN ADULT RESI DENT OF ANY OF THE FOLLOW NG

(A) A HOSPITAL, NURSING HOVE OR RESIDENTIAL HEALTH CARE FACILITY
PURSUANT TO SECTI ON TWO THOUSAND ElI GHT HUNDRED ONE OF THI S CHAPTER,

(B) A LICENSED FACI LI TY PURSUANT TO ARTICLE SIXTEEN OF THE MENTAL
HYG ENE LAW

(© ANY COVWUNITY RESIDENCE PURSUANT TO SECTION 1.03 OF THE MENTAL
HYG ENE LAW OR

(D) ANY HOVE OR OTHER RESI DENTI AL DWELLING IN WHICH THE RESIDENT IS
RECEI VI NG CARE AND SERVI CES FROM ANY PERSON.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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4. "VISI TATI ON' MEANS AN | N- PERSON MEETI NG OR ANY TELEPHONI C, WRI TTEN
OR ELECTRONI C COVMUNI CATI ON.

S 2900-A. PETITION FOR VI SI TATION. 1. ANY FAM LY MEMBER MAY PETI TI ON A
COURT TO COMPEL VI SI TATI ON W TH A RESI DENT.

2. IN RULING ON THE PETI TION, THE COURT SHALL DETERM NE | F THE RESI -
DENT HAS SUFFI Cl ENT CAPACI TY TO MAKE A KNOW NG AND | NTELLI GENT VI SI TA-
TION DECI SION. | F THE COURT DETERM NES THAT THE RESI DENT HAS SUFFI ClI ENT
CAPACI TY TO MAKE A KNON NG AND | NTELLI GENT VI SITATION DEC SION, THE
COURT SHALL GRANT REASONABLE VI SITATION | F THE RESI DENT EXPRESSES A
DESI RE FOR VI SI TATI ON.

3. NO COURT MAY | SSUE AN ORDER TO COVPEL VI SI TATION | F THE COURT FI NDS
ANY OF THE FOLLOW NG

(A) THE RESI DENT, WH LE HAVI NG THE CAPACI TY TO EVALUATE AND COVMUNI -
CATE DECI SIONS REGARDI NG VI SITATION, EXPRESSES A DESIRE TO NOT HAVE
VI SI TATION WTH THAT FAM LY MEMBER,

(B) VI SI TATI ON BETWEEN THE PETI TI ONI NG FAM LY MEMBER AND THE RESI DENT
'S NOT I N THE BEST | NTEREST OF THE RESI DENT; OR

(© THE RESI DENT LACKS THE CAPACI TY TO MAKE A KNOW NG AND | NTELLI GENT
VI SI TATI ON DECI SI ON AND THE COURT DETERM NES THE RESI DENT WOULD NOT WANT
VI SI TATI ON RI GHTS FOR THE FAM LY MEMBER BASED ON THE FOLLOW NG FACTORS:

. THE H STORY OF THE RELATI ONSHI P BETWEEN RESI DENT AND FAM LY MEMBER;

I1. ANY STATEMENTS MADE BY THE RESI DENT EXPRESSI NG HS OR HER DESI RE
TO DENY VI SI TATION RI GHTS TO THE FAM LY MEMBER, OR

[11. ANY PONER OF ATTORNEY OR ESTATE PLANNI NG DOCUMENT THAT EXPRESSES
AN OPI NI ON ON VI SI TATION WTH THE FAM LY MEMBER

4. THE COURT SHALL SCHEDULE A HEARI NG ON THE PETI TION NO LATER THAN
THE SI XTI ETH DAY AFTER THE DATE THE PETITION IS FILED WTH THE COURT. |F
THE RESIDENT'S HEALTH 1S |IN SIGNlFI CANT DECLINE OR | F THE RESI DENT' S
DEATH MAY BE | MM NENT, THE COURT SHALL CONDUCT AN EMERGENCY HEARI NG ON
THE PETI TI ON UNDER THI S SECTI ON AS SOON AS PRACTI CABLE AND NO LATER THAN
TEN DAYS AFTER THE DATE THE PETITION IS FI LED WTH THE COURT.

5. UPON A MOTION OR ON THE COURT'S OMN MOTION, | F THE COURT FI NDS
DURI NG A HEARI NG ON A PETI TI ON UNDER THI S SECTI ON THAT A PERSON | S KNOW
I NGLY | SOLATI NG A RESI DENT, THE COURT SHALL ORDER THE PERSON TO PAY
COURT COSTS AND REASONABLE ATTORNEY FEES OF THE PETI TI ONER UNDER THI S
SECTI ON AND MAY ORDER OTHER APPROPRI ATE REMEDI ES. NO COSTS, FEES, OR
OTHER SANCTI ONS MAY BE PAI D FROM THE RESI DENT' S FI NANCES OR ESTATE.

6. THE PETITION MAY BE FILED IN THE SUPREME COURT OF ANY OF THE
FOLLOW NG COUNTI ES:

(A) THE COUNTY I N WH CH THE RESI DENT RESI DES; OR

(B) THE COUNTY IN VWHI CH THE RESI DENT IS TEMPORARI LY LI VI NG

7. THE PETI TI ON SHALL STATE, OR SET FORTH BY A DECLARATI ON ATTACHED TO
THE PETITION, ALL OF THE FOLLON NG KNOMWN TO THE PETI TI ONER AT THE TI ME
THE PETITION | S FI LED:

(A) THE CONDI TI ON OF THE RESI DENT' S HEALTH, TO THE EXTENT KNOWN TO THE
PETI TI ONER;

(B) THE PROPOSED VI SI TATI ON TO BE CONSI DERED;

(© THE EFFORTS MADE TO OBTAIN VI SI TATI ON W TH THE RESI DENT;

(D) THE DEFICIT ORDEFICTS, IF ANY, I N THE RESI DENT' S MENTAL FUNC-
TI ONS THAT ARE | MPAI RED AND AN | DENTI FI CATION OF A LINK BETWEEN THE
DEFICT OR DEFICITS AND THE RESIDENT'S | NABI LI TY TO RESPOND KNOW NGLY
AND | NTELLI GENTLY TO QUERI ES ABOUT THE REQUESTED VI SI TATI ON;  AND

(E) THE NAVES AND ADDRESSES, SO FAR AS THEY ARE KNOWN TO THE PETI TI ON-
ER, OF A SPOUSE OR DOMESTI C PARTNER AND ALL RELATIVES WTH N THE SECOND
DEGREE OF THE RESI DENT.



Co~NOoOUIT~hWNE

A. 10074 3

8. UPON FILING OF THE PETI TION, THE COURT SHALL DETERM NE | F THE RESI -
DENT HAS RETAI NED AN ATTORNEY TO REPRESENT H M OR HER I N THE PROCEEDI NG
OR I F THE RESI DENT PLANS TO RETAI N AN ATTORNEY.

9. (A NOr LESS THAN FI FTEEN DAYS BEFORE THE HEARI NG, NOTI CE OF THE
TIME AND PLACE OF THE HEARING AND A COPY OF THE PETITION SHALL BE
PERSONALLY SERVED ON THE RESI DENT, AND THE RESI DENT' S ATTORNEY, |F ANY;

(B) NOT LESS THAN FI FTEEN DAYS BEFORE THE HEARI NG NOTI CE OF THE TI ME
AND PLACE OF THE HEARI NG AND A COPY OF THE PETI TION SHALL BE MAILED TO
THE FOLLOW NG PERSONS:

. THE RESIDENT'S SPOUSE OR DOMESTI C PARTNER, | F ANY, AT THE ADDRESS
STATED I N THE PETI TI ON;, AND

1. THE RESI DENT' S RELATI VES NAMED IN THE PETI TI ON AT EACH RELATIVE S
ADDRESS STATED IN THE PETI TI ON.

10. PRIOR TO THE HEARI NG THE COURT | NVESTI GATOR SHALL DO ALL OF THE
FOLLOW NG

(A) CONDUCT | NTERVI EM6 OF THE FOLLOW NG | NDI VI DUALS:

| . THE RESI DENT;

I ALL PETI Tl ONERS;

I11. THE RESIDENT' S SPOUSE OR DOMESTI C PARTNER AND RELATIVES W THI N
THE FI RST DEGREE; AND

I'V. TO THE EXTENT PRACTI CABLE, NEI GHBORS, AND, |F KNOW, CLOSE FRI ENDS
OF THE RESI DENT.

(B) I NFORM THE RESI DENT OF THE CONTENTS OF THE PETI Tl ON,

(© DETERM NE WHETHER THE RESI DENT HAS THE CAPACI TY TO CONSENT TO THE
REQUESTED VI SI TATI ON;

(D) DETERM NE WHETHER THE RESI DENT DESI RES THE PROPOSED VI S| TATI ON;

(E) REPORT TO THE COURT I N WRI TING AT LEAST FIVE DAYS BEFORE THE
HEARI NG  CONCERNI NG THE | NFORVATI ON FROM PARAGRAPHS (A), (B), (C AND
(D) OF TH' S SuBDI VI SI ON,

(F) MAIL, AT LEAST FI VE DAYS BEFORE THE HEARI NG A COPY OF THE REPORT
REFERRED TO | N PARAGRAPH (E) OF THI'S SUBDI VI SION TO ALL OF THE FOLLOW
I NG

. THE ATTORNEY, IF ANY, FOR THE PETITIONER |IF THE PETITIONER IS
REPRESENTI NG H MSELF OR HERSELF, THEN TO THE PETI Tl ONER;

1. THE ATTORNEY, |F ANY, FOR THE RESIDENT. |F THE RESI DENT | S REPRES-
ENTI NG H MSELF OR HERSELF, THEN TO THE RESI DENT,;

I11. THE SPOUSE, DOVESTIC PARTNER, AND RELATIVES WTH N THE FI RST
DEGREE OF THE RESI DENT, UNLESS THE COURT DETERM NES THAT THE MAILING
WLL RESULT I N HARM TO THE RESI DENT; AND

V. ANY OTHER PERSONS THE COURT CORDERS.

(G |IF THE COURT | NVESTI GATOR HAS PERFORMED AN | NVESTI GATI ON W THI N
THE PRECEDI NG TWELVE MONTHS AND FURNI SHED A REPORT THEREON TO THE COURT,
THE COURT NMAY ORDER, UPON GOOD CAUSE SHOMWN, THAT ANOTHER | NVESTI GATI ON
'S NOT' NECESSARY OR THAT A MORE LI M TED | NVESTI GATI ON MAY BE PERFORMED.

11. THE COURT IN WH CH THE PETITION IS FI LED HAS CONTI NUI NG JURI SDI C-
TION TO REVCKE OR MODI FY AN ORDER MADE UNDER THI' S SECTI ON UPON A PETI -
TION FILED, NOTICED, AND HEARD I N THE SAME MANNER AS AN ORI G NAL PETI -
TION FI LED UNDER THI S SECTI ON.

12. EACH COURT SHALL ASSESS EACH FAM LY MEMBER WHO FILES A PETITI ON
FOR VI SI TATION I N THE COUNTY FOR AN | NVESTI GATI ON OR REVI EW CONDUCTED BY
A COURT | NVESTI GATOR W TH RESPECT TO THE RESI DENT. THE COURT MAY ORDER
REI MBURSEMENT TO THE COURT FOR THE AMOUNT OF THE ASSESSMENT, UNLESS THE
COURT FINDS THAT ALL OR ANY PART OF THE ASSESSMVENT WOULD | MPCSE A HARD-
SH P ON THE FAM LY MEMBER FI LI NG A PETI TI ON FOR VI SI TATI ON.

S 2900-B. RIGHT TO COVMUNI CATI ON. A RESI DENT HAS THE RI GHT TO RECEI VE
AND TO REFUSE PRI VATE AND UNRESTRI CTED COVMUNI CATI ON | NCLUDI NG THE RI GHT
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TO RECEIVE AND TO REFUSE TO RECElI VE PERSONAL MAI L AND ELECTRONI C COVMJ-
NI CATI ONS FROM ANY PERSON AND TO HAVE REASONABLE ACCESS TO A TELEPHONE
FOR RECEI VI NG PRI VATE COMMUNI CATI ONS FROM ANY PERSON.

S 2900-C. GUARDI AN'S DUTY TO | NFORM CERTAI N RELATI VES ABOUT RESI DENT' S
HEALTH AND RESIDENCE. 1. THE GUARDI AN OF A RESI DENT SHALL AS SOON AS
PRACTI CABLE | NFORM FAM LY MEMBERS | F:

(A) THE RESI DENT DI ES;

(B) THE RESI DENT IS ADM TTED TO A MEDI CAL FACI LI TY FOR ACUTE CARE FOR
A PERI OD OF THREE DAYS OR MORE;

(C©) THE RESI DENT' S RESI DENCE HAS CHANGED; OR

(D) THE RESIDENT |S STAYI NG AT A LOCATI ON OTHER THAN THE RESI DENT' S
RESI DENCE FOR A PERI OD THAT EXCEEDS ONE CALENDAR WEEK.

2. THE GUARDI AN MUST MAKE A REASONABLE EFFORT TO NOTIFY EACH FAMLY
MEMBER BY MAILING A COPY OF THE NOTICE TO EACH FAM LY MEMBER S LAST
KNOM RESI DENCE. THE COURT SHALL RELIEVE THE GUARDIAN OF THE DUTY TO
PROVI DE NOTI CE ABOUT A RESIDENT TO A FAM LY MEMBER UNDER THI' S SECTION | F
THE COURT FI NDS:

. THE MOTI ON | NCLUDES A WRI TTEN REQUEST FROM A FAM LY MEMBER ELECTI NG
TO NOT RECElI VE THE NOTI CE;

1. THE GUARD AN WAS UNABLE TO LOCATE THE FAM LY MEMBER AFTER MAKI NG
REASONABLE EFFORTS TO DI SCOVER AND LOCATE THE FAM LY MEMBER,

[11. THE GUARDI AN WAS ABLE TO LOCATE THE FAM LY MEMBER, BUT WAS UNABLE
TO ESTABLI SH COVUNI CATI ON W TH THE FAM LY MEMBER AFTER MAKI NG REASON-
ABLE EFFORTS TO ESTABLI SH COMMUNI CATI ON;

I'V. A PROTECTI VE ORDER WAS | SSUED AGAI NST THE FAM LY MEMBER TO PROTECT
THE RESI DENT;

V. A COURT OR OTHER STATE AGENCY HAS FOUND THAT THE FAM LY MEMBER
ABUSED, NEGLECTED, OR EXPLO TED THE RESI DENT; OR

VI. NOTICE IS NOT I N THE BEST | NTEREST OF THE RESI DENT.

3. IN THE CASE OF THE RESI DENT'S DEATH, THE GUARDI AN SHALL | NFORM
FAM LY MEMBERS OF ANY FUNERAL ARRANGEMENTS AND THE LOCATI ON OF THE RESI -
DENT' S FI NAL RESTI NG PLACE.

4. A FAMLY MEMBER ENTI TLED TO NOTI CE UNDER THI S SECTI ON MAY ELECT TO
NOT RECEI VE THE NOTI CE BY PROVI DI NG A WRI TTEN REQUEST TO THAT EFFECT TO
THE GUARDI AN. A GUARDI AN SHALL FILE ANY WRI TTEN REQUEST RECEI VED BY THE
GUARDI AN UNDER THI' S SUBDI VI SION W TH THE COURT.

S 2. This act shall take effect imediately.



