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STATE OF NEW YORK

10065
I N ASSEMBLY
May 10, 2016

Introduced by M of A STECK -- read once and referred to the Commttee
on Consuner Affairs and Protection

AN ACT to anend the general business law, in relation to wunconscionable
terns in standard formcontracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
349-f to read as foll ows:

S 349-F. UNCONSCI ONABLE TERMS | N STANDARD FORM CONTRACTS. 1. FI ND-
INGS. THE | NCLUSI ON OF UNCONSCI ONABLE TERMS | N STANDARD FORM CONTRACTS
REGARDI NG DI SPUTE RESOLUTI ON IS UNFAI R NOT ONLY BECAUSE ANY RESULTI NG
DI SPUTE RESCLUTI ON PROCEEDI NG | S UNFAIR TO THE PARTY FORCED TO AGREE TO
THE UNCONSCI ONABLE TERMS, BUT ALSO BECAUSE THE UNCONSCI ONABLE TERMS
DI SCOURAGE VALID CLAIMS. FURTHERMORE, WHEN THE PROVI SI ONS ARE CHAL-
LENGED, COURTS MAY SI MPLY STRI KE THE UNCONSCI ONABLE TERMS BUT ENFORCE
THE REMAINDER OF THE AGREEMENT REGARDING DI SPUTE RESOLUTION. AS A
RESULT, BUSI NESSES HAVE LI TTLE | NCENTI VE NOT TO |NCLUDE THESE TERNMS.
FURTHERMORE, | T IS UNLIKELY THAT THERE | S ANY MEETI NG OF THE M NDS OVER
A DI SPUTE- RESCLUTI ON AGREEMENT THAT DOES NOT | NCLUDE SEVERED UNCONSCI O\
ABLE TERNME.

2. DEFI NI TION. FOR THE PURPOSES OF THI'S SECTION, "STANDARD FORM
CONTRACT" SHALL MEAN ANY CONTRACT TO WHI CH ONLY ONE OF THE PARTIES IS AN
| NDI VI DUAL  AND THAT | NDI VI DUAL DOES NOT DRAFT THE CONTRACT. | N ORDER TO
BE A STANDARD FORM CONTRACT, THE DOCUMENT CONSTI TUTI NG THE CONTRACT NEED
NOT BE A PREPRI NTED FORM NOR NEED | T CONTAI N LANGUAGE COVPLETELY | DENTI -
CAL TO ANY OTHER CONTRACT.

3. UNCONSCI ONABLE TERMS. THERE |'S A REBUTTABLE PRESUMPTI ON THAT THE
FOLLON NG CONTRACTUAL TERMS ARE SUBSTANTI VELY UNCONSCI ONABLE WHEN
| NCLUDED | N A STANDARD FORM CONTRACT TO WHI CH ONLY ONE OF THE PARTIES TO
THE CONTRACT |S AN | NDI VI DUAL AND THAT | NDI VIDUAL DOES NOT DRAFT THE
CONTRACT:

(A) A REQUI REMENT THAT RESOLUTI ON OF LEGAL CLAI M5 TAKES PLACE I N AN
| NCONVENI ENT VENUE. AN "1 NCONVENI ENT VENUE" |S, FOR PURPOSES OF STATE
LAW CLAIMS, A PLACE OTHER THAN THE COUNTY WHERE THE | NDI VI DUAL RESI DES

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OR THE CONTRACT WAS CONSUMVATED, AND FOR PURPOSES OF FEDERAL LAW CLAI V5,
A PLACE OTHER THAN THE FEDERAL JUDI CI AL DI STRICT WHERE THE | NDI VI DUAL
RESI DES OR THE CONTRACT WAS CONSUMVATED;

(B) A WAIVER OF THE I NDI VIDUAL'S RI GHT TO ASSERT CLAI M5 OR SEEK REME-
DI ES PROVI DED BY STATE OR FEDERAL STATUTE;

(O A WAIVER OF THE INDIVIDUAL' S RIGHT TO SEEK PUNI TIVE DAMAGES AS
PROVI DED BY LAW

(D) A REQUI REMENT THAT THE | NDI VI DUAL BRI NG AN ACTI ON PRI OR TO THE
EXPI RATI ON OF THE APPLI CABLE STATUTE OF LI M TATI ONS;

(E) A REQUI REMENT THAT THE | NDI VI DUAL PAY FEES AND COSTS TO BRING A
LEGAL CLAIM SUBSTANTIALLY IN EXCESS OF THE FEES AND COSTS THAT THI S
STATE' S COURTS REQUI RE TO BRI NG SUCH A STATE LAW CLAIM OR THAT FEDERAL
COURTS REQUI RE TO BRI NG SUCH A FEDERAL LAW CLAIM AND

(F) THE CONTRACT DCES NOT ADVI SE THE I NDI VIDUAL THAT IT IS A LEGAL
DOCUMENT, THAT THE | NDI VI DUAL SHOULD CONSULT W TH COUNSEL OF HHS OR HER
CHOOSI NG CONCERNING THE MEANING OF I TS TERVS, AND DOES NOT d VE THE
| NDI VI DUAL A REASONABLE TIME IN WHI CH TO REVI EW THE CONTACT WTH HS OR
HER COUNSEL.

4. RELATION TO COWON LAW AND THE UNI FORM COMMERCI AL CODE. | N DETER-
M NI NG WHETHER THE TERMS DESCRI BED I N SUBDI VI SI ON THREE OF THI'S SECTI ON
ARE UNENFORCEABLE, A COURT SHALL CONSI DER THE PRI NCl PLES THAT NORMALLY
GUI DE COURTS IN THI S STATE | N DETERM NI NG WHETHER UNCONSCI ONABLE TERMS
ARE ENFORCEABLE. ADDI Tl ONALLY, THE COMMON LAW AND THE UNI FORM COMMVERCI AL
CODE SHALL GUIDE COURTS I N DETERM NI NG THE ENFORCEABI LI TY OF UNFAIR
TERMS NOT SPECI FI CALLY | DENTI FI ED I N SUCH SUBDI VI SI ON.

5. SEVERABI LITY. THERE | S A REBUTTABLE PRESUWMPTION THAT A° TERM IN A
STANDARD FORM CONTRACT THAT |I'S FOUND TO BE UNCONSCI ONABLE | S NOT SEVERA-
BLE FROM THE AGREEMENT INVWHICH I T IS SI TUATED. | N DETERM NI NG WHETHER
TH S PRESUMPTI ON HAS BEEN REBUTTED COURTS SHOULD CONSI DER GENERAL STATE
LAW PRI NCI PLES REGARDI NG THE SEVERABI LI TY OF UNENFORCEABLE TERNMS.

6. UNFAIR AND DECEPTIVE ACT AND PRACTICE. IT IS AN UNFAI R AND DECEP-
TI VE PRACTI CE I N VI OLATI ON OF SECTI ON THREE HUNDRED FORTY-NINE OF TH'S
ARTI CLE TO | NCLUDE ONE OF THE PRESUMPTI VELY- UNCONSCI ONABLE TERMS | DENTI -
FIED I N SUBDI VI SION THREE OF THI'S SECTION I N A STANDARD FORM CONTRACT TO
VH CH ONLY ONE OF THE PARTIES TO THE CONTRACT |S AN | NDI VI DUAL AND THAT
| NDI VI DUAL DOES NOT DRAFT THE CONTRACT. NOTW THSTANDI NG ANY OTHER
PROVI SION OF LAW TO THE CONTRARY, A PARTY WHO PREVAILS I N A CLAI M UNDER
THI'S SECTI ON SHALL BE ENTI TLED TO ONE THOUSAND DOLLARS |IN STATUTORY
DAMAGES PER VI OLATI ON. ADDI Tl ONALLY, SUCH AN ACTI ON MAY BE MAI NTAI NED BY
AN EMPLOYEE AGAINST H'S OR HER EMPLOYER WHETHER OR NOT THE LABOR LAW
OTHERW SE ALLOWAS FOR SUCH CLAI MB.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a |aw, and shall apply to
contracts entered into on or after such date.



