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STATE OF NEW YORK

10010
| N ASSEMBL Y
May 4, 2016

Introduced by M of A LENTCL -- read once and referred to the Commttee
on Codes

AN ACT to amend the crimnal procedure |aw and the executive law, in
relation to the sealing of certain convictions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The <crimnal procedure law is amended by adding a new
section 160.56 to read as foll ows:

S 160. 56 SEALI NG OF CERTAI N CONVI CTI ONS.

1. AS USED IN TH S SECTI ON, "ELI G BLE OFFENSE" SHALL MEAN ANY OFFENSE
DEFINED IN THE LAWS OF THI S STATE OTHER THAN A SEX OFFENSE DEFI NED I N
ARTI CLE ONE HUNDRED THI RTY OF THE PENAL LAW AN OFFENSE DEFI NED | N ARTI -
CLE TWO HUNDRED Sl XTY- THREE OF THE PENAL LAW A FELONY OFFENSE DEFI NED
IN ARTICLE ONE HUNDRED TVENTY- FI VE OF THE PENAL LAW A VI OLENT FELONY
OFFENSE DEFI NED I N SECTI ON 70.02 OF THE PENAL LAW A CLASS A FELONY
OFFENSE DEFINED IN THE PENAL LAW OTHER THAN A CLASS A FELONY OFFENSE
DEFI NED | N ARTI CLE TWD HUNDRED TWENTY OF THE PENAL LAW OR AN OFFENSE
FOR WHI CH REG STRATI ON AS A SEX OFFENDER | S REQUI RED PURSUANT TO ARTI CLE
SI X-C OF THE CORRECTI ON LAW FOR THE PURPOSES OF THI' S SECTI ON, WHERE THE
DEFENDANT |S CONVI CTED OF MORE THAN ONE ELI G BLE OFFENSE, COWM TTED AS
PART OF THE SAME CRI M NAL TRANSACTI ON AS DEFINED I N SUBDIVISION TWDO OF
SECTION 40.10 OF TH S CHAPTER, THOSE OFFENSES SHALL BE CONSI DERED ONE
ELI G BLE OFFENSE.

2. A DEFENDANT WHO HAS BEEN CONVI CTED OF UP TO TWO ELId BLE OFFENSES
BUT NOT MORE THAN ONE FELONY OFFENSE MAY PETI TI ON THE COURT I N WHI CH HE
OR SHE WAS CONVI CTED OF THE MOST SERI OQUS OFFENSE TO HAVE SUCH CONVI CTI ON
OR CONVI CTI ONS SEALED. | F ALL OFFENSES ARE OFFENSES W TH THE SAVE CLAS-
SIFICATION, THE PETITION SHALL BE FILED IN THE COURT IN WH CH THE
DEFENDANT WAS LAST CONVI CTED. ON THE DEFENDANT' S MOTI ON, THE COURT MAY
ORDER THAT ALL OFFI Cl AL RECORDS AND PAPERS RELATI NG TO THE ARREST, PRCS-
ECUTION AND CONVI CTION FOR THE DEFENDANT' S PRI OR ELI G BLE OFFENSES BE
CONDI TI ONALLY SEALED WHEN:

(A) THE DEFENDANT HAS NOT BEEN CONVI CTED OF ANY OTHER CRI ME, | NCLUDI NG
CRI MES SEALED UNDER SECTION 160.58 OF THI'S CHAPTER, OTHER THAN THE
ELI G BLE OFFENSES;

(B) FOR A M SDEMEANCR, AT LEAST ONE YEAR HAS PASSED SI NCE: THE ENTRY
OF THE JUDGMVENT OR; | F THE DEFENDANT WAS SENTENCED TO A CONDI Tl ONAL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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DI SCHARGE OR A PERI OD OF PROBATI ON, | NCLUDI NG A PERI OD OF | NCARCERATI ON
| MPOSED | N CONJUNCTION WTH A SENTENCE OF PROBATION OR CONDI Tl ONAL
DI SCHARGE, THE COWPLETI ON OF THE DEFENDANT' S TERM OF PROBATI ON OR CONDI -
TIONAL DI SCHARGE; OR | F THE DEFENDANT WAS SENTENCED TO | NCARCERATI ON,
THE DEFENDANT' S RELEASE FROM | NCARCERATI ON, WHI CHEVER IS THE LONGEST; OR

(© FOR AN ELI G BLE FELONY, AT LEAST THREE YEARS HAVE PASSED Sl NCE:
THE ENTRY OF THE JUDGVENT OR; | F THE DEFENDANT WAS SENTENCED TO A CONDI -
TI ONAL DI SCHARGE OR A PERI GD OF PROBATI ON, | NCLUDI NG A PERI GD OF | NCAR-
CERATI ON | MPOSED | N CONJUNCTI ON W TH A SENTENCE OF PROBATION OR CONDI -
TI ONAL DI SCHARGE, THE COVPLETI ON OF THE DEFENDANT' S TERM OF PROBATI ON OR
CONDI TI ONAL DI SCHARGE; OR | F THE DEFENDANT WAS SENTENCED TO | NCARCERA-
TI ON, THE DEFENDANT' S RELEASE FROM | NCARCERATI ON, WHI CHEVER | S THE LONG
EST; AND

(D) THE SENTENCI NG COURT HAS REQUESTED AND RECEI VED FROM THE DI VI SI ON
OF CRIMNAL JUSTICE SERVICES OR THE FEDERAL BUREAU OF | NVESTI GATI ON A
FI NGERPRI NT BASED CRI M NAL HI STORY RECORD OF THE DEFENDANT, | NCLUDI NG
ANY SEALED OR SUPPRESSED | NFORVATI ON. THE DI VI SI ON OF CRI M NAL JUSTI CE
SERVI CES SHALL ALSO I NCLUDE A CRIM NAL HI STORY REPCRT, |IF ANY, FROM THE
FEDERAL BUREAU OF | NVESTI GATI ON REGARDI NG ANY CRI M NAL HI STORY | NFORIVA-
TION THAT OCCURRED IN OTHER JURISDICTIONS. THE D VISION |S HEREBY
AUTHORI ZED TO RECEI VE SUCH | NFORVATI ON FROM THE FEDERAL BUREAU OF | NVES-
TIGATION FOR TH' S PURPOSE. THE PARTIES SHALL BE PERM TTED TO EXAM NE
THESE RECORDS;

(E) THE DEFENDANT OR COURT HAS | DENTI FI ED THE M SDEMEANCR CONVI CTI ON
OR CONVI CTI ONS OR FELONY CONVI CTI ON FOR WHI CH RELI EF MAY BE GRANTED,

(F) THE COURT HAS RECElI VED DOCUMENTATI ON THAT THE SENTENCES | MPOSED ON
THE ELI G BLE CONVI CTI ONS HAVE BEEN COVPLETED, OR | F NO SUCH DOCUMENTA-
TION | S REASONABLY AVAI LABLE, A SWORN AFFIDAVIT THAT THE SENTENCES
| MPOSED ON THE PRI OR ELI G BLE CONVI CTI ONS HAVE BEEN COWMPLETED;

(G THE COURT HAS NOTI FI ED THE DI STRI CT ATTORNEY OF EACH JURI SDI CTI ON
IN VH CH THE DEFENDANT HAS BEEN CONVI CTED OF AN OFFENSE W TH RESPECT TO
VWH CH SEALING IS SQUGHT, AND THE COURT OR COURTS OF CONVI CTI ON FOR SUCH
OFFENSES, THAT THE COURT IS CONSI DERI NG SEALING THE RECORDS OF THE
DEFENDANT' S ELI G BLE CONVICTIONS. BOTH THE DI STRI CT ATTORNEY AND THE
COURT SHALL BE G VEN A REASONABLE OPPORTUNITY, WH CH SHALL BE UP TO
TH RTY DAYS, [|IN VWH CH TO COMVENT AND SUBM T MATERI ALS TO Al D THE COURT
I N MAKI NG SUCH A DETERM NATI ON. WHEN THE COURT NOTIFIES A D STRICT
ATTORNEY OF A SEALI NG APPLI CATI ON, THE DI STRI CT ATTORNEY SHALL PROVI DE
NOTI CE TO THE VICTIM I F ANY, OF THE SEALING APPLICATION BY MAILING
VWRI TTEN NOTI CE TO THE VICTI M S LAST- KNOAWN ADDRESS. FOR PURPOSES OF THI S
SECTI ON "VI CTI M MEANS ANY PERSON WHO HAS SUSTAI NED PHYSI CAL  OR FI NAN-
CIAL | NJURY TO PERSON OR TO PROPERTY AS A DI RECT RESULT OF THE CRI ME OR
CRI MES FOR VWHI CH SEALI NG IS APPLI ED. THE COURT SHALL PROVI DE THE DEFEND-
ANT WTH ANY MATERI ALS SUBM TTED TO THE COURT | N RESPONSE TO THE DEFEND-
ANT" S PETI TI ON; AND

( NO CHARGES FOR ANY OFFENSE ARE PENDI NG AGAI NST THE DEFENDANT.

3. AT THE REQUEST OF THE DEFENDANT OR THE DI STRI CT ATTORNEY OF A COUN-
TY I N WH CH THE DEFENDANT COW TTED A CRI ME THAT IS THE SUBJECT OF THE
SEALI NG APPLI CATION, THE COURT MAY CONDUCT A HEARI NG TO CONSI DER AND
REVI EW ANY RELEVANT EVI DENCE OFFERED BY EI THER PARTY THAT WOULD AID THE
COURT IN ITS DECISION WHETHER TO SEAL THE RECORDS OF THE DEFENDANT' S
ARRESTS, PROSECUTI ONS AND CONVI CTI ONS. I N MAKI NG SUCH A DETERM NATI ON,
THE COURT SHALL CONSI DER ANY RELEVANT FACTORS, | NCLUDI NG BUT NOT LI M TED
TO

(A) THE Cl RCUMSTANCES AND SERI OQUSNESS OF THE OFFENSE OR OFFENSES THAT
RESULTED | N THE CONVI CTI ON OR CONVI CTI ONS;
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(B) THE CHARACTER OF THE DEFENDANT, | NCLUDI NG WHAT STEPS THE PETI TI O\
ER HAS TAKEN SINCE THE TIME OF THE OFFENSE TOWRD PERSONAL REHABI LI -
TATION, | NCLUDING TREATMENT, WORK, SCHOOL, OR OTHER PERSONAL HI STORY
THAT DEMONSTRATES REHABI LI TATI ON;

(C) THE DEFENDANT' S CRI M NAL HI STORY;

(D) THE IMPACT OF SEALING THE DEFENDANT' S RECORDS UPON HI S OR HER
REHABI LI TATION AND H'S OR HER SUCCESSFUL AND PRODUCTI VE REENTRY AND
REI NTEGRATI ON | NTO SOCI ETY, AND ON PUBLI C SAFETY; AND

(E) ANY STATEMENTS MADE BY THE VI CTIM OF THE OFFENSE WHERE THERE IS IN
FACT A VI CTIM OF THE CRI ME.

4. \WHEN A COURT ORDERS SEALI NG PURSUANT TO THI'S SECTI ON, ALL OFFI Cl AL
RECORDS AND PAPERS RELATING TO THE ARRESTS, PROSECUTIONS,  AND
CONVI CTI ONS, | NCLUDI NG ALL DUPLI CATES AND COPI ES THEREOF, ON FILE W TH
THE DI VI SION OF CRIM NAL JUSTI CE SERVI CES OR ANY COURT SHALL BE SEALED
AND NOT MADE AVAILABLE TO ANY PERSON OR PUBLI C OR PRI VATE AGENCY:
PROVI DED, HOAEVER, THE DIVISION SHALL RETAIN ANY FINGERPRINTS, PALM
PRI NTS, PHOTOGRAPHS, OR DI Gl TAL | MAGES OF THE SAME.

5. WHEN THE COURT ORDERS SEALI NG PURSUANT TO THI'S SECTI ON, THE CLERK
OF SUCH COURT SHALL | MVEDI ATELY NOTI FY THE COMM SSI ONER OF THE DI VI SI ON
OF CRI M NAL JUSTI CE SERVI CES, AND ANY COURT THAT SENTENCED THE DEFENDANT
FOR AN OFFENSE WH CH HAS BEEN CONDI TI ONALLY SEALED, REGARDI NG THE
RECORDS THAT SHALL BE SEALED PURSUANT TO TH S SECTI ON.

6. RECORDS SEALED PURSUANT TO THI'S SECTI ON SHALL BE MADE AVAI LABLE TO

(A) THE DEFENDANT OR THE DEFENDANT' S DES|I GNATED AGENT;

(B) QUALIFIED AGENCIES, AS DEFINED IN SUBDIVISION NINE OF SECTION
El GHT HUNDRED THI RTY-FIVE OF THE EXECUTI VE LAW AND FEDERAL AND STATE
LAW ENFORCEMENT AGENCI ES, WHEN ACTING WTH N THE SCOPE OF THEIR LAW
ENFORCEMENT DUTI ES;

(C) ANY STATE OR LOCAL OFFI CER OR AGENCY W TH RESPONSI BI LI TY FOR THE
| SSUANCE OF LI CENSES TO POSSESS GUNS, WHEN THE PERSON HAS MADE APPLI CA-
TI ON FOR SUCH A LI CENSE;

(D) ANY PROSPECTI VE EMPLOYER OF A POLI CE OFFI CER OR PEACE OFFI CER AS
THOSE TERMS ARE DEFI NED | N SUBDI VI SI ONS THI RTY- THREE AND THI RTY- FOUR OF
SECTION 1.20 OF THI'S CHAPTER, | N RELATI ON TO AN APPLI CATI ON FOR EMPLOY-
MENT AS A POLI CE OFFI CER OR PEACE OFFI CER, PROVI DED, HOWEVER, THAT EVERY
PERSON WHO | S AN APPLI CANT FOR THE PCSI TI ON OF POLI CE OFFI CER OR PEACE
OFFI CER SHALL BE FURNISHED W TH A COPY OF ALL RECORDS OBTAI NED UNDER
TH' S PARAGRAPH AND AFFORDED AN OPPORTUNI TY TO MAKE AN EXPLANATI ON THERE-
TO, OR

(E) THE CRIM NAL JUSTI CE | NFORMATI ON SERVI CES DI VI SION OF THE FEDERAL
BUREAU OF | NVESTI GATION, FOR THE PURPCSES OF RESPONDI NG TO QUERI ES TO
THE NATI ONAL | NSTANT CRI M NAL BACKGROUND CHECK SYSTEM REGARDI NG ATTEMPTS
TO PURCHASE OR OTHERW SE TAKE POSSESSI ON OF FI REARMS, AS DEFINED IN 18
USC 921 (A) (3).

7. IF, WTH N TEN YEARS FOLLON NG THE ENTRY OF THE JUDGMENT OR, |F THE
DEFENDANT WAS SENTENCED TO A CONDITIONAL DI SCHARGE OR A PERI 0D OF
PROBATI ON, | NCLUDI NG A PERI OD OF | NCARCERATION | MPCSED | N CONJUNCTI ON
W TH A SENTENCE OF PROBATI ON OR CONDI Tl ONAL DI SCHARGE, THE COMPLETI ON OF
THE DEFENDANT' S TERM OF PROBATI ON OR CONDI TI ONAL DI SCHARGE, OR | F THE
DEFENDANT WAS SENTENCED TO | NCARCERATI ON, THE DEFENDANT' S RELEASE FROM
| NCARCERATI ON, THE PERSON WHO |S THE SUBJECT OF SUCH RECORDS SEALED
PURSUANT TO TH' S SECTI ON | S ARRESTED FOR OR FORMALLY CHARGED WTH ANY
M SDEMEANOR OR FELONY OFFENSE, SUCH RECORDS SHALL BE UNSEALED | MVEDI ATE-
LY AND REMAI N UNSEALED; PROVI DED, HOWEVER, THAT |F SUCH NEW M SDEMEANOR
OR FELONY ARREST RESULTS IN A TERM NATION I N FAVOR OF THE ACCUSED AS
DEFINED IN SUBDIVISION THREE OF SECTION 160.50 OF TH S ARTI CLE OR BY
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CONVI CTI ON FOR A NON- CRI M NAL OFFENSE AS DESCRI BED | N SECTI ON 160.55 OF
THI'S ARTI CLE, SUCH UNSEALED RECORDS SHALL BE CONDI Tl ONALLY SEALED PURSU-
ANT TO THI S SECTI ON

8. NO DEFENDANT SHALL BE REQUI RED OR PERM TTED TO WAI VE ELI d BI LI TY
FOR CONDI TI ONAL SEALI NG PURSUANT TO THI S SECTION AS PART OF A PLEA OF
GUILTY, SENTENCE OR ANY AGREEMENT RELATED TO A CONVI CTI ON FOR AN ELI 4@ -
BLE OFFENSE AND ANY SUCH WAI VER SHALL BE DEEMED VO D AND WHOLLY UNEN-
FORCEABLE

S 2. Subdivision 16 of section 296 of the executive |law, as separately
anmended by section 3 of part N and section 14 of part AAA of chapter 56
of the laws of 2009, is anended to read as foll ows:

16. It shall be an unlawful discrimnatory practice, unless specif-
ically required or permtted by statute, for any person, agency, bureau,
corporation or association, including the state and any political subdi-
vision thereof, to nake any inquiry about, whether in any formof appli-
cation or otherwise, or to act wupon adversely to the individua
i nvol ved, any arrest or crimnal accusation of such individual not then
pendi ng against that individual which was followed by a term nation of
that crimnal action or proceeding in favor of such individual, as
defined in subdivision two of section 160.50 of the crimnal procedure
law, or by a youthful offender adjudication, as defined in subdivision
one of section 720.35 of the crimnal procedure |aw, or by a conviction
for a violation seal ed pursuant to section 160.55 of the crimnal proce-
dure law or by a conviction which is sealed pursuant to section 160.56
OR 160.58 of the crimnal procedure law, in connection with the |icens-
i ng, enploynent or providing of credit or insurance to such i ndividual;
provi ded, further, that no person shall be required to divul ge inform-
tion pertaining to any arrest or crimnal accusation of such individua
not then pendi ng agai nst that individual which was followed by a term -
nation of that crimnal action or proceeding in favor of such individ-
ual, as defined in subdivision tw of section 160.50 of the crimna
procedure law, or by a youthful offender adjudication, as defined in
subdi vi si on one of section 720.35 of the crimnal procedure law, or by a
conviction for a violation sealed pursuant to section 160.55 of the
crimnal procedure law, or by a conviction which is sealed pursuant to
section 160.56 OR 160.58 of the crimnal procedure |aw. The provisions
of this subdivision shall not apply to the licensing activities of
governmental bodies in relation to the regulation of guns, firearns and
ot her deadly weapons or in relation to an application for enploynent as
a police officer or peace officer as those terns are defined in subdivi-
sions thirty-three and thirty-four of section 1.20 of the crimna
procedure |law, provided further that the provisions of this subdivision
shall not apply to an application for enploynent or menbership in any
| aw enf orcenent agency with respect to any arrest or crimnal accusation
whi ch was followed by a youthful offender adjudication, as defined in
subdi vi si on one of section 720.35 of the crimnal procedure law, or by a
conviction for a violation sealed pursuant to section 160.55 of the
crimnal procedure law, or by a conviction which is sealed pursuant to
section 160.56 OR 160.58 of the crimnal procedure |aw.

S 3. This act shall take effect on the sixtieth day after it shal
have becone a |l aw and shall apply to all convictions occurring prior to,
on, and after such date.



