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STATE OF NEW YORK

5664
2013- 2014 Regul ar Sessi ons
I N SENATE
June 3, 2013

Introduced by Sen. LANZA -- read twice and ordered printed, and when
printed to be conmmitted to the Conmttee on |Insurance

AN ACT to anend the insurance law, in relation to unfair claim settle-
ment practices

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The insurance |aw is anmended by addi ng a new section 2601-a
to read as foll ows:

S 2601- A. UNFAI R CLAI M SETTLEMENT PRACTI CES; Cl VIL REMEDY. (A THE
HOLDER OF A POLI CY | SSUED OR RENEVWED PURSUANT TO THI S CHAPTER SHALL HAVE
A PRIVATE RIGHT OF ACTION AGAI NST ANY | NSURER DO NG BUSI NESS IN THI S
STATE FOR DAMAGES AS PROVIDED IN THIS SECTION UPON SUCH POLI CYHOLDER
PROVI NG BY A PREPONDERANCE OF THE EVI DENCE THAT SUCH | NSURER S REFUSAL
TO PAY OR UNREASONABLE DELAY | N PAYMENT TO THE POLI CYHOLDER OF AMOUNTS
CLAIMED TO BE DUE UNDER A POLICY WAS NOT SUBSTANTI ALLY JUSTI FI ED. AN
| NSURER |'S NOT SUBSTANTI ALLY JUSTI FI ED I N REFUSI NG TO PAY OR I N UNREA-
SONABLY DELAYI NG PAYMENT WHEN THE | NSURER:

(1) FAILED TO PROVIDE THE POLICYHOLDER W TH ACCURATE | NFORMATI ON
CONCERNI NG POLI CY PROVI SI ONS RELATI NG TO THE COVERAGE AT | SSUE;

(2) FAILED TO EFFECTUATE IN GOOD FAI TH A PROWT, FAIR AND EQU TABLE
SETTLEMENT OF A CLAI M SUBM TTED BY SUCH POLI CYHOLDER I N WHI CH LI ABI LI TY
OF SUCH | NSURER TO SUCH POLI CYHOLDER WAS REASONABLY CLEAR;

(3) FAILED TO PROVIDE A WRI TTEN DENI AL OF A POLI CYHOLDER S CLAIM W TH
A FULL AND COVPLETE EXPLANATI ON OF SUCH DENI AL, | NCLUDI NG REFERENCES TO
SPECI FI C POLI CY PROVI SI ONS WHEREVER POSSI BLE;

(4) FAILED TO MAKE A FI NAL DETERM NATI ON AND NOTI FY THE POLI CYHOLDER
IN VWRITING OF I TS POSI TION ON BOTH LI ABILITY FOR AND THE | NSURER S VALU
ATION OF A CLAIM WTH N SIX MONTHS OF THE DATE ON WHI CH | T RECEI VED
ACTUAL OR CONSTRUCTI VE NOTI CE OF THE LOSS UPON WHI CH THE CLAI M | S BASED;

(5) FAILED TO ACT I N GOOD FAI TH BY COWPELLI NG A POLI CYHOLDER TO | NSTI -
TUTE SU T TO RECOVER AMOUNTS DUE UNDER | TS POLI CY BY OFFERI NG SUBSTAN-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TIALLY LESS THAN THE AMOUNTS ULTI MATELY RECOVERED I N SUI T BROUGHT BY
SUCH POLI CYHOLDER;

(6) FAILED TO ADVISE A POLI CYHOLDER THAT A CLAI M MAY EXCEED PCLI CY
LIMTS, THAT COUNSEL ASSIGNED BY THE |INSURER MAY BE SUBJECT TO A
CONFLICT OF | NTEREST, OR THAT THE POLI CYHOLDER MAY RETAI N | NDEPENDENT
COUNSEL;

(7) FAILED TO PROVI DE, ON REQUEST OF THE POLI CYHOLDER OR THEI R REPRE-
SENTATI VE, ALL REPORTS, LETTERS OR OTHER DOCUMENTATI ON ARI SI NG FROM THE
| NVESTI GATI ON OF A CLAI M AND EVALUATI NG LI ABILITY FOR OR VALUATION OF
SUCH CLAI M

(8) REFUSED TO PAY A CLAIM W THOUT CONDUCTI NG A REASONABLE | NVESTI -
GATI ON;

(9) NEGOTI ATED OR SETTLED A CLAIM DI RECTLY WTH A POLI CYHOLDER KNOWN
TO BE REPRESENTED BY AN ATTORNEY W THOUT THE ATTORNEY' S KNOALEDGE OR
CONSENT. THI'S SHALL NOT PROH BI T ROUTINE | NQUI RIES TO A POLI CYHOLDER TO
OBTAI N DETAI LS CONCERNI NG THE CLAI M

(10) FAILED TO PAY ON ONE OR MORE ELEMENTS OF A CLAIM WHERE THERE | S
NO DI SPUTE AS TO LI ABI LI TY NOTW THSTANDI NG THE EXI STENCE OF DI SPUTES AS
TO OTHER ELEMENTS OF THE CLAI M WHERE SUCH PAYMENT CAN BE MADE W THOUT
PREJUDI CE TO El THER PARTY; OR

(11) ACTED I N VI OLATI ON OF SECTI ON TWO THOUSAND SI X HUNDRED ONE OF
THI'S ARTI CLE OR ANY REGULATI ON PROMULGATED PURSUANT THERETO.

(B) ANY POLI CYHOLDER WHO ESTABLI SHES LI ABI LI TY PURSUANT TO SUBSECTI ON
(A) OF TH'S SECTI ON SHALL BE ENTI TLED TO RECOVER, | N ADDI TI ON TO AMOUNTS
DUE UNDER THE POLI CY, | NTEREST, COSTS AND DI SBURSEMENTS:

(1) COVPENSATORY DAMAGES EQUAL TO THREE TI MES THE ACTUAL DAMAGES;

(2) SUCH ADDI TI ONAL PUNI TI VE DAMAGES AS THE COURT MAY ALLOW ON A
SHOW NG THAT THE ACTS G VING RISE TO LI ABI LI TY OCCUR W TH SUCH FREQUENCY
AS TO | NDI CATE A GENERAL BUSI NESS PRACTI CE; AND

(3) REASONABLE ATTORNEYS' FEES | NCURRED BY THE POLI CYHOLDER FROM THE
DATE OF THE LOSS, | N RECOVERI NG MONI ES DUE PURSUANT TO THE TERMS OF THE
POLI CY.

(© ANY POLI CYHOLDER MAY RECOVER DAMAGES FROM AN | NSURER DO NG BUSI -
NESS I N TH S STATE PURSUANT TO THI S SECTI ON El THER AS PART OF AN ACTI ON
TO RECOVER UNDER THE TERMS OF AN | NSURANCE POLICY OR I N A SEPARATE
ACTI ON.

(D) IN ANY TRIAL OF A CAUSE OF ACTION ASSERTED AGAINST AN | NSURER
PURSUANT TO THI S SECTI ON, EVI DENCE OF SETTLEMENT DI SCUSSI ONS WRI TTEN AND
VERBAL OFFERS TO COWROM SE AND OTHER EVI DENCE RELATI NG TO THE CLAI M5
PROCESS SHALL BE ADM SSI BLE. | F CAUSES OF ACTI ON RELATING TO LIABILITY
OF THE |INSURER UNDER THE POLI CY AND UNDER THI S SECTI ON ARE ALLEGED I N
THE SAME ACTI ON, THE COURT MAY BI FURCATE THE TRIAL OF ISSUES SO AS TO
AVO D PREJUDI CE TO THE | NSURER ON THE | SSUE OF LI ABILITY UNDER THE PQOLI -
CY AND FACILITATE ADMSSIBILITY OF EVIDENCE ON THE CAUSES OF ACTI ON
ASSERTED PURSUANT TO THI S SECTI ON.

(E) ALL AMOUNTS RECOVERED FROM AN | NSURER AS DAMAGES AND REASONABLE
ATTORNEYS' FEES IN ANY ACTION AUTHORIZED IN TH' S SECTI ON SHALL BE
EXCLUDED BY THE INSURER I N I TS DETERM NATIONS OF THE PREM UMS |IT WLL
CHARGE ALL POLI CYHOLDERS ON ALL PCLICIES | SSUED BY IT.

(F) NOTHHNG IN TH'S SECTION SHALL BE CONSTRUED TO LIMT A
POLI CYHOLDER S RIGHT TO A TRIAL BY JURY FOR ANY CLAIM5S ARISING UNDER
THI S SECTI ON.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a |law, and shall apply to all
acts and om ssions by insurers occurring on or after such effective
dat e.



