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STATE OF NEW YORK

5635
2013- 2014 Regul ar Sessi ons
I N SENATE
May 30, 2013

Introduced by Sen. BALL -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Veterans, Honeland Securi -
ty and Mlitary Affairs

AN ACT to anend the executive law, the crimnal procedure law, and the
penal law, in relation to the prevention of terrorist attacks

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. The legislature finds and declares

that preventing terrorist attacks on our citizens - including not only
possi bl e deaths and injuries, but also crushing econonic harm or even
chaos - is a conpelling governmental interest.

The legislature further finds and declares that since both |aw
enf orcenent resources and the tinme necessary to make an initial decision
regardi ng stopping and questioning are very limted, this conpelling
governmental interest demands that | aw enforcenent nust be afforded the
nmeans of identification of potential terrorist suspects as effectively
and efficiently as possible so that they may be stopped, questioned,
frisked, and/or searched.

The legislature also finds and declares that honel and security experts
have suggested that, while no one single factor is definitive, a wde
variety of factors, such as the following, can help identify potentia
terrori smsuspects:

1. Wearing heavy clothing in warm weat her;

2. Carrying a briefcase, duffle bag or backpack wth protrusions or
visible wres;

3. Displaying uncharacteristic nervousness and/ or inappropriate sweat-
I ng,

4. An inability or unwillingness to nmake eye contact; and/or

5. Chemi cal burns on clothing or stains on hands.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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For this reason, |aw enforcenent personnel are often asked to | ook for
and consider such factors in determ ning which persons to stop, ques-
tion, frisk and/or search

The legislature additionally finds and declares that many honel and
security experts have further suggested, and the history of nodern
terrorism has confirned, that the national origin of a person can also
be a very inportant, if not crucial factor, along with others, in iden-
tifying potential terrorist suspects. Accordingly, honeland security
experts have additionally suggested, and such experience has confirnmed,
that nmany terrorism acts are performed by radical individuals with

national origins fromcountries such as: Afghanistan, Pakistan, Iran,
Syria, Yenen, Lebanon, lraq, Egypt, Saudi Arabia, Libya, N geria, Soma-
lia, Algeria, Russia, Peru, Philippines, Mali, |Indonesia, and Ml aysi a.

As a result, the use of national origin serves a conpelling governnental
interest in helping | aw enforcenent personnel to determ ne effectively
and efficiently, along with other factors, which persons to stop, ques-
tion, frisk and/or search

The legislature further finds and determnes, that the good faith
guestioning or searching of a suspicious terrorist suspect, has only
nonentary consequences for innocent persons, and can prevent nonunental
and enornmous public harmand injury, unlike other governnental decisions
uphel d by the Suprenme Court of the United States, which have | asting and
very significant adverse consequences for the conpelling interest use of
et hnic or racial decisions.

Therefore, the legislature fines that, in the interest of ensuring the
nost effective terrorist prevention which neets United States and New
York State constitutional protections, it is necessary to enact a |aw
which will authorize Iaw enforcenent personnel to consider nationa
origin as one of many factors which could be used in identifying persons
who can be initially stopped, questioned, frisked and/ or searched.

S 2. The executive |law is anended by adding a new section 837-s to
read as foll ows:

S 837-S. POTENTI AL TERRORI ST SUSPECT PROFILE. NOTW THSTANDI NG ANY
STATE OR LOCAL LAW RULE OR REGULATI ON TO THE CONTRARY

1. FOR PURPCSES OF THI S SECTI ON, "POTENTI AL TERRORI ST SUSPECT PROFI LE"
SHALL MEAN MULTI PLE FACTORS WHI CH DETERM NE THE EXI STENCE OF A REASON
ABLE | NDI VI DUALI ZED SUSPI Cl ON AND/ OR PROBABLE CAUSE AND PROVIDE CAUSE
FOR A PEACE OFFI CER OR POLI CE OFFI CER TO LAWFULLY JUSTI FY THE STOPPI NG
OF A MOTOR VEHI CLE, THE STOPPING AND QUESTIONING OF AN | NDI VI DUAL,
AND/ OR THE STOPPI NG AND FRI SKI NG OF AN | NDI VI DUAL, | N FURTHERANCE OF THE
GOVERNMVENT' S COWPELLI NG | NTEREST | N DETERRI NG TERRORI ST ATTACKS. ONE OF
THESE FACTORS MAY BE THE NATI ONAL ORIG N OF THE | NDI VI DUAL, PARTI CULARLY
A GOOD FAI TH SUSPI Cl ON THAT THE | NDI VIDUAL TO BE STOPPED, QUESTI ONED,
FRI SKED OR SEARCHED HAS TIES TO ANY COUNTRY WHI CH HAS HAD A HI STORY OF
MAI NTAI Nl NG A TERRORI ST ORGANI ZATI ON, INCLUDING BUT NOT LIMTED TQ
AFGHANI STAN, PAKI STAN, | RAN, SYRI A YEMEN, LEBANON, |RAQ EGYPT, SAUD
ARABI A, LIBYA, NIGERIA, SOVALIA, ALGERIA, RUSSIA, PERU, PHI LIPPINES,
MALI, | NDONESI A, OR MALAYSI A

2. FOR PURPCSES OF THI'S SECTION "NATIONAL ORI G N' SHALL | NCLUDE
" ANCESTRY" .

3. A PEACE OFFI CER OR POLI CE OFFI CER, AS DEFINED IN SECTION 1.20 OF
THE CRIMNAL PROCEDURE LAW MAY CONSIDER THE NATIONAL ORIG N OF A
SUSPECT AS ONE OF MANY FACTORS I N A POTENTI AL TERRORI ST SUSPECT PROFI LE
VHCH HE OR SHE COULD USE TO | DENTI FY PERSONS WHO COULD BE STOPPED
QUESTI ONED, FRI SKED ANDY OR SEARCHED | N FURTHERANCE OF THE GOVERNVENT' S
COVPELLI NG | NTEREST | N DETERRI NG TERRORI ST ATTACKS; PROVI DED, HOWEVER
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THAT SUCH NATI ONAL ORIG N SHALL NOT BE THE SOLE CRITERIA UTILIZED FOR
MAKI NG THE DECISI ON. RATHER, THE NATI ONAL ORI G N OF THE | NDI VI DUAL MAY
BE UTI LI ZED AS ONLY ONE OF SEVERAL FACTORS, AND SUCH PEACE OFFICERS OR
POLICE OFFICERS SHALL ENGAGE IN A H GHLY |INDIVIDUALI ZED, HOLISTIC
CONS| DERATI ON OF EACH PERSON' S TOTALI TY OF CHARACTERI STICS AND FACTORS
IN CARRYING OUT H'S OR HER LAW ENFORCEMENT FUNCTI ONS, | NCLUDI NG DETER-
M NI NG WHO TO STOP, QUESTI ON, FRI SK AND/ OR SEARCH.

S 3. The crimnal procedure law is anended by adding a new section
140.60 to read as foll ows:

S 140. 60 POTENTI AL TERRORI ST SUSPECT PROFI LE.

NOTW THSTANDI NG ANY STATE OR LOCAL LAW RULE OR REGULATI ON TO THE
CONTRARY:

1. FOR PURPCSES OF THI S SECTI ON, "POTENTI AL TERRORI ST SUSPECT PROFI LE"
SHALL MEAN MULTI PLE FACTORS WHI CH DETERM NE THE EXI STENCE OF A REASON
ABLE | NDI VI DUALI ZED SUSPI Cl ON AND/ OR PROBABLE CAUSE AND PROVI DE CAUSE
FOR A PEACE OFFI CER OR POLI CE OFFI CER TO LAWFULLY JUSTIFY THE STOPPI NG
O A MOTOR VEH CLE, THE STOPPING AND QUESTI ONl NG OF AN | NDI VI DUAL,
AND/ OR THE STOPPI NG AND FRI SKI NG OF AN | NDI VI DUAL, | N FURTHERANCE OF THE
GOVERNVENT' S COVPELLI NG | NTEREST | N DETERRI NG TERRORI ST ATTACKS. ONE OF
THESE FACTORS MAY BE THE NATI ONAL ORIG N OF THE | NDI VI DUAL, PARTI CULARLY
A GOOD FAITH SUSPICI ON THAT THE | NDI VI DUAL TO BE STOPPED, QUESTI ONED,
FRI SKED OR SEARCHED HAS TI ES TO ANY COUNTRY WHI CH HAS HAD A HI STORY OF
MAI NTAINING A TERRORI ST ORGAN ZATI ON, | NCLUDING BUT NOT LIMTED TG,
AFGHANI STAN, PAKI STAN, | RAN, SYRI A, YEMEN, LEBANON, | RAQ EGYPT, SAUDI
ARABI A, LIBYA, N CGERIA  SOVWALIA ALGERIA, RUSSIA PERU, PHI LIPPINES,
MALI, | NDONESI A, OR MALAYSI A

2. FOR PURPOSES OF THI'S SECTION "NATIONAL ORIG N' SHALL | NCLUDE
" ANCESTRY" .

3. A PEACE OFFICER OR POLICE OFFI CER, AS DEFINED IN SECTION 1.20 OF
TH S CHAPTER, MAY CONSI DER THE NATIONAL ORIA N OF A SUSPECT AS ONE OF
MANY FACTORS | N A POTENTI AL TERRORI ST SUSPECT PROFI LE WHI CH HE OR SHE
COULD USE TO | DENTI FY PERSONS WHO COULD BE STOPPED, QUESTI ONED, FRI SKED
AND/ OR  SEARCHED | N FURTHERANCE OF THE GOVERNVENT' S COVPELLI NG | NTEREST
| N DETERRI NG TERRORI ST ATTACKS; PROVI DED, HOWEVER, THAT SUCH NATI ONAL
ORIG N SHALL NOT BE THE SOLE CRI TERI A UTI LI ZED FOR MAKI NG THE DECI SI ON.
RATHER, THE NATI ONAL ORIG N OF THE I NDI VI DUAL MAY BE UTILIZED AS ONLY
ONE OF SEVERAL FACTORS, AND SUCH PEACE OFFI CERS OR POLI CE OFFI CERS SHALL
ENGAGE IN A H GHLY | NDI VIDUALI ZED, HOLISTIC CONSIDERATION OF EACH
PERSON S TOTALI TY OF CHARACTERI STI CS AND FACTORS I N CARRYING QUT HHS OR
HER LAW ENFORCEMENT FUNCTI ONS, | NCLUDI NG DETERM NI NG WHOM TO STOP, QUES-
TION, FRI SK AND/ OR SEARCH.

S 4. The penal law is anended by adding a new section 490.02 to read
as foll ows:

S 490. 02 LI ABILITY PROTECTI ON FOR NATI ONAL ORI G N PROFI LI NG

1. ANY PERSON WHO STOPS, QUESTI ONS, FRI SKS OR SEARCHES AN | NDI VI DUAL,
W TH THE | NTENTI ON OF PREVENTI NG AN ACT OF TERRORI SM UPON A GOOD FAI TH
SUSPI CI ON THAT THE I NDI VIDUAL TO BE STOPPED, QUESTIONED, FRISKED OR
SEARCHED, HAS TI ES TO ANY COUNTRY WHI CH HAS HAD A HI STORY OF MAI NTAI NI NG
A TERRORI ST ORGANI ZATI ON, | NCLUDING BUT NOT LIMTED TO, AFGHANI STAN,
PAKI STAN, | RAN, SYRI A, YEMEN, LEBANON, | RAQ EGYPT, SAUDI ARABIA, LIBYA,
NI GERI A, SOMALI A, ALGERIA, RUSSI A, PERU, PHI LIPPINES, MALI, | NDONESI A,
OR MALAYSIA, SHALL BE | MMUNE FROM CIVIL AND CRIM NAL LI ABILITY FOR SUCH
STOP, QUESTI ONI NG FRI SK OR SEARCH.

2. AN ACTI ON ALLEG NG THAT A STOP, QUESTI ONING FRI SK OR SEARCH BY A
PERSON OR AN [INDIVIDUAL, WTH THE I NTENTI ON OF PREVENTI NG AN ACT OF
TERRORISM UPON A GOOD FAITH SUSPICION THAT THE |IND VIDUAL TO BE
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STOPPED, QUESTI ONED, FRI SKED OR SEARCHED, HAS TIES TO ANY COUNTRY WHI CH
HAS HAD A HI STORY OF MAI NTAINING A TERRORI ST ORGAN ZATI ON, | NCLUDI NG
BUT NOT LIMTED TO AFGHANI STAN, PAKI STAN, | RAN, SYRI A, YEMEN, LEBANON,
| RAQ EGYPT, SAUDI ARABIA, LIBYA, N GERIA SOVALIA ALGERI A RUSSIA,
PERU, PHI LI PPI NES, MALI, | NDONESI A, OR MALAYSIA, WAS NOT MADE IN GOOD
FAITH, MJST BE PLED W TH PARTI CULARI TY PURSUANT TO SUBDI VI SION (B) OF
RULE THREE THOUSAND S| XTEEN OF THE Cl VIL PRACTI CE LAW AND RULES.
S 5. This act shall take effect immediately.



