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STATE OF NEW YORK

5501--A
2013- 2014 Regul ar Sessi ons
I N SENATE
May 16, 2013

I ntroduced by Sens. BALL, SAMPSON -- read tw ce and ordered printed, and
when printed to be conmtted to the Conmttee on Finance -- commttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to anend the executive law, in relation to authorizing the estab-
lishment and operation of public-private partnerships for t he
construction and operation of public infrastructure

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The | egislature hereby finds that there
is a public need for tinmely developnent and/or operation of public
infrastructure within the state that address the needs identified by the
state and its political subdivisions by relieving the burden of rea
property taxation, creating private sector jobs, attracting gl oba
econoni ¢ devel opnment, creating opportunities for small, mnority-owned
and worren- owned busi nesses, enhanci ng econom ¢ efficiency and that such
public need nmay not be wholly satisfied by existing nethods of procure-
ment and operation in which qualifying public infrastructure is devel-
oped and/or operated. Aut hori zing private entities to devel op and/ or
operate one or nore public infrastructure may result in the devel opnment
and/ or operation of such infrastructure to the public in a nore tinely,
nore efficient, or less costly fashion, thereby serving the public safe-
ty and wel fare.

It is the intent of this act, anobng other things, to encourage invest-
nment in the state by private entities that facilitates the devel opnent
and operation of public infrastructure. Accordingly, public and private
entities may have the greatest possible flexibility in contracting with
each other for the provision of the governnental services which are the
subj ect of this act.

S 2. The executive law is anended by adding a new article 14-A to read
as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD0O8875- 04- 3
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ARTI CLE 14-A
PUBLI C- PRI VATE PARTNERSHI P | N
PUBLI C | NFRASTRUCTURE
SECTI ON 275. DEFI NI TI ONS.
275-A. PUBLI G- PRI VATE PARTNERSHI P BOARD.
276. PONERS, RIGHTS, DUTIES AND LI M TATI ONS OF PARTI ES.
277. PROCUREMENT.
278. MULTI PLE PUBLI C ENTI TI ES AND SPECI AL PURPOSE VEH CLES.
278- A. COVMPREHENS| VE AGREEMENTS.
279. MATERI AL DEFAULT; REMEDI ES.
279-A. PUBLI C WORK.
280. CONSTRUCTI ON.
281. SEVERABI LI TY.

S 275. DEFI N TI ONS. AS USED IN TH S ARTI CLE, THE FOLLOW NG TERMS
SHALL HAVE THE FOLLOW NG MEANI NGS:

1. "AFFECTED JURI SDI CTI ON* MEANS ANY COUNTY, CTY, TOA, SCHOOL
DSTRRCT OR WVILLAGE IN VWHCH ALL OR A PORTION OF QUALI FYI NG PUBLI C
| NFRASTRUCTURE IS LOCATED AND ANY OTHER RESPONSIBLE PUBLIC ENTITY
DI RECTLY AFFECTED BY THE QUALI FYI NG PUBLI C | NFRASTRUCTURE.

2. "BOARD' MEANS THE PUBLI C- PRI VATE PARTNERSHI P BOARD.

3. "COVPREHENSI VE AGREEMENT" MEANS THE COVPREHENSI VE AGREEMENT BETWEEN
THE PRI VATE ENTI TY AND THE LEAD PUBLI C ENTI TY.

4. "1 NFRASTRUCTURE" MEANS PHYSI CAL STRUCTURES AND/ OR FACI LI TI ES NECES-
SARY FOR THE OPERATI ON OF A PUBLI C ENTITY.

5. "I NTERI M AGREEMENT" MEANS THE | NTERI M AGREEMENT, | NCLUDI NG A MEMO-
RANDUM OF UNDERSTANDI NG OR Bl NDI NG PRELI M NARY AGREEMENT, THAT MAY BE
ENTERED | NTO BETWEEN THE PRIVATE ENTITY AND THE LEAD PUBLI C ENTI TY
PURSUANT TO SECTI ON TWO HUNDRED SEVENTY- SEVEN OF TH S ARTI CLE.

6. "LEAD PUBLI C ENTI TY" MEANS A PUBLI C ENTITY, | NCLUDI NG LOCAL GOVERN-
MENTS AND REG ONAL AUTHORI TI ES, THAT HAS THE POAER TO DEVELOP AND/ OR
OPERATE THE QUALI FYI NG PUBLI C | NFRASTRUCTURE.

7. "NMATERI AL DEFAULT" MEANS ANY DEFAULT BY THE PRI VATE ENTITY IN THE
PERFORMANCE COF I TS DUTI ES UNDER THE COVPREHENSI VE OR | NTERIM AGREEMENT
THAT JEOPARDI ZES ADEQUATE SERVI CE TO THE PUBLI C FROM QUALI FYI NG PUBLI C
| NFRASTRUCTURE AND REMAI NS UNREMEDI ED AFTER THE LEAD PUBLIC ENTITY HAS
PROVI DED NOTICE TO THE PRI VATE ENTI TY AND A REASONABLE CURE PERI OD HAS
ELAPSED.

8. "PRIVATE ENTI TY" MEANS ANY NATURAL PERSQON, CORPORATION, PARTNER-
SH P, LIMTED LIABILITY COVANY | NCLUD NG A SPECI AL PURPOSE VEH CLE,
NOT- FOR- PROFI T CORPORATI ON OR OTHER BUSI NESS ENTI TY.

9. "PUBLIC ENTITY" MEANS THE STATE AND ANY AGENCY OR AUTHORI TY THERE-
OF, ANY COUNTY, CTY, TOMN, VILLAGE OR SCHOOL DI STRI CT AND ANY OTHER
PCLI TI CAL SUBDI VI SI ON, AGENCY OR AUTHORI TY OF ANY OF THE FOREGO NG BUT
SHALL NOT | NCLUDE ANY MUNI CI PAL PUBLI C UTI LI TY.

10. "PUBLI C- PRI VATE PARTNERSHI P* MEANS A PARTNERSH P BETWEEN A PUBLI C
ENTI TY AND A PRI VATE ENTITY OR PRI VATE ENTITIES, WH CH I S FORMED FOR THE
PURPOSE OF FUNDI NG THE DESI GN AND/ OR CONSTRUCTI ON OF PUBLI C | NFRASTRUC-
TURE, AND/ OR OPERATI NG ANDY OR MAI NTAI NI NG PUBLI C | NFRASTRUCTURE FOLLOW
I NG COVPLETI ON OF CONSTRUCTI ON.

11. " QUALI FYI NG PUBLI C | NFRASTRUCTURE" MEANS | NFRASTRUCTURE DEVELOPED
AND/ OR OPERATED BY A PRI VATE ENTITY PURSUANT TO THI S ARTI CLE.

12. "REVENUES' MEANS ALL REVENUES, | NCLUDI NG BUT NOT LIMTED TGO
I NCOVE, EARNI NGS5, USER FEES, LEASE PAYMENTS, ALLOCATIONS, FEDERAL,
STATE, REGQ ONAL AND LOCAL APPROPRI ATI ONS OR THE APPROPRI ATI ONS OR OTHER
FUNDS AVAI LABLE TO ANY POLI TI CAL SUBDI VI SI ON, AUTHORI TY OR | NSTRUMENTAL-
| TY THERECF, BOND PROCEEDS, EQUI TY | NVESTMENTS ANDY OR SERVI CE PAYMENTS
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ARISING OUT OF OR I N CONNECTI ON W TH SUPPORTI NG THE DEVELOPMENT AND/ OR
OPERATI ON OF A QUALI FYI NG PUBLI C CAPI TAL FACILITY, [|NCLUDI NG W THOUT
LI M TATI ON, MONEY RECElI VED AS GRANTS OR OTHERW SE FROM THE UNI TED STATES
OF AMERI CA, FROM ANY PUBLI C ENTITY, OR FROM ANY AGENCY OR | NSTRUMENTALI -
TY OF THE FOREGO NG I N Al D OF SUCH FACI LI TY.

13. "SPECI AL PURPCSE VEH CLE" MEANS A LI M TED LI ABI LI TY COVWANY FORVED
FOR THE PURPOSE SPECI FI ED I N SUBDI VI SION (M OF SECTI ON TWO HUNDRED TWO
OF THE LIM TED LI ABI LI TY COVPANY LAW

S 275-A. PUBLI G- PRI VATE PARTNERSH P BOARD. 1. THERE SHALL BE ESTAB-
LI SHED A PUBLI C- PRI VATE PARTNERSHI P BOARD TO BE COMPOSED OF THE FOLLOW
I NG SEVEN MEMBERS:

(A) THE COW SSI ONER OF TRANSPORTATI ON, WHO SHALL BE THE CHAIR OF THE
BOARD.

(B) TWO MEMBERS APPQO NTED BY THE GOVERNOR;

(© TWO MEMBERS APPO NTED BY MAJORITY VOTE OF THE SENATE; AND

(D) TWO MEMBERS APPO NTED BY MAJORI TY VOTE OF THE ASSEMBLY.

2. THE MEMBERS OF THE BOARD APPO NTED BY THE GOVERNCOR, THE SENATE AND
THE ASSEMBLY SHALL SERVE AT THE PLEASURE OF THEI R APPO NTI NG AUTHORI TY.
SUCH APPO NTED MEMBERS SHALL HOLD NO OTHER PUBLI C OFFI CE OR PGSI Tl ON,
AND SHALL HAVE EXPERTI SE I N PUBLI C FI NANCE, LAW LAND USE AND PUBLIC
PLANNI NG, CAPI TAL CONSTRUCTI QN, OR PUBLI C ADM NI STRATI ON. ALL MEMBERS OF
THE BOARD SHALL BE RESI DENTS OF THE STATE.

3. FOUR MEMBERS OF THE BQOARD SHALL CONSTI TUTE A QUORUM AND ANY ACTI ON
BY THE BOARD SHALL REQUIRE A MAJORI TY OF THE WHOLE NUMBER OF THE MEMBERS
OF THE BOARD. THE MEMBERS OF THE BOARD SHALL RECEI VE NO COVPENSATI ON FOR
THE PERFORVANCE OF THEI R DUTI ES PURSUANT TO THI' S SECTI ON, BUT SHALL BE
ENTI TLED TO THEI R ACTUAL AND NECESSARY EXPENSES | NCURRED | N PERFORM NG
THEI R DUTI ES PURSUANT TO THI S ARTI CLE.

4. ALL VACANCI ES IN THE MEMBERSH P OF THE BOARD SHALL BE FI LLED W THI N
TH RTY DAYS OF THE VACANCY.

5. NO MEMBER OF THE BOARD SHALL, DI RECTLY OR | NDI RECTLY, OW, HAVE ANY
FI NANCI AL I NTEREST I N, BE ASSOCI ATED W TH OR RECEI VE ANY FEE, COW S-
SI ON, COVPENSATI ON OR ANY FORM OF CONSI DERATI ON FROM ANY PRI VATE ENTITY
OR SPECIAL PURPCSE VEH CLE VHICH IS SUBJECT TO THE PROVI SIONS OF THI' S
ARTI CLE.

6. THE BOARD SHALL HAVE THE FOLLOW NG PONERS AND DUTI ES:

(A) MEET AS OFTEN AS NECESSARY BUT AT LEAST ANNUALLY;

(B) ADOPT GUI DELI NES ESTABLI SHING THE PROCEDURE BY WHICH A PUBLIC
ENTITY MAY SUBMT A REQUEST FOR A PUBLIC | NFRASTRUCTURE PRQJECT OR A
PRI VATE ENTI TY OR SPECI AL PURPCSE VEH CLE MAY SUBM T AN UNSOLI Cl TED PLAN
FOR A PUBLI C | NFRASTRUCTURE PRQIECT TO THE BOARD;

(C) CONSULT W TH PERSONS AFFECTED BY PROPOSED PUBLIC | NFRASTRUCTURE
PRQIECTS;

(D) EVALUATE AND, VWHERE THE BOARD FI NDS THAT THE REQUESTS OR PLANS FOR
PUBLI C | NFRASTRUCTURE PRQIECTS ARE |IN THE BEST | NTERESTS OF THE STATE
AND A PUBLI C ENTI TY, APPROVE THE REQUEST OR PLANS FOR PUBLI C | NFRASTRUC-
TURE PRQJIECTS. THE BOARD SHALL APPROVE A PROPOSED PUBLI C | NFRASTRUCTURE
PRQIECT BY ADOPTI NG A RESCLUTI ON; AND

(E) SUBM T AN ANNUAL REPORT TO THE GOVERNOR, THE SENATE AND THE ASSEM
BLY DETAILING ALL PUBLIC I NFRASTRUCTURE PRQIECTS EVALUATED AND RESCL-
UTI ONS ADOPTED.

S 276. PONERS, RIGHTS, DUTIES AND LIMTATIONS OF PARTIES. 1. REAL
PROPERTY DEVELOPED, OPERATED OR HELD BY A PRI VATE PARTNER UNDER A
COVPREHENSI VE OR | NTERI M AGREEMENT SHALL BE EXEMPT FROM ANY AND ALL
MUNI CI PAL  AND SCHOOL DI STRICT AD VALOREM AND REAL PROPERTY TAXES THAT
OTHERW SE M GHT BE APPLI CABLE.
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2. THE PRI VATE ENTITY OR SPECI AL PURPCSE VEH CLE SHALL HAVE ALL POVNERS
GRANTED BY LAW TO A PRI VATE ENTI TY OR SPECI AL PURPCSE VEH CLE HAVI NG THE
SAME FORM OF ORGANI ZATI ON AS THE PRI VATE ENTI TY OR SPECI AL PURPCSE VEH -
CLE AND SHALL HAVE THE POAER TO DEVELOP AND/ OR OPERATE THE QUALI FYI NG
PUBLI C | NFRASTRUCTURE.

3. THE PRI VATE ENTITY OR SPECI AL PURPCSE VEH CLE MAY OAN, LEASE OR
ACQUI RE ANY OTHER RI GHT TO USE OR DEVELOP AND OPERATE THE QUALI FYI NG
PUBLI C | NFRASTRUCTURE.

4. SUBJECT TO APPLICABLE PERM T REQUI REMENTS, THE PRI VATE ENTITY OR
SPECI AL PURPOSE VEHI CLE SHALL HAVE THE AUTHORI TY TO CROSS ANY CANAL OR
NAVI GABLE WATERS SO LONG AS THE CRCSSI NG DOES NOT UNREASONABLY | NTERFERE
W TH THEN CURRENT NAVI GATI ON AND USE OF SUCH WATERWAY.

5. EVERY PRI VATE ENTITY OR SPECI AL PURPCSE VEH CLE SHALL:

(A) DEVELOP AND/ OR OPERATE THE QUALI FYI NG PUBLI C | NFRASTRUCTURE I N A
MANNER THAT MEETS THE STANDARDS OF THE LEAD PUBLIC ENTITY FOR PUBLIC
I NFRASTRUCTURE OPERATED AND MAI NTAI NED BY SUCH LEAD PUBLI C ENTITY, ALL
I N ACCORDANCE W TH THE PROVI SI ONS OF THE COMPREHENSI VE AGREEMENT OR THE
| NTERI M AGREEMENT;

(B) KEEP THE QUALIFYING PUBLIC | NFRASTRUCTURE OPEN FOR USE BY THE
MEMBERS OF THE PUBLI C I N ACCORDANCE W TH THE TERMS AND CONDI TI ONS OF THE
COWREHENSI VE OR I NTERIM AGREEMENT AFTER [|ITS |INTIAL OPENI NG UPON
PAYMENT OF THE APPLI CABLE USER FEES OR RENTS, PROVI DED THAT THE QUALI FY-
I NG PUBLIC | NFRASTRUCTURE MAY BE TEMPORARI LY CLOSED BECAUSE OF EMERGEN-
CIES OR, WTH THE CONSENT OF THE LEAD PUBLIC ENTITY, TO PROTECT THE
SAFETY OF THE PUBLIC OR FOR REASONABLE CONSTRUCTI ON OR MAI NTENANCE
PROCEDURES;

(© MAINTAIN OR PROVI DE BY CONTRACT FOR THE MAI NTENANCE OF THE QUALI -
FYI NG PUBLI C | NFRASTRUCTURE; AND

(D) COWPLY WTH THE PROVI SI ONS OF THE COVPREHENSI VE COR | NTERI M AGREE-
MENT AND ANY SERVI CE CONTRACT.

6. NOTW THSTANDI NG ANY PROVI SION OF LAWTO THE CONTRARY, FOR EVERY
| NTERI M AND COVMPREHENSI VE AGREEMENT THE LEAD PUBLI C ENTI TY SHALL ENFORCE
THE TECHNI CAL AND PROFESSI ONAL STANDARDS AND SPECI FI CATI ONS, | NCLUDI NG
STANDARDS AND SPECI FI CATI ONS FOR PERFORVANCE OR OUTCOMES RELATED TO SUCH
AGREEMENT.

7. THE LEAD PUBLI C ENTI TY MAY EXERCI SE THE POAER OF EM NENT DOVAIN TO
ACQUI RE REAL PROPERTY RIGHTS OF WAY AND OTHER RI GHTS | N REAL PROPERTY
FOR PUBLI C | NFRASTRUCTURE THAT ARE NECESSARY TO DEVELOP, OPERATE OR HOLD
QUALI FYI NG PUBLI C | NFRASTRUCTURE UNDER THI S ARTICLE, REGARDLESS OF
WHETHER THE REAL PROPERTY WLL BE OMNED | N FEE SI MPLE BY THE LEAD PUBLI C
ENTI TY OR ANOTHER PUBLI C ENTITY, OR WHETHER SUCH PROPERTY W LL BE LEASED
TO THE PRI VATE ENTITY OR SPECI AL PURPCSE VEH CLE TO USE, LEASE OR OPER-
ATE FOR I TS BUSI NESS PURPCSES | N CONNECTION WTH THE COWREHENSI VE OR
| NTERI M AGREEMENT.

8. ANY PUBLIC ENTITY MAY DEDI CATE ANY PROPERTY | NTEREST THAT I T HAS
FOR PUBLI C USE AS QUALI FI ED PUBLI C | NFRASTRUCTURE IF I T FINDS THAT SO
DO NG WLL SERVE THE PUBLI C PURPOSE OF THI' S ARTI CLE. | N CONNECTION W TH
SUCH DEDI CATI ON, A PUBLIC ENTITY MAY CONVEY ANY PROPERTY | NTEREST THAT
IT HAS, SUBJECT TO THE CONDI TI ONS | MPOSED BY LAW GOVERNI NG SUCH CONVEY-
ANCES, TO THE PRI VATE ENTI TY OR SPECI AL PURPOSE VEHI CLE, SUBJECT TO THE
PROVI SIONS OF THI S ARTI CLE, FOR SUCH CONSI DERATI ON AS SUCH PUBLI C ENTI TY
MAY DETERM NE. THE AFOREMENTI ONED CONSI DERATI ON MAY | NCLUDE, W THOUT
LI M TATI ON, THE AGREEMENT OF THE PRI VATE ENTI TY OR SPECI AL PURPCSE VEHI -
CLE TO DEVELOP AND/ OR OPERATE THE QUALI FYI NG PUBLI C | NFRASTRUCTURE. THE
PROPERTY | NTERESTS THAT THE PUBLIC ENTITY MAY CONVEY TO THE PRI VATE
ENTI TY OR SPECI AL PURPOSE VEHI CLE | N CONNECTI ON W TH A DEDI CATI ON UNDER
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TH'S SECTION MAY | NCLUDE LI CENSES, FRANCHI SES, EASEMENTS, CONCESSI ONS,
OR ANY OTHER RI GHT OR | NTEREST THE PUBLI C ENTI TY DEEMS APPRCPRI ATE. SUCH
PROPERTY | NTEREST | NCLUDI NG BUT NOT LIMTED TO, A LEASEHOLD | NTEREST I N
AND) OR RIGHTS TO USE REAL PROPERTY COWVPCSI NG PART OF QUALI FYI NG PUBLI C
| NFRASTRUCTURE, SHALL BE CONSI DERED PROPERTY | NDI RECTLY OMED BY A
PUBLI C ENTI TY.

9. NO PUBLIC ENTITY SHALL ENTER |INTO AN I NTERI M OR COVPREHENSI VE
AGREEMENT W TH ANY PRI VATE ENTITY OR SPECI AL PURPCSE VEH CLE WHICH IS
CONTROLLED BY A FORElI GN GOVERNMENT OR BY A POLI TI CAL SUBDI VI SI ON THERE-
OF, OR WHICH IS AN AGENCY OF ANY SUCH GOVERNMENT OR SUBDI VI SI ON,  UNLESS
SUCH PRI VATE ENTI TY OR SPECI AL PURPCSE VEH CLE AGREES TO A WAl VER OF ANY
RIGAT OF SOVEREIGN IMVUNITY TO WH CH SUCH PRI VATE ENTI TY OR SPECI AL
PURPOSE VEH CLE WOULD OTHERW SE BE ENTI TLED.

S 277. PROCUREMENT. 1. THE LEAD PUBLIC ENTITY IS AUTHORI ZED TO ENTER
I NTO | NTERI M AND COVPREHENSI VE AGREEMENTS FOR QUALI FYI NG PUBLI C | NFRAS-
TRUCTURE PURSUANT TO THI S ARTI CLE.

2. EVERY | NTERI M AND COVWPREHENSI VE AGREEMENT AUTHORI ZED PURSUANT TO
TH'S ARTICLE SHALL BE I'N SUCH FORM AND | NCLUDE SUCH CONTENT AS SHALL BE
PROVI DED | N RULES AND REGULATI ONS RELATI NG THERETO, AS PROMJULGATED BY
THE BOARD, AND EACH SUCH AGREEMENT SHALL BE SUBJECT TO REVI EW AND
APPROVAL OR REJECTI ON BY THE BOARD. FURTHERMORE, @THE BOARD SHALL
PROMULGATE AND | MPLEMENT RULES AND REGULATI ONS REQUI RI NG PUBLI C ENTI Tl ES
TO ESTABLISH AND SUBM T TO THE BOARD LI STS AND DESCRI PTI ONS OF PUBLI C
I NFRASTRUCTURE PRQJECTS WHI CH SUCH ENTI TI ES ARE CONSI DERI NG FOR DEVELCOP-
MENT AND/ OR OPERATI ON PURSUANT TO THI S ARTI CLE. SUCH RULES AND REGUJ
LATI ONS SHALL REQUI RE EVERY PROPCSED PUBLI C | NFRASTRUCTURE PRQJECT TO BE
SUBM TTED TO THE BOARD FOR A DETERM NATI ON OF WHETHER SUCH PRQJIECT QUAL-
|FIES PURSUANT TO THI'S ARTICLE. EACH PROPOSED PUBLI C | NFRASTRUCTURE
FOUND BY THE BOARD TO BE SO QUALI FI ED SHALL BE POSTED ON THE DEPARTMENT
OF AUDIT AND CONTROL | NTERNET WEBSI TE AS QUALI FI ED PUBLI C | NFRASTRUC-
TURE. |IN THE EVENT A PROPOSED PUBLI C | NFRASTRUCTURE PRQIECT IS REJECTED
BY THE BOARD, SUCH DETERM NATI ON SHALL BE SUBJECT TO REVI EW PURSUANT TO
ARTI CLE SEVENTY-EI GHT OF THE CI VIL PRACTI CE LAW AND RULES.

3. THE LEAD PUBLI C ENTITY IS AUTHORI ZED TO PROCURE A PRI VATE ENTITY OR
SPECI AL PURPOSE VEHI CLE AND AWARD PUBLI G- PRI VATE PARTNERSHI PS UNDER THI S
ARTI CLE BY SOLI Cl TI NG RECEI VI NG CONSI DERI NG, EVALUATI NG AND  ACCEPTI NG
PROPCSALS FOR A PUBLI G- PRI VATE PARTNERSHI P.

4. IN SCLICTING AND SELECTING A PRI VATE PARTNER, THE LEAD PUBLIC
ENTI TY SHALL USE ANY OF THE FOLLOW NG

(A) CALLS FOR PRQIECT PROPCSALS, WHEREBY THE PUBLI C SPONSOR DESCRI BES
THE PUBLIC | NFRASTRUCTURE THAT PRIVATE ENTITIES AND SPECI AL PURPOSE
VEHI CLES ARE | NVI TED TO SUBM T PROPOSALS TO DEVELCOP VI A SEALED BI DDI NG,

(B) I'F ADVANTAGEQUS TO THE LEAD PUBLI C ENTI TY AND THE PUBLI C BASED ON
THE PROBABLE SCOPE, COWPLEXITY AND URGENCY OF THE PRQIECT, OR AN
I NCREASE | N FUNDI NG THAT WOULD BE AVAI LABLE, SOLI Cl TATI ONS USING W TH-
QUT LIMTATION, REQUESTS FOR QUALI FI CATI ONS, SHORT- LI STI NG OF QUALI FI ED
PROPOSERS, REQUESTS FOR PROPOSALS, NEGOTI ATI ONS, BEST AND FI NAL COFFERS;
AND

(© UNSOLI Cl TED PROPCSALS, PROVI DED THAT | F THE PUBLI C SPONSOR DETER-
M NES THERE |'S SUFFI CIENT MERIT TO PURSUE ANY UNSOLICITED PROPOSAL,
REASONABLE COPPORTUNI TY FOR OTHER PRI VATE ENTI TI ES AND SPECI AL PURPCSE
VEHI CLES TO SUBM T COWVPETI NG PROPCSALS FOR CONSI DERATI ON  AND PGSSI BLE
CONTRACT AWARD | S PROVI DED.

5. THE LEAD PUBLIC ENTITY SHALL SELECT A PRI VATE ENTITY OR SPECI AL
PURPOSE VEHI CLE, OR ENTITIES OR VEH CLES FOR A PUBLI G- PRI VATE PARTNER-
SHP ON A COWETITIVE BASIS. THE PROVI SIONS OF ARTI CLE NI NE OF THE



Co~NOoOUIT~hWNE

S. 5501--A 6

STATE FI NANCE LAW AND ARTI CLE FI VE-A OF THE GENERAL MUNI Cl PAL LAW SHALL
NOT APPLY TO CONTRACTS | SSUED PURSUANT TO THI S ARTI CLE.

6. THE LEAD PUBLI C ENTI TY SHALL NOT BE REQUI RED TO SELECT THE PROPCSAL
WTH THE LOWNEST PRI CE OFFER BUT MAY CONSI DER PRI CE AS ONE FACTOR I N
EVALUATI NG THE PROPOCSALS RECEI VED. | F THE LEAD PUBLI C ENTITY DETERM NES
TO CONSI DER OTHER FACTORS | N EVALUATI NG AND SELECTI NG A Bl D OR PROPOSAL
TO ENTER | NTO A PUBLI C- PRI VATE | NI TI ATI VE, THEN SUCH FACTORS SHALL BE:

(A) THE ABILITY OF THE PUBLI C | NFRASTRUCTURE TO RELI EVE THE BURDEN OF
REAL PROPERTY TAXATION, CREATE PRI VATE SECTOR JOBS, ATTRACT GLOBAL
ECONOM C DEVELOPMENT, CREATE OPPORTUNI TI ES FOR SVALL, M NORI TY- OANED AND
WOVEN- OWNED BUSI NESSES, | NCREASE CAPACI TY AND PROMOTE ECONOM C GROMH,

(B) THE EXTENT THAT THE PRI VATE ENTI TY' S OR SPECI AL PURPCSE VEHI CLE' S
PROPOSAL ADDRESSES THE NEEDS OF THE LEAD PUBLI C ENTI TY;

(© THE PROPOSED COST OF AND FI NANCI AL PLAN FOR THE PUBLI C | NFRASTRUC-
TURE;

(D) THE GENERAL REPUTATI ON, QUALI FI CATI ONS, | NDUSTRY EXPERI ENCE AND
FI NANCI AL CAPACI TY OF THE PRI VATE ENTI TY OR SPECI AL PURPCSE VEHI CLE;

(E) THE PROPOSED DESI GN, OPERATION AND FEASIBILITY OF THE PUBLIC
| NFRASTRUCTURE;

(F) COMMENTS FROM LOCAL CI TI ZENS RESI DI NG | N SUCH AFFECTED JURI SDI C-
TI ONS;

(G BENEFITS TO THE PUBLI C AND THE AFFECTED PUBLI C | NFRASTRUCTURE;

(H) THE SAFETY RECORD OF THE PRI VATE ENTITY OR SPECI AL PURPCSE VEH -
CLE; AND

(1) ANY OTHER CRI TERI A THAT THE LEAD PUBLI C ENTI TY CONSI DERS APPROPRI -
ATE.

7. THE LEAD PUBLIC ENTITY MAY SELECT MJULTI PLE PRI VATE ENTI TI ES AND
SPECI AL PURPOSE VEHI CLES W TH WHI CH TO ENTER A COVPREHENSI VE OR | NTERI M
AGREEMENT FOR QUALI FYING PUBLIC I NFRASTRUCTURE IF I T IS IN THE PUBLIC
I NTEREST TO DO SO.

8. ANY MATERI ALS OR DATA SUBM TTED TO, MADE AVAI LABLE TO OR RECEI VED
BY THE LEAD PUBLIC ENTITY, TO THE EXTENT THAT THE MATERI AL OR DATA
CONSI ST OF TRADE SECRETS, AS DETERM NED PURSUANT TO SUBDI VISION TWO OF
SECTI ON ElI GHTY-SEVEN OF THE PUBLI C OFFI CERS LAW ARE CONFI DENTI AL AND
ARE NOT PUBLI C RECORDS. FI NANCI AL | NFORVATI ON RECEI VED BY THE LEAD
PUBLIC ENTITY THAT |S RELATED TO A PROPCSAL |'S CONFI DENTI AL AND NOT A
PUBLI C RECORD UNTIL SUCH TIME AS A PROPCSAL IS SELECTED. PRIOR TO
SUBM SSION OF A SOLI Cl TED PROPCSAL, A PRI VATE ENTI TY OR SPECI AL PURPOSE
VEHI CLE MAY REQUEST A REVI EW BY THE LEAD PUBLI C ENTI TY THAT THE PRI VATE
ENTITY OR SPECI AL PURPCSE VEH CLE HAS | DENTI FI ED AS CONFI DENTI AL, TO
DETERM NE VWHETHER SUCH | NFORMATI ON WOULD BE SUBJECT TO DI SCLOSURE UNDER
ARTI CLE SI X OF THE PUBLI C OFFI CERS LAW

9. (A THE LEAD PUBLIC ENTITY MAY RECEI VE, CONSI DER, EVALUATE AND
ACCEPT AN UNSOLI CI TED PROPCSAL FOR A PUBLI G- PRI VATE PARTNERSH P | F THE
PROPOSAL MEETS ALL OF THE FOLLOW NG

(1) ADDRESSES THE NEEDS | DENTI FI ED BY THE PUBLI C ENTI TY;

) |'S THE | NDEPENDENT WORK PRODUCT OF THE PROPOSER;
) BENEFI TS THE PUBLI C,
) |'S PREPARED W THOUT LEAD PUBLI C ENTI TY SUPERVI SI ON; AND
I NCLUDES SUFFI Cl ENT DETAIL AND | NFORVATI ON FOR THE LEAD PUBLI C
ENTI TY TO EVALUATE THE PROPCSAL | N AN OBJECTI VE AND TI MELY MANNER.

(B) ANY PRI VATE ENTI TY OR SPECI AL PURPCSE VEH CLE REQUESTI NG APPROVAL
FROM OR SUBM TTI NG A PROPCSAL TO A LEAD PUBLI C ENTI TY SHALL NOTI FY EACH
AFFECTED JURI SDI CTI ON BY FURNI SHI NG A COPY OF | TS REQUEST OR PROPCSAL TO
EACH AFFECTED JURISDICTION WTH N TH RTY DAYS OF SUCH REQUEST OR
SUBM SSI ON.

(2
(3
(4
(5
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EACH AFFECTED JURI SDICTION THAT IS NOT' A LEAD PUBLIC ENTITY FOR THE
RESPECTI VE QUALI FYI NG PUBLI C | NFRASTRUCTURE SHALL, WTH N SIXTY DAYS
AFTER RECEIVING A REQUEST FOR COWMENTS FROM THE LEAD PUBLI C ENTI TY,
SUBM T ANY COMVENTS I T MAY HAVE IN WRITING ON THE PROPOSED PUBLIC
| NFRASTRUCTURE TO THE LEAD PUBLIC ENTITY AND | NDI CATI NG WHETHER THE
FACI LI TY WLL ADDRESS THE NEEDS OF THE AFFECTED JURI SDI CTI ON.

(© WTH N NINETY DAYS AFTER RECEI VI NG AN UNSCOLI CI TED PROPCSAL, THE
LEAD PUBLI C ENTI TY SHALL UNDERTAKE A PRELI M NARY EVALUATI ON OF THE UNSG
LI C TED PROPCSAL TO DETERM NE | F THE PROPOSAL COWPLI ES W TH THE REQUI RE-
MENTS OF PARAGRAPH (A) OF THI'S SUBDI VI SI ON AND HOLD A PUBLI C HEARI NG
THEREON PURSUANT TO THE PROVI SI ONS OF THE GENERAL MUNI Cl PAL LAW

(D) I'F THE UNSOLI Cl TED PROPCSAL DOES NOT COWPLY W TH PARAGRAPH (A) OF
TH'S SUBDI VI SI ON, THE LEAD PUBLI C ENTI TY SHALL RETURN THE PROPCSAL W TH-
OUT FURTHER ACTI ON.

(E) IF THE UNSOLICI TED PROPOSAL COWPLI ES W TH PARAGRAPH (A) OF THI'S
SUBDI VI SI ON, THE LEAD PUBLIC ENTITY MAY CONTINUE TO EVALUATE THE
PROPOSAL | N ACCORDANCE W TH THI' S SECTI ON.

(1) IF THE UNSOLICI TED PROPOSAL COWPLI ES W TH PARAGRAPH (A) OF THI S
SUBDI VI SI ON, THE LEAD PUBLI C ENTI TY SHALL ADVERTI SE FOR NOTI' LESS THAN
THIRTY DAYS THE UNSCLICI TED PROPCSAL FOR THE PURPOSE OF RECEI VI NG
COWPETI Tl VE PROPCSALS FOR THE PROPOSED PUBLI C | NFRASTRUCTURE.

(2) THE ADVERTI SEMENT SHALL QOUTLI NE THE GENERAL NATURE AND SCOPE OF
THE UNSOLI CI TED PROPOSAL, | NCLUDI NG THE LOCATI ON OF THE PUBLI C | NFRAS-
TRUCTURE AND THE WORK TO BE PERFORVED ON OR IN CONNECTION WTH THE
PUBLI C | NFRASTRUCTURE AND SHALL SPECI FY AN ADDRESS TO WHI CH A COWPETI NG
PROPOSAL MAY BE SUBM TTED.

(3) THE ADVERTI SEMENT SHALL SPECI FY A REASONABLE TI ME PERI GD BY WHI CH
COWPETI TORS MUST SUBM T A COVPETI NG PROPCSAL TO THE LEAD PUBLI C ENTI TY.

(F) UPON RECEIPT OF ANY COVPETI NG PROPCSALS, THE LEAD PUBLI C ENTI TY
SHALL DO ALL OF THE FOLLOW NG

(1) DETERM NE | F ANY COWPETI NG PROPCSAL | S COVPARABLE | N NATURE AND
SCOPE TO THE ORI G NAL UNSQOLI Cl TED PROPOSAL,;

(2) EVALUATE THE ORIG NAL UNSOLICITED PROPOSAL AND ANY COVPARABLE
COVPETI NG PROPCSAL; AND

(3) CONDUCT ANY GOCD FAI TH DI SCUSSI ONS AND, | F NECESSARY, ANY NEGOTI -
ATI ONS CONCERNI NG EACH QUALI FI ED PROPOSAL.

(G THE LEAD PUBLI C ENTI TY SHALL EVALUATE AN UNSOLI Cl TED PROPOSAL AND
ANY COVPARABLE COVPETI NG PROPOCSAL USI NG THE FOLLOW NG FACTORS:

(1) 1 NNOVATI VE METHODS, APPROACHES OR CONCEPTS DEMONSTRATED BY THE
PROPOSAL,;

(2) SCIENTIFIC, TECHNI CAL OR SOCI OECONOM C MERI TS OF THE PROPGCSAL;

(3) POTENTI AL CONTRI BUTI ON OF THE PROPCSAL TO THE LEAD PUBLI C ENTITY' S
M SSI ON;

(4) CAPABILITIES, RELATED EXPERI ENCE, FACILITIES OR TECHNI QUES OF THE
PRI VATE ENTI TY, SPECI AL PURPOSE VEH CLE OR UNI QUE COMBI NATI ONS OF THESE
QUALI TTES THAT ARE | NTEGRAL FACTORS FOR ACHI EVI NG THE PROPCSAL OBJEC
Tl VES;

(5) QUALI FI CATI ONS, CAPABI LI TI ES, AND EXPERI ENCE OF THE PROPOSED PRI N-
Cl PAL | NVESTOR, TEAM LEADER, OR KEY PERSONNEL, WHO ARE CRITICAL TO
ACHI EVI NG THE PROPCSAL OBJECTI VES;

(6) HOW THE PROPCSAL BENEFI TS THE PUBLI C; AND

(7) ANY OTHER FACTORS APPROPRI ATE TO A PARTI CULAR PROPCSAL.

(H AFTER EVALUATING THE UNSOLICI TED PROPCSAL AND ANY COVPETI NG
PROPCSALS, THE LEAD PUBLI C ENTI TY MAY DO ANY OF THE FOLLOW NG

(1) ACCEPT THE UNSCLICITED PROPCSAL AND REJECT ANY  COVPETI NG
PROPOSALS;
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(2) REJECT THE UNSOLI Cl TED PROPCSAL AND ACCEPT A COVPARABLE COVPETI NG
PROPCSAL | F THE LEAD PUBLIC ENTITY DETERM NES THAT THE COVPARABLE
COVPETI NG PROPCSAL | S THE MOST ADVANTAGEQUS TO THE STATE;

(3) ACCEPT BOTH AN UNSOLI Cl TED PROPCSAL AND A COVPETI NG PROPCSAL | F
ACCEPTI NG BOTH PROPCSALS |'S ADVANTAGEQUS TO THE STATE, OR

(4) REJECT THE UNSCLI Cl TED PROPCSAL AND ANY COWPETI NG PROPOSALS.

(1) THE LEAD PUBLI C ENTI TY SHALL CHARCGE A REASONABLE FEE FOR THE EVAL-
UATI ON OF AN UNSOLI Cl TED PROIECT PROPCSAL AND A COWPETI NG PRQIECT
PROPOCSAL. FOR ANY PRQIECT W TH AN ESTI MATED CONSTRUCTI ON COST OF OVER
FIFTY M LLI ON DOLLARS, THE LEAD PUBLI C ENTITY ALSO SHALL REQU RE THE
PRI VATE ENTITY TO PAY THE COSTS FOR AN | NDEPENDENT AUDI T OF ANY AND ALL
COST ESTI MATES ASSOCI ATED W TH THE PRI VATE ENTITY' S OR SPECI AL PURPGCSE
VEH CLE'S PROPOSAL, AS WELL AS A REVI EW OF ALL PUBLI C COSTS AND POTEN-
TIAL LI ABILITIES TO WHI CH TAXPAYERS COULD BE EXPOSED (| NCLUDI NG | MPROVE-
MENTS TO OTHER PUBLI C | NFRASTRUCTURE THAT MAY BE NEEDED AS A RESULT OF
THE PROPCSAL, FAILURE BY THE PRI VATE ENTI TY OR SPECI AL PURPOSE VEH CLE
TO REI MBURSE THE LEAD PUBLI C ENTI TY FOR SERVI CES PROVI DED, AND POTENTI AL
RI SK AND LIABILITY I N THE EVENT THE PRI VATE ENTITY OR SPECI AL PURPCSE
VEH CLE DEFAULTS ON THE COVPREHENSI VE AGREEMENT OR ON BONDS | SSUED FOR
THE PRQJECT). THI S | NDEPENDENT AUDI T SHALL BE CONDUCTED BY AN | NDEPEND-
ENT CONSULTANT SELECTED BY THE LEAD PUBLI C ENTITY, AND ALL SUCH | NFORIVA-
TI ON FROM SUCH REVI EW SHALL BE FULLY DI SCLOSED.

10. THE LEAD PUBLI C ENTITY IS AUTHORI ZED TO PAY A STI PEND TO AN UNSUC-
CESSFUL Bl DDER OR PROPCSER, | N AN AMOUNT AND ON THE TERMS AND CONDI Tl ONS
DETERM NED BY THE LEAD PUBLI C ENTITY, |F:

(A) THE LEAD PUBLIC ENTITY CANCELS THE PROCUREMENT PRI OR TO THE DUE
DATE FOR PROPCSALS | N THE REQUEST FOR PROPCSALS; OR

(B) THE UNSUCCESSFUL BI DDER OR PROPCSER SUBM TS A PROPCSAL AND THE
LEAD PUBLIC ENTITY DETERM NES THAT THE PROPCSAL | S RESPONS|I VE TO THE
LEAD PUBLI C ENTI TY' S REQUEST FOR PROPCSALS AND MEETS ALL REQUI REMENTS
ESTABLI SHED BY THE LEAD PUBLI C ENTI TY FOR THE PRQIECT.

IN EXCHANGE FOR SUCH STI PEND, THE LEAD PUBLI C ENTI TY MAY REQUI RE THE
UNSUCCESSFUL BI DDER OR PROPOSER TO GRANT TO THE LEAD PUBLIC ENTITY THE
RI GHT TO USE ANY WORK PRCDUCT CONTAI NED I N THE UNSUCCESSFUL BI DDER S OR
PROPOSER S PROPCSAL OR, |F THE LEAD PUBLI C ENTI TY CANCELS THE PROCURE-
MENT PRIOR TO THE DUE DATE FOR PROPCSALS | N THE REQUEST FOR PROPGCSALS,
ANY WORK PRODUCT DEVELOPED PRI OR TO CANCELLATION, | NCLUDI NG TECHNOLG
G ES, TECHNI QUES, METHODS, PROCESSES AND | NFORVATI ON CONTAI NED I N THE
PRQIECT DESI G\.

11. THE LEAD PUBLI C ENTI TY MAY RETAI N, BY MEANS OF COVPETI TI VE NEGOTI -
ATI ON I N ACCORDANCE W TH ARTI CLE NI NE OF THE STATE FI NANCE LAW OR ARTI -
CLE FIVE-A OF THE GENERAL MIUNI CI PAL LAW FI NANCI AL, LEGAL AND OTHER
CONSULTANTS AND EXPERTS | NSI DE AND QUTSI DE THE PUBLI C SECTOR TO ASSI ST
IN THE PROCUREMENT, EVALUATI ON AND NEGOTI ATI ON OF PUBLI C- PRI VATE PART-
NERSHI PS AND FOR THE DEVELOPMENT AND/ OR OPERATI ON OF QUALI FYING PUBLIC
I NFRASTRUCTURE UNDER THI' S ARTI CLE.

12. PRIOR TO OR I N CONNECTI ON W TH THE NEGOTI ATI ON OF THE COVPREHEN-
SI VE AGREEMENT, THE LEAD PUBLI C ENTITY, UPON THE APPROVAL OF THE BOARD,
MAY ENTER | NTO AN | NTERI M AGREEMENT W TH THE PRI VATE ENTI TY OR SPECI AL
PURPCSE VEHI CLE PROPGOSI NG THE DEVELOPMENT AND/ OR OPERATI ON OF THE QUALI -
FYI NG PUBLI C | NFRASTRUCTURE.  SUCH | NTERI M AGREENMENT NMAY:

(A) PERM T THE PRI VATE ENTI TY OR SPECI AL PURPCSE VEHI CLE TO COMMENCE
ACTIVITIES FOR VWHCH |IT NMNAY BE COWENSATED RELATI NG TO THE PROPOSED
QUALI FYI NG PUBLI C | NFRASTRUCTURE, | NCLUDI NG PRQJECT PLANNI NG AND DEVEL-
OPMENT, ADVANCE RI GHT- OF- WAY ACQUI SI TI ON, DESI GN AND ENG NEERI NG, ENVI -
RONMENTAL ANALYSI S AND M TI GATI ON, SURVEY, CONDUCTI NG REVENUE STUDI ES,
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AND ASCERTAI NI NG THE AVAI LABI LI TY OF FI NANCI NG FOR THE PROPOSED FACI LI TY
OR FACI LI TI ES;

(B) ESTABLI SH THE PROCESS AND TI M NG OF THE NEGOTI ATI ON CF THE COVPRE-
HENSI VE AGREEMENT; AND

(C) CONTAIN ANY OTHER PROVI SI ONS RELATED TO ANY ASPECT OF THE DEVELOP-
MENT AND/ OR OPERATION OF A QUALI FYI NG PUBLI C | NFRASTRUCTURE THAT THE
PARTI ES MAY DEEM APPROPRI ATE.

13. ANY LAWFUL SOURCE OF FUNDI NG AND FI NANCI NG MAY BE UTI LI ZED FOR THE
DEVELOPMENT OR OPERATI ON OF QUALI FYI NG PUBLI C | NFRASTRUCTURE UNDER THI S
ARTI CLE.

14. THE LEAD PUBLI C ENTI TY MAY ACCEPT FROM THE UNI TED STATES OR ANY OF
I TS AGENCI ES SUCH FUNDS OR CREDI T ASSI STANCE AS ARE AVAI LABLE TO IT FOR
CARRYI NG QUT THE PURPOSES OF THI S ARTI CLE, WHETHER THE FUNDS ARE MADE
AVAI LABLE BY GRANT, LOAN OR OTHER FI NANCI NG ARRANGEMENT. THE LEAD PUBLI C
ENTITY MAY ENTER | NTO SUCH AGREEMENTS AND OTHER ARRANGEMENTS W TH THE
UNI TED STATES OR ANY OF I TS AGENCI ES AS MAY BE NECESSARY, PRCOPER AND
CONVENI ENT FOR CARRYI NG OQUT THE PURPOSES OF THI S ARTI CLE.

15. THE LEAD PUBLIC ENTITY MNAY ACCEPT FROM ANY SOURCE ANY GRANT,
DONATI ON, d FT, OR OTHER FORM OF CONVEYANCE OF LAND, MONEY, OIHER REAL
OR PERSONAL PROPERTY OR OTHER VALUABLE THI NG MADE TO THE PUBLI C SPONSOR
FOR CARRYI NG QUT THE PURPCSES OF THI S ARTI CLE.

16. EVERY PRI VATE ENTI TY WHI CH ENTERS I NTO AN |INTERIM AGREEMENT OR
COMPREHENSI VE AGREEMENT SHALL BE SUBJECT TQO

(A) THE PROVISIONS OF THE LABOR LAW | NCLUDI NG SECTI ON TWO HUNDRED
TWENTY RELATI NG TO THE PAYMENT OF THE PREVAI LI NG WAGE TO EMPLOYEES AND
OTHER WORKERS EMPLOYED I N THE COURSE OF SUCH AGREEMENT;

(B) THE PROVI SIONS OF ARTI CLE EI GHT OF THE ENVI RONVENTAL CONSERVATI ON
LAW

(© THE PROVI SI ONS OF ARTICLE FI FTEEN-A OF THI S CHAPTER,

(D) THE PROVI SI ONS OF ALL STATE AND FEDERAL LAWS PROH BI TI NG DI SCRI M -
NATI ON AND REQUI RI NG THE PROVI SI ON OF EQUAL EMPLOYMENT OPPORTUNI TY; AND

(E) THE PROVI SI ONS OF ARTICLE SI X OF THE PUBLI C OFFI CERS LAW

S 278. MUILTI PLE PUBLI C ENTI TI ES AND SPECI AL PURPCSE VEHI CLES. 1. IF A
PRI VATE ENTI TY OR SPECI AL PURPCSE VEH CLE SUBM TS A PROPCSAL PURSUANT TO
SUBDI VI SI ON FOUR OF SECTI ON TWO HUNDRED SEVENTY- SEVEN OF TH S ARTI CLE TO
DEVELOP AND/ OR OPERATE QUALI FYI NG PUBLI C | NFRASTRUCTURE THAT MAY REQUI RE
APPROVAL BY MORE THAN ONE PUBLI C ENTI TY AND/ OR SPECI AL PURPOSE VEHI CLE,
REPRESENTATI VES OF EACH OF THE AFFECTED PUBLI C ENTI TI ES AND SPECI AL
PURPOSE VEHI CLES SHALL, PRI OR TO ACCEPTANCE OF SUCH PROPCSAL, CONVENE
AND DETERM NE WVH CH PUBLI C ENTI TY SHALL SERVE AS THE COORDI NATI NG LEAD
PUBLI C ENTI TY. SUCH DETERM NATI ON SHALL OCCUR W THI N SI XTY DAYS OF THE
RECEI PT OF A PROPCSAL BY THE RESPECTI VE PUBLI C ENTI TI ES.

2. |F PUBLIC ENTITIES REQUEST PROPCSALS FROM PRI VATE ENTI TI ES AND
SPECI AL PURPCSE VEHI CLES FOR THE DEVELOPMENT AND/ OR OPERATI ON OF QUALI -
FYI NG PUBLI C | NFRASTRUCTURE PURSUANT TO SUBDI VI SI ON FOUR OF SECTI ON TWO
HUNDRED SEVENTY- SEVEN OF TH S ARTI CLE, THE DETERM NATI ON OF VWH CH PUBLI C
ENTI TY SHALL SERVE AS THE COORDI NATI NG LEAD PUBLI C ENTI TY SHALL BE MADE
PRI OR TO ANY REQUEST FOR PROPOSALS.

3. ONCE A DETERM NATI ON HAS BEEN MADE | N ACCCORDANCE W TH SUBDI VI SI ON
ONE OR TWO OF THI S SECTI ON, THE COORDI NATI NG LEAD PUBLI C ENTITY AND THE
PRI VATE ENTITY OR SPECI AL PURPOSE VEH CLE SHALL PROCEED I N ACCORDANCE
WTH TH S ARTI CLE.

S 278-A. COVMPREHENS| VE AGREEMENTS. 1. AFTER SELECTING A SOLICITED OR
UNSOLI CIl TED PROPCSAL FOR A PUBLI G- PRI VATE | NI TI ATI VE, THE RESPONSI BLE
PUBLI C ENTI TY, SUBJECT TO THE APPROVAL OF THE STATE COWPTROLLER, SHALL
ENTER | NTO A PUBLI C- PRI VATE AGREEMENT FOR QUALI FYI NG PUBLI C | NFRASTRUC-
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TURE W TH THE SELECTED PRI VATE ENTI TY, SPECI AL PURPCSE VEH CLE OR ANY
CONFI GURATION OF PRIVATE ENTITIES. AN AFFECTED JURI SDI CTI ON MAY BE A
PARTY TO A COVWPREHENSI VE AGREEMENT ENTERED [|NTO BY THE RESPONSIBLE
PUBLI C ENTITY AND A SELECTED PRI VATE ENTI TY, SPECI AL PURPCSE VEHI CLE OR
COMVBI NATI ON OF PRI VATE ENTI Tl ES.

2. A COWPREHENSI| VE AGREEMENT UNDER THI S SECTI ON SHALL PROVI DE FOR ALL
OF THE FOLLOW NG

(A PLANNI NG, ACQUI SI Tl ON, FI NANCI NG, DEVEL OPMENT, DESI G\,
CONSTRUCTI ON, RECONSTRUCTI ON, REPLACEMENT, | MPROVEMENT,  MAI NTENANCE,
MANAGEMENT, REPAIR, LEASING OR OPERATI ON OF QUALI FYI NG PUBLI C | NFRAS-
TRUCTURE;

(B) TERM OF THE COVPREHENSI VE AGREEMENT,;

(© TYPE OF PROPERTY | NTEREST, |F ANY, THE PRI VATE ENTITY OR SPECI AL
PURPOSE VEHI CLE W LL HAVE IN THE QUALI FYI NG PUBLI C | NFRASTRUCTURE;

(D) A SPECIFIC PLAN TO ENSURE PROPER MAI NTENANCE OF THE QUALI FYI NG
PUBLI C | NFRASTRUCTURE THROUGHOUT THE TERM OF THE COVPREHENSI VE AGREEMENT
AND A RETURN OF THE | NFRASTRUCTURE TO THE RESPONSI BLE PUBLI C ENTITY, |IF
APPLI CABLE, | N GOOD CONDI TI ON AND REPAI R;

(E) WHETHER USER FEES OR RENTS W LL BE COLLECTED FOR USE OF THE QUALI -
FYING PUBLIC | NFRASTRUCTURE AND THE BASIS BY WH CH SUCH USER FEES OR
RENTS SHALL BE DETERM NED AND MODI Fl ED;

(F) MAINTENANCE OF A POLICY OR POLICIES OF PUBLIC LI ABILITY | NSURANCE
(COPIES OF WHICH SHALL BE FILED WTH THE RESPONSI BLE PUBLI C ENTITY
ACCOVPANI ED BY PROOFS OF COVERAGE) OR SELF- 1 NSURANCE, EACH IN FORM AND
AMOUNT  SATI SFACTORY TO THE RESPONSIBLE PUBLIC ENTITY AND REASONABLY
SUFFI CI ENT TO I NSURE COVERAGE OF TORT LIABILITY TO THE PUBLIC AND
EMPLOYEES AND TO ENABLE THE CONTI NUED OPERATI ON OF THE QUALI FYI NG PUBLI C
| NFRASTRUCTURE;

(G COWPENSATION TO THE PRI VATE ENTITY OR SPECI AL PURPOSE VEH CLE,
VH CH MAY | NCLUDE A REASONABLE DEVELOPMENT FEE, SERVICE PAYMENTS,
PAYMENTS BASED ON A REASONABLE MAXI MUM RATE OF RETURN ON | NVESTMENT, AND
REI MBURSEMENT OF | NVESTMENT AND DEVELOPMENT EXPENSES | N THE EVENT OF
TERM NATI ON FOR CONVENI ENCE BY THE RESPONSIBLE PUBLIC ENTITY. SUCH
COVPENSATI ON SHALL TAKE | NTO ACCOUNT THE SYSTEM OF USER FEES OR RENTS
SPECI FI ED | N THE COVPREHENSI VE AGREEMENT, AND AN ADJUSTMENT IN CASE OF
GAINS BY THE PRI VATE ENTI TY ON ACCOUNT OF ANY REFI NANCI NGS;

( COWPLI ANCE W TH APPLI CABLE FEDERAL, STATE AND LOCAL LABCOR AND
PUBLI C WORK LAWS;

(1) GROUNDS FOR TERM NATION OF THE COWPREHENSI VE AGREEMENT BY THE
RESPONSI BLE PUBLI C ENTI TY, OR PRI VATE ENTI TY OR SPECI AL PURPOSE VEH CLE;

(J) DISPOSI TION OF THE | NFRASTRUCTURE UPON COWPLETI ON COF THE COVPRE-
HENSI VE AGREEMENT;

(K) PROCEDURES FOR AMENDMENT OF THE COVPREHENSI VE AGREEMENT; AND

(L) A DATE FOR THE ACQUI SI TI ON OF OR THE BEG NNI NG OF CONSTRUCTI ON OF
OR | MPROVEMENTS TO THE QUALI FYI NG PUBLI C | NFRASTRUCTURE. THE RESPONSI BLE
PUBLI C ENTI TY MAY EXTEND SUCH DATE FROM TI ME TO TI ME.

3. AS DETERM NED BY THE STATE COVPTROLLER, A COVWPREHENSI VE AGREEMENT
UNDER THI' S SECTI ON SHALL PROVI DE FOR THE FOLLOW NG

(A) REVI EW AND APPROVAL BY THE RESPONSIBLE PUBLIC ENTITY OF THE
PRI VATE ENTITY' S OR SPECI AL PURPOSE VEH CLE' S PLANS FOR THE DEVELOPMENT
AND OPERATI ON OF THE QUALI FYI NG PUBLI C | NFRASTRUCTURE;

(B) I NSPECTI ON BY THE RESPONSI BLE PUBLI C ENTI TY OF CONSTRUCTI ON OF OR
| MPROVEMENTS TO THE QUALI FYI NG PUBLI C | NFRASTRUCTURE;

(© FILING BY THE PRIVATE ENTITY OR SPECI AL PURPCSE VEHI CLE, ON A
PERI ODI C BASI S, OF APPRCPRI ATE FI NANCI AL STATEMENTS I N A FORM ACCEPTABLE
TO THE RESPONSI BLE PUBLI C ENTI TY;
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(D) FILING BY THE PRI VATE ENTITY OR SPECIAL PURPOSE VEH CLE, ON A
PERIODIC BASIS, OF REPORTS IN A FORM ACCEPTABLE TO THE RESPONSI BLE
PUBLI C ENTI TY;

(E) FINANCING OBLIGATIONS OF THE PRI VATE ENTI TY OR SPECI AL PURPCSE
VEHI CLE AND THE RESPONSI BLE PUBLI C ENTI TY;

(F) APPORTI ONVENT OF EXPENSES BETWEEN THE PRI VATE ENTITY OR SPECI AL
PURPOSE VEH CLE AND THE RESPONSI BLE PUBLI C ENTI TY;

(G R GITS AND DUTIES OF THE PRI VATE ENTI TY OR SPECI AL PURPCSE VEH -
CLE, THE RESPONSI BLE PUBLI C ENTI TY, AND OTHER STATE AND LOCAL GOVERN-
MENTAL ENTI TI ES W TH RESPECT TO USE OF THE QUALI FYI NG PUBLI C | NFRASTRUC-
TURE;

(H RIGHTS AND REMEDI ES AVAI LABLE I N THE EVENT OF DEFAULT OR DELAY;

(1) TERVMS AND CONDI TI ONS OF | NDEMNI FI CATI ON OF THE PRI VATE ENTITY OR
SPECI AL PURPOSE VEHI CLE BY THE RESPONSI BLE PUBLI C ENTI TY;

(J) ASSI GNVENT, SUBCONTRACTI NG, OR OTHER DELEGATION OF RESPONSI BI L-
| TTES OF THE PRI VATE ENTITY OR SPECI AL PURPCSE VEHI CLE, OR THE RESPONSI -
BLE PUBLIC ENTITY UNDER THE AGREEMENT TO THI RD PARTI ES, | NCLUDI NG OTHER
PRI VATE ENTI TI ES OR SPECI AL PURPOSE VEHI CLES AND OTHER STATE ACGENCI ES;

(K) SALE OR LEASE TO THE OPERATOR COF PRI VATE PROPERTY RELATED TO THE
QUALI FYI NG PUBLI C | NFRASTRUCTURE;

(L) PROCEDURES FOR THE PRI VATE ENTITY OR SPECI AL PURPCSE VEHI CLE TO
MAKE AND ENFCORCE REASONABLE RULES TO THE SAME EXTENT THAT THE RESPONSI -
BLE PUBLIC ENTITY MAY MAKE AND ENFORCE RULES W TH RESPECT TO A SI M LAR
PUBLI C | NFRASTRUCTURE; AND

ENFORCEMENT AND OTHER PCLI ClI NG | SSUES, | NCLUDI NG ANY REI MBURSEMENT
BY THE PRI VATE ENTI TY OR SPECI AL PURPOSE VEH CLE FOR SUCH SERVI CES.

4. THE COVPREHENSI VE AGREEMENT MAY PROVI DE THAT USER FEES AND RENTS
SHALL BE COLLECTED FOR USE OF THE QUALI FYI NG PUBLI C | NFRASTRUCTURE. THE
PARTI ES MAY AGREE THAT USER FEES AND RENTS MAY BE SET BY THE PRI VATE
ENTI TY OR SPECI AL PURPCSE VEH CLE, THE RESPONSI| BLE PUBLI C ENTI TY, OR BY
AGREEMENT OF THE PARTIES. A SCHEDULE OF THE CURRENT USER FEES AND RENTS
SHALL BE MADE AVAI LABLE BY THE PRI VATE ENTI TY OR SPECI AL PURPCSE VEHI CLE
TO ANY MEMBER OF THE PUBLI C ON REQUEST. USER FEES AND RENTS SHALL BE SET
AT LEVELS THAT ARE THE SAME FOR PERSONS USI NG THE QUALI FYI NG PUBLI C
| NFRASTRUCTURE UNDER LI KE CONDI TI ONS. USER FEES AND RENTS ESTABLI SHED I N
THE COVPREHENSI VE AGREEMENT AS A SOURCE OF REVENUES MAY BE | N ADDI TI ON
TO, OR IN LIEU OF SERVICE PAYMENTS. A RESPONSI BLE PUBLI C ENTITY MAY
| MPOSE AND CCOLLECT USER FEES AND RENTS FROM USERS OF ELIG BLE | NFRAS-
TRUCTURE AND USE LAWFUL MEASURES TO ENFORCE SUCH CHARGES, AND AUTHORI ZE
THE PRI VATE ENTI TY, SPECI AL PURPOSE VEH CLE OR ANOTHER PUBLI C ENTITY TO
| MPOSE, COLLECT AND ENFORCE SUCH USER FEES AND RENTS TO THE SAME EXTENT
AS AVAI LABLE TO THE RESPONSI BLE PUBLI C ENTI TY.

5. I'N THE COVPREHENSI VE AGREEMENT, THE RESPONSI BLE PUBLI C ENTITY NAY
AGREE TO MAKE GRANTS OR LOANS FOR THE DEVELOPMENT AND/ OR OPERATI ON OF
THE QUALI FYI NG PUBLI C | NFRASTRUCTURE FROM TIME TO TIME FROM AMOUNTS
RECEI VED FROM THE FEDERAL GOVERNMENT OR ANY AGENCY OR | NSTRUMENTALI TY
THERECF.

6. THE COVPREHENS| VE AGREEMENT SHALL | NCORPORATE THE DUTIES OF THE
PRI VATE ENTITY OR SPECI AL PURPCSE VEH CLE UNDER THI S ARTI CLE AND NAY
CONTAI'N SUCH OTHER TERMS AND CONDI TIONS THAT THE RESPONSIBLE PUBLIC
ENTITY, THE STATE COWTROLLER DETERM NES SERVE THE PUBLI C PURPOSE OF
TH'S ARTICLE. WTHOUT LIMTATION, THE COWREHENSI VE AGREEMENT MNAY
CONTAIN PROVI SI ONS UNDER WHI CH THE RESPONSI BLE PUBLI C ENTI TY AGREES TO
PROVI DE NOTI CE OF DEFAULT AND CURE RI GHTS FOR THE BENEFI T OF THE PRI VATE
ENTI TY OR SPECI AL PURPOSE VEH CLE AND THE PERSONS SPECI FI ED THEREIN AS
PROVI DI NG FINANCING FOR THE QUALIFYI NG PUBLIC | NFRASTRUCTURE. THE
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COVPREHENSI VE AGREEMENT MAY CONTAI N SUCH OTHER LAWFUL TERMS AND CONDI -
TIONS TO VWH CH THE PRI VATE ENTITY OR SPECI AL PURPCSE VEH CLE AND THE
RESPONSI BLE PUBLI C ENTI TY MJTUALLY AGREE, | NCLUDI NG W THOUT LI M TATI ON,
PROVI SI ONS REGARDI NG UNAVO DABLE DELAYS OR PROVI SI ONS PROVI DI NG FOR A
LOAN OF PUBLI C FUNDS FOR THE DEVELOPMENT AND/ OR OPERATI ON OF ONE OR MORE
QUALI FYI NG PUBLI C | NFRASTRUCTURE.

7. THE COVMPREHENSI| VE AGREEMENT SHALL PROVI DE FOR THE DI STRI BUTI ON OF
ANY EARNINGS [N EXCESS OF THE MAXI MUM RATE OF RETURN AS NEGOTI ATED I N
THE COVPREHENSI VE AGREEMENT. W THOUT LI M TATI ON, EXCESS EARNI NGS MAY BE
DI STRI BUTED, AS DETERM NED BY THE BOARD, TO THE RESPONSI BLE PUBLI C ENTI -
TY, OR TO THE PRIVATE ENTITY OR SPECIAL PURPCSE VEH CLE FOR DEBT
REDUCTI ON OR THEY MAY BE SHARED W TH APPROPRI ATE PUBLI C ENTI TI ES.

8. ANY CHANGES IN THE TERMS OF THE COVPREHENSI VE AGREEMENT, AS MAY BE
AGREED UPON BY THE PARTIES FROM TIME TO TIME, SHALL BE ADDED TO THE
COVPREHENSI VE AGREEMENT BY WRI TTEN AVENDMENT APPROVED BY THE BOARD.

9. THE COVPREHENSI VE AGREEMENT MAY PROVI DE FOR THE DEVELOPMENT AND/ OR
OPERATI ON OF PHASES OR SEGQVENTS OF THE QUALI FYI NG PUBLI C | NFRASTRUCTURE.

10. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW THE RESPONSI BLE PUBLI C
ENTI TY MAY AGREE TO OR REQUI RE USE OF ARBI TRATION OR OTHER ALTERNATI VE
DI SPUTE RESOLUTI ON PROCEDURES TO RESCLVE DI SPUTES W TH THE PRI VATE ENTI -
TY OR SPECI AL PURPCSE VEHI CLE.

S 279. MATERI AL DEFAULT, REMEDI ES. 1. UPON THE OCCURRENCE AND DURI NG
THE CONTI NUATI ON OF MATERI AL DEFAULT UNDER A COWREHENSI VE OR [|INTERIM
AGREEMENT, THE LEAD PUBLI C ENTI TY MAY EXERCI SE ANY OR ALL OF THE FOLLOW
I NG REMEDI ES:

(A) THE LEAD PUBLIC ENTITY NMNAY ELECT TO TAKE OVER THE QUALI FYI NG
PUBLI C | NFRASTRUCTURE AND IN SUCH CASE I T SHALL SUCCEED TO ALL OF THE
RI GHT, TITLE AND | NTEREST | N SUCH PUBLI C | NFRASTRUCTURE, SUBJECT TO ANY
SECURI TY | NTEREST ON REVENUES PREVI QUSLY GRANTED BY THE PRI VATE ENTITY
OR SPECI AL PURPOCSE VEH CLE TO ANY PERSON PROVI DI NG FI NANCI NG THEREFOR;
AND

(B) THE LEAD PUBLI C ENTI TY MAY TERM NATE THE COVMPREHENSI VE CR | NTERI M
AGREEMENT AND EXERCI SE ANY OTHER RI GHTS AND REMEDI ES WHI CH MAY BE AVAI L-
ABLE TOIT AT LAWOR IN EQUI TY.

2. |IN THE EVENT THE LEAD PUBLI C ENTI TY ELECTS TO TAKE OVER QUALI FYI NG
PUBLI C | NFRASTRUCTURE PURSUANT TO SUBDI VI SION ONE OF THIS SECTION, THE
LEAD PUBLI C ENTI TY MAY DEVELOP AND/ OR OPERATE THE PUBLI C | NFRASTRUCTURE,
| MPOSE USER FEES OR RENTS FOR THE USE THEREOF, COWPLY WTH ANY
TH RD- PARTY CONTRACTS AS IF I T WERE THE PRIVATE ENTITY OR SPECI AL
PURPOSE VEHI CLE, AND SOLICI T PROPCSALS FOR THE CONTI NUED OPERATI ON AND
MAI NTENANCE COF THE PUBLI C | NFRASTRUCTURE BY PRI VATE ENTI TI ES. ANY REVEN-
UES THAT ARE SUBJECT TO A SECURI TY | NTEREST SHALL BE COLLECTED FOR THE
BENEFI T OF, AND PAI D TO, SECURED PARTIES, AS THEI R | NTERESTS MAY APPEAR,
TO THE EXTENT NECESSARY TO SATISFY THE PRI VATE ENTITY' S OR SPECI AL
PURPOSE VEHI CLE' S OBLI GATI ONS TO SECURED PARTI ES, | NCLUDI NG THE MAI NTE-
NANCE OF RESERVES AND SUCH SECURI TY | NTERESTS SHALL BE CORRESPONDI NGLY
REDUCED AND, WHEN SATI SFI ED, RELEASED. BEFORE ANY PAYMENTS TO, OR FOR
THE BENEFI T OF, SECURED PARTI ES, THE LEAD PUBLI C ENTI TY MAY USE REVENUES
TO PAY CURRENT OPERATI ON AND MAI NTENANCE COSTS OF THE PUBLI C | NFRASTRUC-
TURE, | NCLUDI NG COVPENSATI ON TO THE LEAD PUBLI C ENTITY FOR I TS SERVI CES
I N OPERATI NG AND MAI NTAINING THE QUALIFYI NG PUBLIC | NFRASTRUCTURE.
REVAI NI NG REVENUES, |F ANY, AFTER ALL PAYMENTS FOR OPERATI ON AND MAI NTE-
NANCE OF THE PUBLI C CAPI TAL | NFRASTRUCTURE, AND TO, OR FOR THE BENEFI T
OF, SECURED PARTI ES, HAVE BEEN MADE, MAY BE PAID TO THE PRI VATE ENTITY
OR SPECI AL PURPCSE VEHI CLE, SUBJECT TO THE NEGOTI ATED RATE OF RETURN, |F
THE COWMPREHENS|I VE AGREEMENT SO PROVIDES. | N SUCH CASE, THE RI GHT TO
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RECEI VE SUCH PAYMENT, |F ANY, SHALL BE CONSI DERED JUST COWVPENSATI ON FOR
THE QUALI FYI NG PUBLI C | NFRASTRUCTURE.

3. THE FULL FAITH AND CREDI T OF THE LEAD PUBLI C ENTI TY SHALL NOT BE
PLEDGED TO SECURE ANY FI NANCI NG OF THE PRI VATE ENTI TY OR SPECI AL PURPCSE
VEH CLE BY THE ELECTI ON TO TAKE OVER THE QUALI FYI NG PUBLI C | NFRASTRUC-
TURE. ASSUMPTI ON OF OPERATI ON OF THE QUALI FYI NG PUBLI C | NFRASTRUCTURE
SHALL NOT OBLI GATE THE LEAD PUBLI C ENTITY TO PAY ANY OBLI GATION OF THE
PRI VATE ENTI TY FROM SOURCES OTHER THAN REVENUES.

4. |IN THE EVENT OF TERM NATI ON OF A COVPREHENSI VE OR | NTERI M AGREE-
MENT, THE AUTHORI TY AND DUTI ES OF THE PRI VATE ENTI TY OR SPECI AL PURPCSE
VEHI CLE CEASE, EXCEPT FOR ANY DUTI ES AND OBLI GATI ONS THAT EXTEND BEYOND
THE TERM NATI ON AS PROVI DED I N THE COVPREHENSI VE OR | NTERI M AGREEMENT,
AND THE QUALI FYI NG PUBLI C | NFRASTRUCTURE REVERTS TO THE LEAD PUBLIC
ENTI TY AND SHALL BE DEDI CATED TO THE LEAD PUBLI C ENTI TY FOR PUBLI C USE.

S 279-A. PUBLIC WORK. EVERY EMPLOYEE OF A PRI VATE ENTI TY OR SPECI AL
PURPCSE VEHI CLE AND EVERY WORKER EMPLOYED PURSUANT TO THE EXECUTI ON OF A
COVPREHENSI VE AGREEMENT | N ACCORDANCE W TH THI' S ARTI CLE SHALL BE SUBJECT
TO THE HOURS, WAGES AND SUPPLEMENTS FOR PUBLI C WORK UNDER THE PROVI SI ONS
OF SECTI ON TWD HUNDRED TVENTY OF THE LABOR LAW

S 280. CONSTRUCTION. THE PROVI SIONS OF THI' S ARTI CLE WHICH ARE | NCO\-
SI STENT W TH ANY OTHER PROVI SI ON OF STATE LAW SHALL BE DEEMED TO SUPER-
CEDE SUCH PROVI SI ON OF LAW AND THE PROVI SIONS OF THI S ARTI CLE SHALL BE
CONTROLLI NG

S 281. SEVERABILITY. | F ANY CLAUSE, SENTENCE, PARAGRAPH, SECTI ON OR
PART OF THI S ARTI CLE SHALL BE ADJUDGED BY ANY COURT OF COWPETENT JURI S-
DICTION TO BE |INVALID AND AFTER EXHAUSTI ON OF ALL FURTHER JUDI Cl AL
REVI EW THE JUDGMVENT SHALL NOT AFFECT, | MPAIR OR | NVALI DATE THE REMAI N
DER THEREOF, BUT SHALL BE CONFINED |IN |ITS OPERATI ON TO THE CLAUSE,
SENTENCE, PARAGRAPH, SECTION OR PART OF THI S ARTI CLE DI RECTLY | NVOLVED
I N THE CONTROVERSY | N WH CH THE JUDGVENT SHALL HAVE BEEN RENDERED.

S 3. This act shall take effect immediately.



