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STATE OF NEW YORK
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2013- 2014 Regul ar Sessi ons
I N SENATE
May 16, 2013

Introduced by Sen. BALL -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Energy and Tel econmuni -
cations -- committee discharged, bill amended, ordered reprinted as
anmended and reconmitted to said comittee -- commttee discharged,
bill anended, ordered reprinted as anended and reconmitted to said
conmittee

AN ACT aut horizing certain nmunicipalities to participate in a nunicipa
energy aggregation programthrough an inter-nmunicipal agreenment with
one or nore nunicipalities in order to coordinate efforts to procure
el ectric and/or gas supply services on behalf of its residents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Definitions. The following terns, when used in this act,
shall have the foll ow ng neanings:

1. "Resident" shall nmean a custoner of record who received residentia
or non-residential electric and/or gas supply services froma distrib-
ution utility at the time of a |ocal resolution by his or her nmunici-
pality to participate in a nmunicipal energy aggregation program
provi ded that such custoner did not receive electric and gas supply
services from an energy services conpany and/ or the power authority of
the state of New York.

2. "Distribution wutility" or "distribution wutilities" shall mean
Consol i dated Edi son (Con-Edi son) and/or New York State Electric and Gas
(" NYSEG') .

3. "Participating custoner” shall nean a resident who receives elec-
tric and/or gas supply services through a nunicipal energy aggregation
progr am

4. "Munici pal energy aggregation progrant or "aggregation progrant
shall mean an inter-nunicipal agreenent or a mnunicipal resolution for
t he purpose of coordinating or initiating efforts by a municipality or
by municipal energy aggregators to request bids for and potentially
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sel ect an ESCO or ESCCs to provide electric and/or gas supply services
to participating custoners.

5. "Energy services conpany" or "ESCO' shall have the same neani ng as
such termis used in subdivision 5 of section 44 of the public service
| aw.

6. "Municipality" or "nunicipalities" shall nean a city, town or
village | ocated in Westchester county.
7. "Minicipal energy aggregator"™ or "energy aggregator" shall nmean a

muni ci pality authorized pursuant to a local resolution to participate in
an inter-munici pal agreenment establishing a municipal energy aggregation

progr am

8. "Program adnministrator” shall nean a nunicipal energy aggregator
that is designated pursuant to an inter-nunicipal agreement or an
enpl oyee designated by a nunicipal energy aggregator to fulfill the

responsibilities of: (i) requesting and conpiling historical usage data
of distribution wutility custoners as required under this act, (ii)
submtting a request for bids for energy supply services from ESCGCs
authorized to supply electric and/or gas in New York state, and (iii)
carrying out the adm nistration of the contract and |nplenentation of
aggregat ed servi ces.

9. "Departnment"” shall nean the New York departnent of public service.

S 2. Minicipal energy aggregation prograns. 1. A municipality my,
after adopting a resolution approved by a ngjority of its governing
board, participate in a municipal energy aggregation programthrough an
|nter-nun|C|paI agreement with one or nore nunicipalities in order to
coordinate efforts, or through its own nunicipal aggregation programto
procure el ectric and/or gas supply services on behalf of its residents.
Such nuni ci pal energy aggregation program nmust provide for:

(a) The expiration of such programof no |later than five years; and

(b) The designation of a programadm nistrator to facilitate the oper-
ations of a nmunicipal energy aggregation program including but not
limted to the receipt of resident historical wusage data infornation
from distribution wutilities pursuant to section three of this act and
any comuni cati ons necessary with potential ESCOs that would provide
el ectric and/or gas supply services for such program

2. A nunicipal energy aggregator shall be responsible for responding
toinquiries regarding the particular nmunicipal energy aggregation
program in which it is a participant. Such mrunicipal energy aggregator
shall provide contact information, including but not limted to a nai
i ng address, tel ephone nunber, e-nmil address and fax nunber at which it
may be contacted in all notices to participating customers.

3. In establishing a contract for electric and/or gas services with an
ESCO, a program administrator shall conply with article 7 of the public
of ficers | aw

S 3. Establishnent of municipal energy aggregation program 1. The
program adm ni strator designated pursuant to an inter-nunicipal agree-
ment establishing an aggregati on programshall provide a copy of such
agreenent to the distribution utilities and submit a formal request for
bul k usage information provided for wunder subdivision two of this
secti on.

2. (a) Wthin 60 days of the establishnment of a nunicipal aggregation
program or of an inter-nmunicipal agreenent establishing an aggregation
program and the formal request, distribution utilities shall, at a
reasonabl e cost as determined by the conmssion within 60 days of
adoption of this act, provide to the program adninistrator the foll ow ng
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utility bulk information regarding residents receiving gas or electric
supply services fromsuch distribution utility:

(1) the nunber of residents, by class served that do not receive el ec-
tric and/or gas supply service froman ESCO or the power authority of
the state of New York;

(ii) the aggregate gas and electric wusage of residents, by class
served, for the 12-nonth period preceding the request; the system peak
hour or hours that determ nes capacity buying requirenents, and to the
degree that it is available the aggregated |oad factor by class served
for the 12-nonth period preceding the request; and

(ii1) to the degree that it 1is available, reasonable efforts to
provide nore detailed historic information relating to energy usage
characteristics of customers, including but not limted to information
by rate class on neter type, the nunber of smart nmeters depl oyed, kW
usage and peak demand information classification, neter reading cycle
information, | oad profile designating information, the nunber of custom
ers enrolled in budget billing plans, |oss factor informtion, net
netering information and any other information deemed useful by the
program adm ni strator to successfully solicit bids for and inplenent the
aggregati on program

(b) In providing the wutility bulk information required under this
subdivision, a distribution utility shall not provide to a program
adm nistrator any information identifying, by nanme or address, any
custoner of such utility or the financial information of any such
custoner, including, but not limted to social security nunbers, credit
card or bank account nunbers.

S 4. Selection of ESCO providers. 1. Upon receipt of wutility bulk
i nformati on required under section three of this act, the program adm n-
istrator is authorized to advertise for the request of bids from ESCOs
for the provision of services for an aggregation program Any request
for bids shall specify that a contract for aggregation program services
must :

(a) belimted to a period of no greater than 30 nonths;

(b) include price benchmarks, which shall provide for:

(i) monthly per kWh rates for electric supply services for each appli -
cabl e class of custoners that are below the 12-nonth average nonthly
price of supply services provided by distribution utilities or |ower
than the distribution utility's rate at the tine of a request for bids
as provided for in this section;

(1i) nonthly per Btu rates for gas supply services for each applicable
class of customers that are below the 12-nonth average nonthly price of
supply services provided by distribution utilities or |ower than the
distribution wutility's rate at the tinme of a request for bids as
provided for in this section;

(c) provide that the ESCOwW Il not Ilevy any form of cancellation
charge to participating custonmers who, after receiving electric and/or
gas supply services from the ESCO choose to receive such supply
services fromtheir respective distribution utility;

(d) provide for a website for participating customers to view the
nonthly rates charged for electric and/or gas supply services; and

(e) provide that any costs associated with preparation for or inple-
mentation of this program or contract shall only be reflected in the
benchmark per kWh and per Btu bid price.

2. (a) After a review of bids submtted for energy supply services,
energy aggregators are authorized to select the ESCO or ESCOs that wl|
of fer the best service, price and other factors considered, provided
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that the per kW supply rate for electricity and per Btu rate for gas
supply services that is lower than the distribution utility's average
nonthly rate for supply services for the prior 12-nmonth period, or |ower
than the distribution utility's rate at the tine of a request for bids
as provided for in this section and neet the requirenents of subdivision
one of this section, provided that energy aggregators, nay at their

di scretion, reject all bids or offers and readvertise for new bids or
offers in a manner provided by this act.
(b) I'n making a sel ection, energy aggregators shall (i) select one

ESCO for the provision of electric supply services; and (ii) select one
ESCO for the provision of gas supply services, provided however that the
energy aggregators may select an ESCO to provide both electric and gas
supply service, provided further that energy aggregators nay not sel ect
any ESCO that has been deenmed ineligible to provide energy services by
t he depart nent.

3. After selection of an ESCO or ESCCs, the energy aggregators are
authorized to enter into a contract for supply services of wup to 30
nont hs. Such contract shall include:

(a) provisions prohibiting the ESCO or ESCOs from denying service to
any resident receiving service fromhis or her distribution wutility at
t he commencenent of such contract;

(b) monthly per kWh rates for electric supply services for each appli -
cable <class of custoners that is below the average nonthly rate of
supply services provided by distribution wutilities in the previous
12-nmonth period or lower than the distribution utility's rate at the
time of a request for bids as provided for in this section;

(c) nmonthly per Btu rates for gas supply services for each applicable
class of custoners that is belowthe average nonthly rate of supply
services provided by distribution utilities in the previous 12-nonth
period or Jlower than the distribution utility's rate at the tinme of a
request for bids as provided for in this section;

(d) provisions requiring the ESCO or ESCCs to provide electric and/or
gas supply rates lower than the distribution utility's electric and/or
gas supply rates pursuant to paragraphs (b) and (c) of this subdivision
for the duration of the contract, provided that a violation of this
provi sion shall subject such ESCO to refund participating custoners at
the time of termnation of a contract pursuant to section six of this
act ;

(e) provisions prohibiting a nunicipal energy aggregator from opting-
out of the contract during the term of such contract;

(f) provisions for the termnation of a contract for services if an
ESCO fails to neet the price benchmarks pursuant to this act wth the
ESCO having exclusive responsibility for all re-entry fees charged to a
participating customer by distribution utilities for the resunption of
supply services;

(g) provisions indemifying energy aggregators fromall liabilities,
damages and costs associated with the performance of an ESCO operating
under a contract for services;

(h) a requirenent that the ESCO provide a performance bond if required
by the energy aggregators; and

(i) any other requirenment that the energy aggregators deem necessary
for the adequate and reliable supply of electric and/or gas supply
services to participating customers.

S 5. Notice of nunicipal energy aggregation contract required. 1.
Upon the conpletion of the contract for services provided for under
subdi vi sion three of section four of this act, the program adm nistrator
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shall obtain fromdistribution utilities at a reasonable cost as deter-
m ned by the comm ssion within 60 days of the effective date of this act
their lists of residents that nay be affected by such contract and
provide the nunicipal aggregators with such information. The rmunicipa
aggregator shall then notify such residents as to the provisions of such
contract, including but not limted to price benchmarks.

2. Distribution utilities nmust nake all reasonable preparations to
rel ease residents who do not choose to opt-out pursuant to subdivision
three of this section from receiving electric and/or gas supply
services, provided that all residents shall continue to receive delivery
services fromsuch utilities.

3. Upon conpletion of a contract provided for under subdivision three
of section four of this act, nunicipal energy aggregators nmnust mil a
notice to each resident not currently receiving supply services from an
ESCO and/ or the power authority of the state of New York which shal
i ncl ude:

(a) that the resident's municipal board has chosen to participate in a
muni ci pal energy aggregati on contract;

(b) that wunless he/she elects to opt-out within 60 days of the post-
mar ked notice, such resident will becone a participating custoner and
will receive electric and/or gas supply services through a nunicipa
energy aggregation contract;

(c) instructions detailing how a resident may submt an opt-out
response, provided that such procedures shall pernmt the resident to
opt-out by contacting the program adm nistrator and/or ESCO or ESCOs
sel ected pursuant to the contract;

(d) that each custoner who does not elect to opt-out within the
prescri bed period may elect to opt-out of such contract at any tinme; and

(e) that in the case of a participating custonmer the distribution
utility is no longer responsible for supply rates charged to such
custoner and that all conplaints about supply service under the aggre-
gation contract shall be the responsibility of the program adm nistrator
and ESCO or ESCOCs.

4. Imediately following the 60-day opt-out period provided for in
par agr aph (b) of subdivision three of this section, a nunicipal energy
aggregator shall provide the program adm nistrator with the foll ow ng
i nf ormati on:

(a) the nunber of residents that received electric and/or gas supply
services fromsuch distribution utility who are participating custoners
by rate cl ass; and

(b) the name, address, and account nunber of each participating
cust oner.

5. The program admnistrator, upon receipt of information required
under subdivision four of this section, shall submt such information
and the information provided for under subdivision two of section three
of this act to the ESCO or ESCOs. Such ESCGCs shall conmence supply
services to participating customers.

S 6. Public service comission review 1. Wthin 365 days of the
commencenent of gas and/or electric supply services under an aggregation
contract, the conm ssion, after consultation with the departnment shal
conmence an audit to ensure such ESCO or ESCOs sel ected have achieved
benchmar ks est abl i shed pursuant to paragraph (b) of subdivision one of
section four of this act.

2. (a) If the conm ssion determ nes that the ESCO or ESCGCs providing
gas and/or electric gas supply services has failed to achieve such
benchmarks as established in subdivision three of section four of this
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act, the contract for services established pursuant to subdivision three
of section four of this act shall be term nated inmediately.

(b) Wthin 30 days of the term nation of a contract for services, the
ESCO shal |l issue paynent to each participating customer for any supply
rates above those specified in the contract, including the cost of any
applicable re-entry fees charged to a resident for resunption of supply
servi ces.

(c) The commssion shall ensure that all residents eligible for
resunption of electric and/or gas supply service from their respective
distribution wutility receive such services regardless of the actua
timng of the paynent provided for under paragraph (b) of this subdivi-
si on.

3. An ESCO shall not Ievy any charge to an energy aggregator to cover
expenses related to the term nation of a contract.

S 7. Wthin 30 nonths of the establishnment of a supply services
contract for services or upon the term nation of such contract, the
commi ssion shall submt a report to the executive, the tenporary presi-
dent of the senate, the speaker of the assenbly, the chairs of the
senate energy and tel ecomunications comrittee and the assenbly energy
committee detailing the performance of any aggregation contract. Such
report shall include the follow ng informtion:

1. the nunber of participating custoners served;

2. the ability of the ESCO or ESCCs selected under an aggregation
programto provi de adequate supply services;

3. the actual supply rates charged under a contract for services;

4. the anount, if any, of participating custoners whose residential or
non-resi dential service was di sconnected; and

5. any other information the public service conm ssion deens neces-
sary.

S 8. Energy services conpany bill of rights applicable to participat-
ing customers. For purposes of this act the term"custoner" as defined
i n paragraph (c) of subdivision 1 of section 349-d of the general busi-
ness |law, shall include participating customers.

S 9. This act shall take effect imediately.



