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STATE OF NEW YORK

5329
2013- 2014 Regul ar Sessi ons
I N SENATE
May 16, 2013

Introduced by Sen. HANNON -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health |aw and the surrogate's court proce-
dure act, in relation to naking technical corrections thereto relating
to the care of persons with devel opnental disabilities; and to repea
article 29-B of the public health law relating to orders not to resus-
citate for residents of mental hygiene facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 5 of section 2994-cc of the public health |aw,
as added by chapter 8 of the laws of 2010, is anmended to read as
fol | ows:

5. Consent by a patient or a surrogate for a patient in a [nental
hygi ene] facility OPERATED, CERTIFI ED OR FUNDED BY THE OFFI CE OF MENTAL
HEALTH shall be governed by [article twenty-nine-B of] this [chapter]
ARTI CLE. CONSENT BY A PATI ENT OR A SURROGATE FOR A PATIENT WHO HAS A
DEVELOPMENTAL DI SABILITY, AS DEFINED IN SUBD VISION TWENTY-TWO OF
SECTI ON 1.03 OF THE MENTAL HYG ENE LAW AND IS ELIG@BLE FOR LI FE-SUS-
TAINING DECI SIONS PURSUANT TO SECTI ON SEVENTEEN HUNDRED FI FTY-B OF THE
SURROGATE' S COURT PROCEDURE ACT, SHALL BE GOVERNED BY THE PROVI SI ONS OF
SUCH SECTI ON.

S 2. Section 2994-ff of the public health | aw, as added by chapter 8
of the Iaws of 2010, is anended to read as foll ows:

S 2994-ff. Interinstitutional transfer. If a patient with a nonhospi -
tal order not to resuscitate is admtted to a hospital, the order shal
be treated as an order not to resuscitate for a patient transferred from
anot her hospital, and shall be governed by article twenty-nine-CC of
this chapter[, except that any such order for a patient adnmtted to a
mental hygiene facility shall be governed by article twenty-nine-B of
this chapter].

S 3. Article 29-B of the public health law i s REPEALED.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD10790- 01- 3
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S 4. Paragraph (c) of subdivision 3 and subdivision 4 of section
2994-b of the public health law, as added by chapter 8 of the Ilaws of
2010, is anended to read as foll ows:

(c) If a health care decision for a patient cannot be nade under
[ paragraphs] PARAGRAPH (a) or (b) of this subdivision, but consent for
t he decision may be provided pursuant to the [nental hygi ene | aw] SURRO
GATE'S COURT PROCEDURE ACT, or regulations of the office of nental
health or the office [of nental retardation and] FOR PEOPLE WTH devel -
opnmental disabilities, then the decision shall be governed by such
[statute] ACT or regulations and not by this article.

4. |f, after reasonable efforts, it is determned that a health care
decision for the patient cannot be made pursuant to subdivision two or
three of this section, then the health care decision shall be nade
pursuant to this article, PROVIDED THAT THE OPTI ON OF SEEKI NG A DECI SI ON
BY FILING A DECLARATION WTH A SURRCGATE DECI SI ON- MAKI NG COW TTEE
PURSUANT TO ARTI CLE ElI GHTY OF THE MENTAL HYG ENE LAW SHALL REMAI N AVAI L-
ABLE.

S 5. Subparagraph (ii) of paragraph (a) of subdivision 5 of section
2994-d of the public health aw, as added by chapter 8 of the | aws of
2010, is anended and a new subparagraph (iii) is added to read as
fol | ows:

(ii) The provision of treatment would involve such pain, suffering or
ot her burden that it would reasonably be deened inhumane or extraor-
di narily burdensonme under the circunstances and the patient has an irre-
versi bl e or incurable condition, as determ ned by an attendi ng physician
with the independent concurrence of another physician to a reasonabl e
degree of nedical certainty and in accord with accepted nedical stand-
ards[.]; OR

(I''1) 1IN THE CASE OF A DECI SION TO ENTER AN ORDER NOT TO RESUSCI TATE
OR TO W THHOLD | NTUBATI ON AND/ OR MECHANI CAL  VENTI LATION  WHI CH CONSTI -
TUTES LI FE- SUSTAI Nl NG TREATMENT, THE ATTENDI NG PHYSI Cl AN DETERM NES TO A
REASONABLE DEGREE OF MEDI CAL CERTAINTY AND | N ACCORD W TH ACCEPTED
MEDI CAL STANDARDS THAT ANY OR ALL OF SUCH MEASURES WOULD BE MEDI CALLY
FUTI LE AND THAT SUCH TREATMENT WOULD BE UNSUCCESSFUL | N RESTORI NG CARDI -
AC AND RESPI RATORY FUNCTI ON OR THAT THE PATI ENT W LL EXPERI ENCE REPEATED
ARRESTS I N A SHORT TI ME PERI OD BEFORE DEATH OCCURS

S 6. Section 1750-b of the surrogate's court procedure act, as added
by chapter 500 of the |aws of 2002, subdivision 1 as anmended by chapter
105 of the Ilaws of 2007, the opening paragraph and paragraphs (a) and
(b) of subdivision 1, and the opening paragraph of subdivision 4 as
anended by chapter 8 of the I aws of 2010, subparagraph (i) of paragraph
(a) and cl ause A of subparagraph (i) of paragraph (e) of subdivision 4
as amended by section 18 of part J of chapter 56 of the |aws of 2012 and
paragraph (d) of subdivision 5 as added by chapter 262 of the | aws of
2008, is anmended to read as foll ows:

S 1750-b. Health care decisions for [nentally retarded] persons WTH
DEVELOPMENTAL DI SABI LI TI ES

1. Scope of authority. FOR THE PURPCSES OF THI S SECTI ON, " DEVELOP-
MENTAL DI SABI LI TY" SHALL BE AS DEFINED |IN SUBD VISION TWENTY-TWO OF
SECTION 1.03 OF THE MENTAL HYA ENE LAW Unl ess specifically prohibited
by the court after consideration of the determnation, if any, regarding
a [nmentally retarded person's] PERSON WTH A DEVELOPMENTAL DI SABILITY' S
capacity to nmke health care decisions, which is required by section
seventeen hundred fifty of this article, the guardian of such person
appoi nted pursuant to section seventeen hundred fifty of this article
shall have the authority to nake any and all health care decisions, as
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defined by subdivision six of section twenty-nine hundred eighty of the
public health law, on behalf of the [nmentally retarded] person WTH A
DEVELOPMENTAL DI SABI LI TY that such person could make if such person had
capacity. Such decisions nmay include decisions to withhold or w thdraw
life-sustaining treatnment. For purposes of this section, "life-sustain-
ing treatnent” neans nedical treatnent, including cardiopul nonary resus-
citation, |NTUBATION AND/OR MECHANI CAL VENTILATION I N THE EVENT SUCH
PERSON HAS SEVERE RESPI RATORY | NSUFFI Cl ENCY, and nutrition and hydration
provi ded by nmeans of nmedical treatnment, which is OR WOULD BE sustaining
life functions and wi thout which, according to reasonabl e nedi cal judg-
ment, the patient will die wthin a relatively short tinme period.
Cardi opul ronary resuscitation is presuned to be life-sustaining treat-
ment wi thout the necessity of a nedical judgnent by an attending physi-
cian. The provisions of this article are not intended to permt or
pronote suicide, assisted suicide or euthanasia; accordingly, nothing in
this section shall be construed to permt a guardian to consent to any
act or omssion to which the [nentally retarded] person WTH A DEVELOP-
MENTAL DI SABI LI TY could not consent if such person had capacity.

(a) For the purposes of making a decision to wthhold or wthdraw
life-sustaining treatnent pursuant to this section, in the case of a
person for whom no guardian has been appointed pursuant to section
seventeen hundred fifty or seventeen hundred fifty-a of this article, a
"guardi an" shall also nean a famly nenber of a person who [(i) has
mental retardation, or (ii)] has a devel opnental disability[, as defined
in section 1.03 of the nental hygiene law,] which [(A) includes nental
retardation, or (B)] results in [a simlar] inpairment of general intel-
| ectual functioning or adaptive behavior so that such person is incapa-
ble of managing hinself or herself, and/or his or her affairs by reason
of such devel opnmental disability. Qualified famly nmenbers shall be
included in a prioritized list of said fam |y nenbers pursuant to regu-
| ations established by the commissioner of [nental retardation and]
devel opnental disabilities. Such fam |y nenbers nust have a significant
and ongoing involvenent in a person's life so as to have sufficient
knowl edge of their needs and, when reasonably known or ascertai nabl e,
the person's wi shes, including noral and religious beliefs. In the case
of a person who was a resident of the former WI I owbrook state school on
March seventeenth, nineteen hundred seventy-two and those individuals
who were in community care status on that date and subsequently returned
to WIlowbrook or a related facility, who are fully represented by the
consuner advisory board and who have no guardi ans appoi nted pursuant to
this article or have no qualified famly nenbers to nmake such a deci-
sion, then a "guardian" shall also nean the WI I owbrook consuner advi -
sory board. A decision of such famly nenber or the WI I owbrook consuner
advi sory board to withhold or withdraw life-sustaining treatnment shal
be subject to all of the protections, procedures and safeguards which
apply to the decision of a guardian to withhold or wthdraw |ife-sus-
taining treatnent pursuant to this section

In the case of a person for whom no guardi an has been appoi nted pursu-
ant to this article or for whomthere is no qualified fam |y nenber or
the WI I owbrook consunmer advisory board avail able to make such a deci-
sion, AND EXCEPT IN THE CASE OF A DECI SI ON TO W THHOLD CARDI OPULMONARY
RESUSCI TATI ON OR | NTUBATI ON ANDY OR MECHANI CAL VENTI LATI ON ON THE GROUNDS
THAT ANY OR ALL SUCH MEASURES WOULD BE MEDI CALLY FUTILE, a "guardian"
shall al so nmean, notw thstanding the definitions in section 80.03 of the
mental hygiene | aw, a surrogate decision-making commttee, as defined in
article eighty of the nental hygiene |aw. Al declarations and proce-
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dures, including expedited procedures, to conply with this section shall
be established by regul ati ons pronul gated by the [commi ssion on quality
of care and advocacy for persons with disabilities] JUSTI CE CENTER FOR
THE PROTECTI ON OF PEOPLE W TH SPECI AL NEEDS.

IN THE CASE OF A PERSON DETERM NED TO LACK CAPACI TY TO MAKE HI S OR HER
OM HEALTH CARE DECI SI ONS PURSUANT TO PARAGRAPH (A) OF SUBDI VI SI ON FOUR
OF THI S SECTI ON, AND FOR WHOM NO GUARDI AN HAS BEEN APPQO NTED PURSUANT TO
TH S ARTICLE OR FOR WHOM THERE IS NO QUALIFIED FAMLY MEMBER OR THE
W LLOABROOK CONSUMER ADVI SORY BOARD AVAILABLE TO MAKE A DECI SI ON IN
VH CH THE ATTENDI NG PHYSI Cl AN, AS DEFI NED I N SUBDI VI SI ON TWD OF SECTI ON
TVENTY-NINE HUNDRED EIGHTY OF THE PUBLI C HEALTH LAW W TH THE WRI TTEN
CONCURRENCE OF ANOTHER PHYSICIAN WTH WHOM SUCH ATTENDI NG PHYSI CI AN
SHALL CONSULT, DETERM NES TO A REASONABLE DEGREE OF MEDI CAL CERTAI NTY
AND SO NOTES |IN THE PERSON S MEDI CAL CHART THAT CARDI OPULMONARY RESUSCI -
TATI ON, | NTUBATI ON AND/ OR MECHANI CAL VENTI LATION WoULD BE MEDI CALLY
FUTILE, AS SUCH TERM IS DEFI NED | N SUBPARAGRAPH (I11) OF PARAGRAPH (A)
OF SUBDI VI SI ON FI VE OF SECTI ON TVEENTY- NI NE HUNDRED NI NETY- FOUR-D OF THE
PUBLI C HEALTH LAW AN ORDER DI RECTI NG SUCH W THHOLDI NG OF LI FE- SUSTAI N
| NG TREATMENT MAY BE ENTERED I N THE PERSON S MEDI CAL CHART, SUBJECT TO
THE PROCEDURAL REQUI REMENTS AND SAFEGUARDS CONTAI NED | N PARAGRAPH (E) OF
SUBDI VI SI ON FOUR, AND SUBDI VI SI ONS FI VE AND SI X OF THI' S SECTI ON.

(b) Regulations establishing the prioritized Iist of qualified famly
menbers required by paragraph (a) of this subdivision shall be devel oped
by the commi ssioner of [mental retardation and] devel opnental disabili-
ties in conjunction wth parents, advocates and famly nenbers of
persons [who are nentally retarded] WTH A DEVELOPMENTAL DI SABILITY.
Regul ations to inplenent the authority of the WI I owbrook consuner advi -
sory board pursuant to paragraph (a) of this subdivision may be promul -
gated by the commi ssioner of [the office of nental retardation and]
devel opnental disabilities with advice fromthe WII owbrook consuner
advi sory board.

(c) Notwi t hstanding any provision of lawto the contrary, the fornmal
determinations required pursuant to section seventeen hundred fifty of
this article shall only apply to guardi ans appoi nted pursuant to section
seventeen hundred fifty or seventeen hundred fifty-a of this article.

(D) A PATIENT FOUND BY THE ATTENDI NG PHYSICIAN TO HAVE CAPACITY TO
MAKE H' S OR HER O\N HEALTH CARE DECI SI ONS, PURSUANT TO PARAGRAPH (A) OF
SUBDI VI SION FOUR OF THI'S SECTION, SHALL, UPON NOTICE TO THE MENTAL
HYG ENE LEGAL SERVICE AND THE CHI EF EXECUTI VE OFFI CER OF A RESI DENTI AL
FACI LI TY OPERATED, LI CENSED OR AUTHORI ZED BY THE OFFI CE FOR PEOPLE W TH
DEVELOPMENTAL DISABILITIES, IN WH CH FACILITY THE PATI ENT RESI DES OR
FROM WHI CH HE OR SHE WAS TRANSFERRED, NMAY MAKE H' S OR HER OAN DECI SI ONS,
| NCLUDI NG THOSE RELATI NG TO LI FE- SUSTAI NI NG TREATMENT.

(E) A PATIENT WHO HAS A VALID HEALTH CARE PROXY AT THE TIME OF A
HEALTH CARE DECISION, | NCLUDING A DECISION | NVOLVI NG LI FE- SUSTAI NI NG
TREATMENT, SHALL HAVE ALL SUCH DECI SI ONS MADE | N ACCORDANCE W TH ARTI CLE
TVENTY- NI NE- C OF THE PUBLI C HEALTH LAW | F FOR ANY REASON THE AGENT OR
AN ALTERNATE AGENT CANNOT ACT OR IS UNW LLI NG TO ACT, AND THE PATIENT IS
OTHERW SE ELIG BLE TO HAVE A DECI SI ON AS TO LI FE- SUSTAI NI NG TREATMENT
MADE PURSUANT TO THI S SECTI ON, ANY GUARDI AN OR PERSON OR ENTI TY ENTI TLED
TO EXERCI SE THE AUTHORI TY OF A GUARDI AN UNDER PARAGRAPH (A) OF TH'S
SUBDI VI SI ON MAY MAKE SUCH DECI SI ON.

2. Decision-making standard. (a) The guardi an shall base all advocacy
and health care decision-naking solely and exclusively on the best
interests of the [nentally retarded] person WTH A DEVELOPMENTAL DI SA-
BILITY and, when reasonably known or ascertainable with reasonable dili -
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gence, on the [nmentally retarded person's] PERSON WTH A DEVELOPMENTAL
DI SABI LITY' S wi shes, including noral and religious beliefs.

(b) An assessnment of the [nentally retarded person's] PERSON WTH A
DEVELOPMENTAL DI SABILITY' S best interests shall include consideration
of :

(i) the dignity and uni queness of every person;

(ii) the preservation, inprovenent or restoration of the [nentally
retarded person's] PERSON W TH A DEVELOPMENTAL DI SABILITY' S heal t h;

(ii1) the relief of the [nentally retarded person's] PERSON WTH A
DEVELOPMENTAL DI SABILITY'S suffering by neans of palliative care and
pai n managenent ;

(iv) the wunique nature of [artificially provided] nutrition or
hydrati on PROVI DED BY MEANS OF MEDI CAL TREATMENT, and the effect it may
have on the [nentally retarded] person WTH A DEVELOPMENTAL DI SABI LI TY;
and

(v) the entire nmedical condition of the person.

(c) No health care decision shall be influenced in any way by:

(i) a presunption that persons with [nental retardation] A DEVELOP-
MENTAL DI SABILITY are not entitled to the full and equal rights, equa
protection, respect, nedical care and dignity afforded to persons wth-
out [nental retardation or devel opnental disabilities] A DEVELOPMENTAL
DI SABI LI TY; or

(ii) financial considerations of the guardian, as such considerations
affect the guardian, a health care provider or any other party.

3. Right to receive information. Subject to the provisions of sections
33.13 and 33.16 of the nental hygiene |aw, the guardian shall have the
right to receive all nedical information and nmedical and clinica
records necessary to make inforned decisions regarding the [nentally
retarded person's] PERSON W TH A DEVELOPMENTAL DI SABILITY'S health care.

4. Life-sustaining treatnent. The guardi an shall have the affirmative
obligation to advocate for the full and efficacious provision of health
care, including life-sustaining treatnent. In the event that a guardi an
[ makes] I NI TI ATES a decision to wthdraw or wthhold |[|ife-sustaining
treatment from a [nentally retarded] person WTH A DEVELOPMENTAL DI SA-
BILITY:

(a) The attendi ng physician, as defined in subdivision two of section
twenty-nine hundred eighty of the public health aw, nust confirmto a
reasonabl e degree of nmedical certainty that the [nentally retarded]
person WTH A DEVELOPMENTAL DI SABILITY |acks capacity to nake health
care decisions. The determ nation thereof shall be included in the
[mentally retarded person's] PERSON WTH A DEVELOPMENTAL DI SABILITY' S
nmedi cal record, and shall contain such attending physician's opinion
regarding the <cause and nature of the [nmentally retarded person's]
PERSON W TH A DEVELOPMENTAL DI SABILITY'S incapacity as well as its
extent and probable duration. The attending physician who rmakes the
confirmation shall ~consult wth another physician, or a |I|icensed
psychol ogist, to further confirmthe [nentally retarded person's] PERSON
W TH A DEVELOPMENTAL DI SABILITY'S | ack of capacity. The attendi ng physi -
cian who nekes the confirmation, or the physician or |licensed psychol -
ogi st with whomthe attendi ng physician consults, nmust (i) be enployed
by a developnental disabilities services office named in section 13.17
of the nental hygiene |aw or enployed by the office for people wth
devel opnental disabilities to provide treatnment and care to people with
devel opnental disabilities, or (ii) have been enployed for a mnimum of
two years to render care and service in a facility or program operated,
licensed or authorized by the office [of nental retardation and] FOR
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PEOPLE W TH devel opnental disabilities, or (iii) have been approved by
t he conmi ssioner of [nental retardation and] devel opnental disabilities
in accordance wth regulations promul gated by such comm ssioner. Such
regul ations shall require that a physician or |icensed psychol ogi st
possess specialized training or three years experience In treating
[mental retardation] PEOPLE W TH DEVELOPMENTAL DI SABILITIES. A record
of such consultation shall be included in the [nentally retarded
person's] PERSON W TH DEVELOPMENTAL DI SABI LI TY' S nedi cal record.

(b) The attendi ng physician, as defined in subdivision two of section
twenty-ni ne hundred eighty of the public health law, wth the concur-
rence of another physician wth whom such attendi ng physician shal
consult, must determne to a reasonabl e degree of nedical certainty and
note on the [nentally retarded person's] PERSON WTH A DEVELOPMENTAL
DI SABI LI TY' S chart that:

(i) the [nentally retarded] person WTH A DEVELOPMENTAL DI SABI LI TY has
a nedi cal condition as foll ows:

A. a termnal condition, as defined in subdivision twenty-three of
section twenty-nine hundred sixty-one of the public health law, or

B. permanent unconsci ousness; or

C. a nedical condition other than such person's [nental retardation]
DEVELOPMENTAL DI SABILITY which requires life-sustaining treatnment, is
irreversible and which will continue indefinitely; [and] OR

D IN THE CASE OF A DECISION TO W THHOLD CARDI OPULMONARY RESUSCI -
TATI ON, OR | NTUBATI ON AND/ OR MECHANI CAL VENTI LATI ON, WHERE ANY OR ALL OF
SUCH MEASURES WOULD BE MEDI CALLY FUTILE WTH N THE MEANI NG OF SUBPARA-
GRAPH (I11) OF PARAGRAPH (A) OF SUBDI VI SION FI VE OF SECTI ON TWENTY- NI NE
HUNDRED NI NETY- FOUR-D OF THE PUBLI C HEALTH LAW AND

(ii) EXCEPT IN THE CASE OF A DECISION TO W THHOLD CARDI OPULMONARY
RESUSCI TATI ON, OR | NTUBATI ON AND/ OR MECHANI CAL VENTI LATI ON BY REASON OF
MEDI CAL FUTILITY, the life-sustaining treatnment woul d i npose an extraor -
di nary burden on such person, in |ight of:

A. such person's nedical condition, other than such person's [nental
retardati on] DEVELOPMENTAL DI SABILITY; and

B. the expected outcone of the |ife-sustaining treatnment, notwth-
standi ng such person's [nmental retardation] DEVELOPMENTAL DI SABILITY,;
and

(iit) in the case of a decision to withdraw or withhold [artificially
provi ded] nutrition or hydrati on PROVI DED BY MEANS OF MEDI CAL TREATMENT:

A. there is no reasonable hope of nmaintaining life; or

B. the [artificially provided] nutrition or hydration PROVIDED BY
MEANS OF MEDI CAL TREATMENT poses an extraordi nary burden.

(c) The guardian shall THEREAFTER express a decision to withhold or
wi thdraw |ife-sustaining treatnent either

(i) inwiting, dated and signed in the presence of one w tness eigh-
teen years of age or older who shall sign the decision, and presented to
the attending physician, as defined in subdivision tw of section twen-
ty-ni ne hundred eighty of the public health |aw, or

(ii) orally, to two persons ei ghteen years of age or older, at |east
one of whomis the [nmentally retarded person's] PERSON WTH A DEVELOP-
MENTAL DI SABILITY' S attendi ng physician, as defined in subdivision two
of section twenty-nine hundred eighty of the public health |aw.

(d) The attendi ng physician, as defined in subdivision two of section
twenty-ni ne hundred eighty of the public health law, who is provided
with the decision of a guardian shall include the decision in the
[mentally retarded person's] PERSON WTH A DEVELOPMENTAL DI SABILITY' S
medi cal chart, and shall either:
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(i) pronptly issue an order to withhold or withdraw |ife-sustaining
treatment fromthe [nmentally retarded] person WTH A DEVELOPMENTAL DI SA-
BILITY, and informthe staff responsible for such person's care, if any,
of the order; or

(ii) pronptly object to such decision, in accordance with subdivision
five of this section.

(e) At least forty-eight hours prior to the inplenentation of a deci-
ion to withdraw life-sustaining treatnent, or at the earliest possible
ime prior to the inplenentation of a decision to withhold Iife-sustain-

ing treatnent, the attendi ng physician shall notify:

(i) the [nentally retarded] person WTH A DEVELOPMENTAL DI SABI LI TY,
except if the attending physician determnes, in witing and in consul -
tation with another physician or a |licensed psychologist, that, to a
reasonabl e degree of nedical certainty, the person would suffer immedi-
ate and severe injury fromsuch notification. The attending physician
who makes the confirmation, or the physician or |icensed psychol ogi st
wi th whomthe attendi ng physician consults, shall

A. be enployed by a devel opnental disabilities services office naned
in section 13.17 of the nental hygiene | aw or enployed by the office for
people wth devel opnental disabilities to provide treatnent and care to
peopl e with devel opnmental disabilities, or

B. have been enployed for a mninmumof two years to render care and
service in a facility operated, |icensed or authorized by the office [of
nmental retardation and] FOR PECPLE W TH devel opnental disabilities, or

C. have been approved by the comm ssioner of [nental retardation and]
devel opmental disabilities in accordance with regul ations pronul gated by
such commi ssioner. Such regulations shall require that a physician or
i censed psychol ogi st possess specialized training or three years expe-
rience in treating [nental retardation] PEOPLE W TH DEVELOPMENTAL DI SA-
BILITY S. A record of such consultation shall be included in the
[mentally retarded person's] PERSON WTH A DEVELOPMENTAL DI SABILITY' S
medi cal record

(ii) if the person is in or was transferred froma residential facili-
ty operated, |licensed or authorized by the office [of nental retardation
and] FOR PEOPLE WTH devel opnental disabilities, the chief executive
of ficer of the agency or organization operating such facility and the
ment al hygi ene | egal service; and

(iit) if the person is not in and was not transferred fromsuch a
facility or program the comm ssioner of [nental retardation and] devel -
opnmental disabilities, or his or her designee.

(F) FOR A PATIENT RESIDI NG I N A FACI LI TY OPERATED, LI CENSED OR AUTHOR-
| ZED BY THE OFFI CE FOR PECPLE W TH DEVELOPMENTAL DI SABI LI TIES AS TO WHOM
AN ORDER TO W THHOLD CARDI OPULMONARY RESUSCI TATI ON, | NTUBATI ON  AND/ OR
MECHANI CAL  VENTI LATI ON HAS BEEN ENTERED, THE ATTENDI NG PHYSI Cl AN SHALL
REVI EW WHETHER THE ORDER | S STILL APPROPRI ATE AT SUCH TI MES AND I N SUCH
MANNER AS |S PRESCRIBED BY SUBDI VISION FOUR OF SECTI ON TVEENTY- NI NE
HUNDRED NI NETY- FOUR- DD OF THE PUBLI C HEALTH LAW

5. (bjection to health care decision. (a) Suspension. A health care
deci sion made pursuant to subdivision four of this section shall be
suspended, pending DI SPUTE MEDI ATION AND POSSIBLE judicial review,
except if the suspension would in reasonabl e nmedical judgnent be likely
to result in the death of the [nentally retarded] person WTH A DEVELOP-
MENTAL DI SABILITY, in the event of an objection to that decision at any
time by:

(i) the [nmentally retarded] person WTH A DEVELOPMENTAL DI SABI LI TY on
whose behal f such deci sion was nade; or

S|
t
I
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(ii) a parent or adult sibling who either resides with or has main-
tained substantial and continuous contact with the [nentally retarded]
person WTH A DEVELOPMENTAL DI SABI LI TY; or

(ii1) the attending physician, as defined in subdivision two of
section twenty-nine hundred eighty of the public health [aw, or

(iv) any other health care practitioner providing services to the
[mentally retarded] person WTH A DEVELOPMENTAL DI SABILITY, who is
i censed pursuant to article one hundred thirty-one, one hundred thir-
ty-one-B[, one hundred thirty-two, one hundred thirty-three, one hundred
thirty-six,] OR one hundred thirty-nine[, one hundred forty-one, one
hundred forty-three, one hundred forty-four, one hundred fifty-three,
one hundred fifty-four, one hundred fifty-six, one hundred fifty-nine or
one hundred sixty-four] of the education |law, or

(v) the chief executive officer identified in subparagraph (ii) of
par agr aph (e) of subdivision four of this section; or

(vi) if the person is in or was transferred froma residential facili-
ty or program operated, approved or licensed by the office [of nental
retardati on and] FOR PEOPLE W TH devel opnmental disabilities, the nental
hygi ene | egal service; or

(vii) if the person is not in and was not transferred from such a
facility or program the comm ssioner of [nental retardation and] devel -
opnmental disabilities, or his or her designee.

(b) Form of objection. Such objection shall occur orally or in wit-
ing.
(c) Notification. In the event of the suspension of a health care
deci si on pursuant to this subdivision, the objecting party shall pronpt-
ly notify the guardian and the other parties identified in paragraph (a)
of this subdivision, and the attending physician shall record such
suspension in the [nentally retarded person's] PERSON WTH A DEVELOP-
MENTAL DI SABI LI TY' S nmedi cal chart.

(d) Dispute nediation. In the event of an objection pursuant to this
subdi vi sion, at the request of the objecting party or person or entity
authorized to act as a guardian under this section, except a surrogate
deci si on nmaki ng conmittee established pursuant to article eighty of the
nmental hygi ene | aw, such objection shall be referred to [a dispute nedi-
ation system established pursuant to section two thousand ni ne hundred
seventy-two] AN ETHI CS COVMM TTEE, ESTABLI SHED PURSUANT TO SECTI ON TWEN-
TY- NI NE HUNDRED NI NETY- FOUR-M of the public health law, or simlar enti-
ty for nmediating disputes in a hospice, such as a patient's advocate's
of fice, hospital chaplain's office [or ethics commttee], as described
in witing and adopted by the governing authority of such hospice, for
non- bi ndi ng nmedi ation. In the event that such di spute cannot be resol ved
wi thin seventy-two hours or no such nediation entity exists or is
reasonably available for nediation of a dispute, the objection [shall]
MAY proceed to judicial review pursuant to this subdivision. The party
requesting nediation shall provide notification to those parties enti-
tled to notice pursuant to paragraph (a) of this subdivision.

6. Special proceeding authorized. The guardian, the attending physi-
cian, as defined in subdivision two of section twenty-nine hundred
eighty of the public health law, the chief executive officer identified
in subparagraph (ii) of paragraph (e) of subdivision four of this
section, the nmental hygiene |legal service (if the personis in or was
transferred froma residential facility or program operated, approved or
licensed by the office [of nental retardation and] FOR PEOPLE W TH
devel opnental disabilities) or the comm ssioner of [nmental retardation
and] devel opnental disabilities or his or her designee (if the person is
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not in and was not transferred fromsuch a facility or progran) my
commence a special proceeding in a court of conpetent jurisdiction wth
respect to any dispute arising under this section, including objecting
to the wthdrawal or withholding of |ife-sustaining treatnment because
such withdrawal or withholding is not in accord with the criteria set
forth in this section.

7. Provider's obligations. (a) A health care provider shall conply
with the health care decisions made by a guardian in good faith pursuant
to this section, to the sane extent as if such decisions had been nade
by the [nmentally retarded] person WTH A DEVELOPMENTAL DI SABILITY, if
such person had capacity.

(b) Notwi t hstandi ng paragraph (a) of this subdivision, nothing in this
section shall be construed to require a private hospital to honor a
guardi an's health care decision that the hospital would not honor if the
deci sion had been nade by the [nentally retarded] person WTH A DEVELOP-
MENTAL DI SABILITY, if such person had capacity, because the decision is
contrary to a formally adopted witten policy of the hospital expressly
based on religious beliefs or sincerely held noral convictions centra
to the hospital's operating principles, and the hospital would be
permtted by law to refuse to honor the decision if made by such person,
provi ded:

(i) the hospital has infornmed the guardian of such policy prior to or
upon adm ssion, if reasonably possible; and

(ii) the [mentally retarded] person WTH A DEVELOPMENTAL DI SABI LI TY,
is transferred pronptly to another hospital that is reasonably accessi -
bl e under the circunstances and is willing to honor the guardian's deci -
sion. If the guardian is unable or unwilling to arrange such a transfer,
the hospital's refusal to honor the decision of the guardian shal
constitute an objection pursuant to subdivision five of this section.

(c) Notwi t hstandi ng paragraph (a) of this subdivision, nothing in this
section shall be construed to require an individual health care provider
to honor a guardian's health care decision that the individual would not
honor if the decision had been made by the [nentally retarded] person
W TH A DEVELOPMENTAL DI SABILITY, if such person had capacity, because
the decision is contrary to the individual's religious beliefs or
sincerely held noral convictions, provided the individual health care
provider pronptly infornms the guardian and the facility, if any, of his

or her refusal to honor the guardian's decision. In such event, the
facility shall pronptly transfer responsibility for the [nentally
retarded] person WTH A DEVELOPMENTAL DI SABILITY to another individua
health care provider willing to honor the guardi an's decision. The indi-

vidual health care provider shall cooperate in facilitating such trans-
fer of the patient.

(d) Notwi thstanding the provisions of any other paragraph of this
subdivision, if a qguardian directs the provision of |ife-sustaining
treatment, the denial of which in reasonabl e nedical judgnent would be
likely to result in the death of the [nentally retarded] person WTH A
DEVELOPMENTAL DI SABILITY, a hospital or individual health care provider
that does not w sh to provide such treatnent shall nonethel ess conply
with the guardian's decision pending either transfer of the [nentally
retarded] person WTH A DEVELOPMENTAL DI SABILITY to a willing hospita
or individual health care provider, or judicial review

(e) [Nothing] EXCEPT AS PROVIDED | N PARAGRAPH (A) OF SUBDIVISION ONE
OF THIS SECTION, NOTHING in this section shall affect or dimnish the
authority of a surrogate decision-naking panel to render decisions
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regarding nmmjor nedical treatnment pursuant to article eighty of the
ment al hygi ene | aw.

8. Imunity. (a) Provider inmunity. No health care provider or enploy-
ee thereof shall be subjected to crimnal or civil liability, or be
deened to have engaged in unprofessional conduct, for honoring reason-
ably and in good faith a health care decision by a guardian, or for
ot her actions taken reasonably and in good faith pursuant to this
secti on.

(b) Guardian immunity. No guardian shall be subjected to crimnal or
civil liability for making a health care decision reasonably and in good
faith pursuant to this section

S 7. This act shall take effect on the ninetieth day after it shal
have becone a | aw



