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STATE OF NEW YORK

5308
2013- 2014 Regul ar Sessi ons
I N SENATE
May 16, 2013

Introduced by Sen. BALL -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law and the <crimnal procedure law, in
relation to sentencing for the comm ssion of a crine of terrorism and
certain provisions of nmurder in the first degree

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 60.06 of the penal |aw, as anended by chapter 482
of the Iaws of 2009, is anended to read as foll ows:

S 60.06 Authorized disposition; nurder in the first degree offenders;
aggravated nurder offenders; certain nurder in the second
degree offenders; certain terrorism offenders; crimna
possession of a chenical weapon or biol ogi cal weapon offen-
ders; crimnal use of a chenical weapon or biological weapon

of f enders.
When a defendant is convicted of nurder in the first degree as defined
in section 125.27 of this chapter, the court shall, in accordance with

t he provisions of section 400.27 of the crimnal procedure | aw, sentence
the defendant to death, to life inprisonment without parole in accord-
ance w th subdivision five of section 70.00 of this title, or to a term
of inprisonment for a class Al felony other than a sentence of Ilife
i mpri sonment wi thout parole, in accordance wi th subdivisions one through
three of section 70.00 of this title. Wien a person is convicted of
nmurder in the second degree as defined in subdivision five of section
125.25 of this chapter or of the crinme of aggravated nurder as defined
i n subdi vi sion one of section 125.26 of this chapter, OR OF THE CRI ME OF
MURDER I N THE FI RST DEGREE AS DEFI NED | N SUBPARAGRAPH (1), (I1), (I1-A)
OR (I11) OF PARAGRAPH (A) OF SUBDI VI SI ON ONE OF SECTION 125.27 OF TH' S
CHAPTER AND THE SENTENCE OF DEATH IS NOI |IMPCSED the court shall
sentence the defendant to life inprisonnent w thout parole in accordance
with subdivision five of section 70.00 of this title. Wien a defendant

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
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is convicted of the crine of terrorismas defined in section 490.25 of
this chapter[, and the specified offense the defendant committed is a
class A-1 felony offense], or [when a defendant is <convicted] of the
crime of crimnal possession of a chem cal weapon or biol ogical weapon
in the first degree as defined in section 490.45 of this chapter, or
[when a defendant is convicted] of the crine of crimnal use of a chem -
cal weapon or biological weapon in the first degree as defined in
section 490.55 of this chapter, the court shall sentence the defendant
to life inprisonnent without parole in accordance with subdivision five
of section 70.00 of this title; provided, however, that nothing in this
section shall preclude or prevent a sentence of death when the defendant
is also convicted of nmurder in the first degree as defined in section
125.27 of this chapter. Wien a defendant is convicted of aggravated
nmurder as defined in subdivision two of section 125.26 of this chapter,
the court shall sentence the defendant to Ilife inprisonnent wthout
parole or to a termof inprisonment for a class A-l felony other than a
sentence of |ife inprisonnent without parole, in accordance with subdi-
vi si ons one through three of section 70.00 of this title.

S 2. Subparagraph (i) of paragraph (a) of subdivision 3 of section
70. 00 of the penal |aw, as anmended by chapter 107 of the laws of 2006,
is amended to read as foll ows:

(i) For a class A-I felony, such mninmmperiod shall not be |ess than
fifteen years nor nore than twenty-five years; provided, however, that
(A) where a sentence, other than a sentence of death or I|ife inprison-
nment w thout parole, is inposed upon a defendant convicted of mnurder in
the first degree as defined in SUBPARAGRAPH (1V), (V), (M), (V1),
(ML), (I1X)y, (X)), (XI), (XIl) OR (XII1) OF PARAGRAPH (A) OF SUBDI VI SI ON
ONE OF section 125.27 of this chapter such m ninmum period shall be not
| ess than twenty years nor nore than twenty-five years, and, (B) where a
sentence is inposed upon a defendant convicted of nmurder in the second
degree as defined in subdivision five of section 125.25 of this chapter
or convicted of aggravated nurder as defined in section 125.26 of this
chapter, OR WHERE A SENTENCE, OTHER THAN A SENTENCE OF DEATH, IS | MPOSED
UPON A DEFENDANT CONVI CTED OF MURDER | N THE FI RST DEGREE AS DEFI NED I N
SUBPARAGRAPH (1), (I1), (I11-A) OR (I11) OF PARAGRAPH (A) OF SUBDI VI SI ON
ONE OF SECTION 125.27 OF TH' S CHAPTER, OR CONVI CTED OF THE CRI ME OF
TERRORI SM AS DEFI NED I N SECTION 490.25 OF THHS CHAPTER, THE CRIME OF
CRIM NAL POSSESSION OF A CHEM CAL OR BIOLOd CAL WEAPON I N THE FI RST
DEGREE AS DEFINED | N SECTI ON 490.45 OF THS CHAPTER OR THE CRIME OF
CRIMNAL USE OF A CHEM CAL OR BI OLOCd CAL WEAPON I N THE FI RST DEGREE AS
DEFI NED I N SECTI ON 490.55 OF TH S CHAPTER, the sentence shall be life
i mpri sonment without parole, and, (C) where a sentence is inposed upon a
def endant convicted of attenpted nmurder in the first degree as defined
in article one hundred ten of this chapter and subparagraph (i), (ii),
(I'1-A) or (iii) of paragraph (a) of subdivision one and paragraph (b) of
subdi vision one of section 125.27 of this chapter or attenpted aggra-
vated nurder as defined in article one hundred ten of this chapter and
section 125.26 of this chapter such mninmum period shall be not |ess
than twenty years nor nore than forty years.

S 3. Subdivision 5 of section 70.00 of the penal law, as anended by
chapter 482 of the laws of 2009, is amended to read as foll ows:

5. Life inprisonment wthout parole. Notw thstanding any other
provi sion of law, a defendant sentenced to Ilife inprisonment wthout
parole shall not be or beconme eligible for parole or conditiona

rel ease. For purposes of conmm tnent and custody, other than parole and
conditional release, such sentence shall be deened to be an indeterm -
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nate sentence. A defendant may be sentenced to life inprisonment wth-
out parole wupon conviction for the crine of nmurder in the first degree
as defined in section 125.27 of this chapter and in accordance with the
procedures provided by Ilaw for inposing a sentence for such crinme. A
def endant nust be sentenced to life inprisonnent wthout parole upon
conviction for the crine of terrorismas defined in section 490.25 of
this chapter[, where the specified offense the defendant conmitted is a
class A-I felony]; the crime of crimnal possession of a chem cal weapon
or biological weapon in the first degree as defined in section 490.45 of
this chapter; or the crinme of crimnal use of a chem cal weapon or
bi ol ogi cal weapon in the first degree as defined in section 490.55 of
this chapter; provided, however, that nothing in this subdivision shal
preclude or prevent a sentence of death when the defendant 1is also
convicted of the crinme of murder in the first degree as defined in
section 125.27 of this chapter. A defendant nust be sentenced to life
i mpri sonment without parole upon conviction for the crine of nmurder in
the second degree as defined in subdivision five of section 125.25 of
this chapter or for the crine of aggravated nurder as defined in subdi-
vi sion one of section 125.26 of this <chapter. A defendant may be
sentenced to life inprisonment wthout parole upon conviction for the
crime of aggravated nmurder as defined in subdivision two of section
125.26 of this chapter OR FOR THE CRIME OF MJRDER I N THE FI RST DEGREE AS
DEFINED | N SUBPARAGRAPH (1), (I1), (I1-A) OR (I11) OF PARAGRAPH (A) OF
SUBDI VI SI ON ONE OF SECTI ON 125.27 OF TH S CHAPTER AND THE SENTENCE OF
DEATH | S NOT | MPOSED

S 4. Section 490.25 of the penal |aw, as added by chapter 300 of the
| aws of 2001, is anended to read as foll ows:
S 490.25 Crime of terrorism

[1.] A personis guilty of a crime of terrorismwhen, with intent to
intimdate or <coerce a civilian population, influence the policy of a
unit of governnent by intimdation or coercion, or affect the conduct of
a unit of governnent by mnurder, assassination or kidnapping, he or she
commts a specified of fense.

[ 2. Sentenci ng.

(a) Wien a person is convicted of a crime of terrorismpursuant to
this section, and the specified offense is a class B, C, Dor E felony
offense, the crinme of terrorism shall be deened a violent felony
of f ense.

(b) Wien a person is convicted of a crime of terrorism pursuant to
this section, and the specified offense is a class C, D or E fel ony
of fense, the crine of terrorismshall be deened to be one category high-
er than the specified offense the defendant committed, or one category
higher than the offense | evel applicable to the defendant's conviction
for an attenpt or conspiracy to commt the offense, whichever is appli-
cabl e.

(c) Wen a person is convicted of a crime of terrorismpursuant to
this section, and the specified offense is a class B felony offense, the
crime of terrorismshall be deened a class A-I felony offense and the
sentence inmposed upon conviction of such offense shall be in accordance
with section 70.00 of this chapter

(d) Notwi t hstanding any other provision of Jlaw, when a person is
convicted of a crinme of terrorismpursuant to this section, and the
specified offense is a class A-I felony offense, the sentence upon
conviction of such offense shall be life inprisonment w thout parole;
provi ded, however, that nothing herein shall preclude or prevent a
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sentence of death when the specified offense is nmurder in the first
degree as defined in section 125.27 of this chapter.]

CRIME OF TERRORISM IS A CLASS A1 FELONY.

S 5. Subdivisions 1 and 10 of section 400.27 of the crimnal procedure
law, as added by chapter 1 of the |aws of 1995, are anended to read as
fol | ows:

1. Upon [the] conviction of a defendant for the offense of nurder in
the first degree as defined by SUBPARAGRAPH (1), (I1), (11-A OR (Il I)
OF PARAGRAPH (A) OF SUBDI VI SION ONE OF section 125.27 of the penal |aw,
the court shall pronptly conduct a separate sentencing proceeding to
det erm ne whet her the defendant shall be sentenced to death or to Ilife
i mprisonment without parole pursuant to subdivision five of section
70.00 of the penal law. Nothing in this section shall be deenmed to
preclude the people at any time fromdeterm ning that the death penalty
shall not be sought in a particular case, in which case the separate
sentenci ng proceeding shall not be conducted and the court nmay sentence
such defendant to life inprisonment without parole [or to a sentence of
i mprisonment for the class A-1 felony of nmurder in the first degree
ot her than a sentence of |ife inprisonnent w thout parole].

10. (A) At the conclusion of all the evidence, the people and the
def endant nmmy present argunent in summation for or against the sentence
sought by the people. The people may deliver the first summation and the
def endant may then deliver the last summation. Thereafter, the court
shall deliver a <charge to the jury on any matters appropriate in the
circunstances. In its charge, the court nust instruct the jury that with
respect to each count of nmurder in the first degree, AS DEFINED IN
SUBPARAGRAPH (I), (I1), (11-A) OR(Il1l) OF PARAGRAPH (A) OF SUBDI VI SI ON
ONE OF SECTI ON 125.27 OF THE PENAL LAW the jury should consider whether
or not a sentence of death should be inposed and whether or not a
sentence of [|ife inprisonnment wthout parole should be inposed[, and
that the jury nmust be unaninmous with respect to either sentence. The
court nust also instruct the jury that in the event the jury fails to
reach unani nous agreenment with respect to the sentence, the court wll
sentence the defendant to a termof inprisonnent with a m ninumterm of
bet ween twenty and twenty-five years and a maximumtermof life. Foll ow
ing the court's charge, the jury shall retire to consider the sentence
to be inposed. Unless inconsistent with the provisions of this section,
t he provisions of sections 310.10, 310.20 and 310.30 shall govern the
del i berations of the jury].

(B) THE COURT MUST | NSTRUCT THE JURY THAT THE JURY MJST BE UNANI MOUS
W TH RESPECT TO THE SENTENCE TO BE | MPOSED. THE COURT MJST ALSO | NSTRUCT
THE JURY THAT IN THE EVENT THE JURY FAILS TO REACH UNANI MOUS AGREEMENT
W TH RESPECT TO THE SENTENCE, THE COURT W LL SENTENCE THE DEFENDANT TO A
TERM OF LI FE | MPRI SONVENT W THOUT PAROLE

(O FOLLOWNG THE COURT'S CHARGE, THE JURY SHALL RETI RE TO CONSI DER
THE SENTENCE TO BE | MPOSED. UNLESS | NCONSI STENT WTH THE PROVI SIONS OF
THIS SECTION, THE PROVISIONS OF SECTIONS 310.10, 310.20 AND 310.30 OF
TH S PART SHALL GOVERN THE DELI BERATI ONS OF THE JURY.

S 6. This act shall take effect imediately and shall apply to
of fenses conmtted on or after such effective date.



