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STATE OF NEW YORK

4916
2013- 2014 Regul ar Sessi ons
I N SENATE
May 1, 2013

I ntroduced by Sens. GOLDEN, GRI SANTI, LANZA, LARKIN, MAZI ARZ, VALESKY - -
read twice and ordered printed, and when printed to be conmtted to
the Committee on Fi nance

AN ACT to anend the state finance law, in relation to the state procure-
ment council and special provisions regarding joint ventures; and
providing for the expiration and repeal of such provisions upon expi-
ration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph n of subdivision 2 of section 161 of the state
finance | aw, as added by chapter 173 of the |laws of 2010, is anmended to
read as foll ows:

n. Recommend to the conmm ssioner necessary |egislative changes or
modi fications to existing or proposed rules, regulations and procedures
that woul d increase access to the state's procurenment process by mnori-
ty-owned business enterprises and wonmen-owned busi ness enterprises and
create nodel |anguage to be used by agenci es when issuing requests for
bids or proposals to other solicitations or offers that would increase
the ability of small businesses to participate in state procurenents,
| NCLUDI NG THROUGH TEAM NG AND JO NT VENTURES AS DEFI NED I N SUBDI VI SI ON
NI NE OF SECTI ON ONE HUNDRED SI XTY-FI VE OF TH S ARTI CLE

S 2. Section 165 of the state finance |law is anmended by adding a new
subdivision 9 to read as foll ows:

9. SPECI AL PROVI SI ONS REGARDI NG JO NT VENTURES.

A. DEFINITIONS. AS USED IN THI S SUBDI VI SI ON

(1) "Dl SABLED VETERAN BUSI NESS ENTERPRI SE" | S AN | NDEPENDENTLY OWNED
AND OPERATED BUSI NESS ENTERPRI SE | N WHI CH A DI SABLED VETERAN HAS A REAL,
SUBSTANTI AL, AND CONTI NUI NG OANNERSHI P OF FI FTY- ONE PER CENT OR GREATER
AND HAS AND EXERCI SES | NDEPENDENT CONTROL OF THE DAY TO DAY DECI SI ONS OF
THE ENTERPRI SE, AND WHI CH HAS BEEN CERTI FI ED AS A DI SADVANTAGED BUSI NESS
ENTERPRI SE PURSUANT TO THE FEDERAL DEPARTMENT OF TRANSPORTATI ON OR OTHER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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FEDERAL AGENCY PROCEDURES, OR CERTI FI ED AS A DI SABI LI TY- OANED BUSI NESS
ENTERPRI SE BY A NATI ONAL CERTI FI CATI ON ORGANI ZATI ON SATI SFACTORY TO THE
COMW SSI ONER.  THE TERM "Dl SABLED VETERAN' HAS THE SAME MEANI NG AS | N
PARAGRAPH (B) OF SUBDIVISION ONE OF SECTION EIGHTY-FIVE OF THE CIVIL
SERVI CE LAW AND ADDI TI ONALLY MEANS A MEMBER OF THE ARMED FORCES OF THE
UNI TED STATES WHO SERVED I N TI ME OF WAR OR WHO SERVED I N AN AREA DESI G
NATED BY THE PRESI DENT OF THE UNI TED STATES BY EXECUTIVE ORDER AS A
"COVBAT ZONE" AT ANY TI ME DURI NG THE PERI GD DESI GNATED BY THE PRESI DENT
BY EXECUTI VE ORDER AS THE PERI GD OF COVBATANT ACTIVITIES IN SUCH ZONE,
AND VWHO WAS HONORABLY DI SCHARGED OR RELEASED UNDER HONCRABLE Cl RCUM
STANCES FROM SUCH SERVI CE, AND WHO | S A CI TIZEN OF THE UNI TED STATES AND
A RESI DENT OF THE STATE OF NEW YORK

(1) "DIVERSITY BUSI NESS ENTERPRI SE* OR "DIVERSITY BUSINESS ENTER-
PRI SES* REFERS | NDI VI DUALLY OR COLLECTI VELY, ACCCORDI NG TO CONTEXT, TO A
M NORI TY BUSI NESS ENTERPRI SE, A WOMEN S BUSI NESS ENTERPRI SE, AND/OR A
DI SABLED VETERAN BUSI NESS ENTERPRI SE.

(I'r1r)y "JAONT VENTURE' MEANS A BUSI NESS, A PARTNERSHI P, SOLE PROPRI E-
TORSHI P, OR A CORPORATI ON FORMED UNDER THE LI M TED LI ABI LI TY CORPORATI ON
LAW OR THE BUSI NESS CORPORATI ON LAW BY A DI VERSI TY BUSI NESS ENTERPRI SE
AND ONE OR MORE NEW YORK BUSI NESS ENTERPRI SES FOR A SPECI FI C PRQJECT I N
VWH CH THE PARTI ES CONTRI BUTE EQUI TY, ASSETS, AND EXPERTI SE.

(1'V) "NEW YORK BUSI NESS ENTERPRI SE" MEANS A BUSI NESS ENTITY FORVED I N
TH'S STATE, WHOSE PRI MARY RESIDENCE |S LOCATED IN TH S STATE, WH CH
REALI ZES MORE THAN HALF I TS GROSS REVENUES FROM ACTI VI TI ES CONDUCTED I N
TH'S STATE AND VWHI CH HAS MORE THAN HALF | TS FULL TI ME EMPLOYEES LOCATED
IN TH'S STATE. A NEW YORK BUSI NESS ENTERPRI SE MAY BE A PARTNERSHI P, SCLE
PROPRI ETORSHI P, OR A CORPORATION FORVMED UNDER THE LIMTED LIABILITY
CORPCORATI ON LAW  OR A CORPORATI ON FOR PROFI' T FORMED UNDER THE BUSI NESS
CORPCORATI ON LAW OR EXISTING ON |ITS EFFECTIVE DATE AND THERETOFORE
FORMED UNDER ANY OTHER CGENERAL STATUTE OR BY ANY SPECI AL ACT OF TH S
STATE FOR A PURPOSE OR PURPOSES FOR WHI CH A CORPORATI ON MAY BE FORMED
UNDER SUCH BUSI NESS CORPORATI ON LAW OTHER THAN A CORPORATI ON VHI CH NAY
BE FORMED UNDER THE COOPERATI VE CORPORATI ONS LAW

"TEAM NG' MEANS A COOPERATI VE AGREEMENT BETWEEN ONE OR MORE DI VER-
SITY BUSI NESS ENTERPRI SES AND ONE OR MORE NEW YORK BUSI NESS ENTERPRI SES
EXECUTED BY A MWRITTEN | NSTRUMENT THAT DEFINES THE COMMVON PURPCSE,
PERFORMANCE GOALS, APPRCACH, FINANCI NG  LIABILITY, AND ACCOUNTABILITY
FOR A PRQJECT, THAT | S SATI SFACTORY TO THE COWMM SSI ONER FOR THE PURPOSES
OF CONTRACTI NG PURSUANT TO THI S SUBDI VI SI ON.

B. THE COW SSI ONER SHALL TAKE SUCH STEPS AS MAY BE NECESSARY TO
DEVELOP AND | MPLEMENT A PILOT PROGRAM TO | NSURE THAT CENTRALIZED
CONTRACTS PROVI DED PURSUANT TO THI S ARTI CLE ALSO | NCLUDE PROVI SI ON FOR
JO NT VENTURES AND TEAM NG ARRANGEMENTS AS DEFI NED HEREI N, PROVI DED THAT
N ANY SUCH JO NT VENTURE OR TEAM NG ARRANGEMENT:

(1) THE DI VERSI TY BUSI NESS ENTERPRI SE SHALL PERFORM A SHARE OF THE
WORK  NECESSARY TO SUCH CONTRACT EQUAL TO I TS OMNERSHI P OF STOCK, DI VI -
DENDS, PROFI T, OR CONTROL OF A JO NT VENTURE, WH CHEVER IS GCREATER, OR
TO I TS POTENTI AL PROFI TABI LI TY RETURN I N THE CASE OF TEAM NG AND

(1'l) THE AGREEMENT | S DEMONSTRATED TO THE SATI SFACTI ON CF THE COW S-
SI ONER TO BRI NG RESOURCES AND EXPERTI SE TO THE PRQIECT THAT WOULD NOT
OTHERW SE BE AVAI LABLE W TH N THE SCOPE OF EXPERTI SE, ABI LI TIES, ACTI V-
| TTES OF THE DI VERSI TY BUSI NESS ENTERPRI SE, OR VWH CH WOULD BE OTHERW SE
LIMTED BY RESOURCES AVAI LABLE TO THE DI VERSI TY BUSI NESS ENTERPRI SE | F
SUCH ENTERPRI SE SOUGHT TO PERFORM THE WORK | TSELF, AND

(1'1l') THE PROPCSAL OFFERS, I N THE JUDGEMENT OF THE COWM SSI ONER, THE
SERVI CES OR COWODI TI ES AT A PRI CE EQUAL TO OR LESS THAN WOULD OTHERW SE
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BE CHARGED BY AN ENTITY WVHICH IS NOT A JO NT VENTURE OR WHICH | S NOT
| N\VOLVED | N SUCH TEAM NG AGREEMENT, AND

(1V) THE JO NT VENTURE OR TEAM NG ENTI TY MEETS REQUI REMENTS AND CRI TE-
RIA OF THE COW SSI ONER | N SUCH AREAS AS FI NANCI NG LI ABILITY, ACCOUNT-
ABILITY, USE OF RESOURCES AND OTHER CRITERIA AND REQU REMENTS THAT
DEMONSTRATE SI GNI FI CANT ENGAGEMENT BY THE DI VERSI TY BUSI NESS ENTERPRI SE,
PROVI DED THAT AN ENTITY WH CH QUALI FIES AS A NEW YORK BUSI NESS ENTER-
PRI SE AT THE TI ME OF THE EXECUTI ON OF A CONTRACT SHALL NOT BE DI SQUALI -
FIED FOR FAILING TO MEET EMPLOYMENT AND GROSS REVENUE CRI TERI A DURI NG
THE COURSE OF THE CONTRACT | F THE VARI ATION | N REVENUES AND/ OR EMPLOY-
MENT |S NO MORE THAN TWENTY PER CENT MORE THAN SUCH CRI TERI A WOULD
OTHERW SE ALLOW

C. AJONT VENTURE IN WHCH A MNORITY BUSINESS ENTERPRISE OR A
WOVEN- OANED  BUSI NESS ENTERPRI SE HAS AN OANERSHI P OF GREATER THAN FI FTY
PERCENT SHALL BE ELIG@BLE FOR OPPORTUNITIES FOR PARTICI PATION ON
CONTRACTS FOR M NORI TY AND WOVEN OANED BUSI NESS ENTERPRI SES PURSUANT TO
ARTI CLE FI FTEEN- A OF THE EXECUTI VE LAW

D. IN | MPLEMENTI NG THE PI LOT PROGRAM THE COMM SSI ONER MAY, | N ADDI TI ON
TO OTHER CONTRACT REQUI REMENTS | MPOSED ON CONTRACTS AND CONTRACTORS OR
VENDORS PURSUANT TO SECTION ONE HUNDRED SI XTY- THREE OF TH S ARTI CLE,
REQUI RE CONSI DERATI ON OF ADDI TlI ONAL FACTORS | NCLUDI NG DI STANCE FROM THE
JOB OR PROQJECT, THE AMOUNT OR LEVEL OF GREEN TECHNOLOGY, FI NANCI AL OR
EXPERT RESOURCES OF THE CONTRACTOR OR JO NT VENTURE OR TEAM NG ARRANGE-
MENTS, ANCILLARY COSTS SUCH AS REQUI REMENTS TO BRING OR HRE ON A
CONSULTANT BASI S EXPERTI SE FROM OTHER AREAS OR STATES, THE FRESHNESS OR
NEWANESS OF THE PRODUCT BElI NG PURCHASED AND THE | MPACT OF EXTENDED TRANS-
PORTATION ON |IT, AND OTHER SIM LAR FACTORS. THE COVM SSI ONER SHALL
ADDI TI ONALLY WEI GH ANY CONSI DERATI ON I N THE AWARDI NG OF A CONTRACT BY
THE PERCENTAGE OF THE JO NT VENTURE OR TEAM NG ARRANGEMENT ALLOCATED OF
THE DI VERSI TY BUSI NESS ENTERPRI SE.

E. THE COW SSI ONER SHALL REPORT ANNUALLY ON THE FI RST OF JANUARY OF
EACH YEAR, BEGQ NNI NG | N THE SECOND YEAR AFTER ENACTMENT OF TH S PROGRAM
CONCERNI NG THE PILOT PROGRAM AUTHORI ZED BY THI' S SECTI ON. THE REPORT
SHALL NOTE CONTRACTS LET TO JO NT VENTURES, AND THE DEVELOPMENT OF
DI VERSI TY BUSI NESS ENTERPRI SES AS A RESULT OF SUCH JO NT VENTURES. THE
COW SSI ONER SHALL USE METRI CS WHI CH SHOW THE EFFECT OF THE PROGRAM ON
THE DEVELOPMENT AND STRENGTHENI NG OF DI VERSI TY BUSI NESS ENTERPRI SES, AND
SHALL | NCLUDE RECOMMVENDATI ONS FOR THE EXPANSI ON, ALTERATI ON, AND PERVAN-
ENTI ZATI ON OF THE PROGRAM

S 3. This act shall take effect inmediately and shall expire and be
deened repeal ed on the thirty-first of Decenber of the fifth full vyear
following the effective date of this act.



