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STATE OF NEW YORK

4563
2013- 2014 Regul ar Sessi ons
I N SENATE
April 10, 2013

I ntroduced by Sen. YOUNG -- (at request of the Legislative Conm ssion on
Rural Resources) -- read twice and ordered printed, and when printed
to be conmtted to the Cormittee on Energy and Tel ecomruni cati ons

AN ACT to anend the tax law, in relation to the biofuel production cred-
it for the production of cellulosic ethanol, densified biofuel and
renewabl e fuel oi

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 28 of the tax | aw, as added by section 1 of part X
of chapter 62 of the |laws of 2006, subdivision (a) as amended by section
1 of part K of chapter 59 of the laws of 2012, is renunbered section 38
and amended to read as foll ows:

S 38. Biofuel production credit. (a) General. A taxpayer subject to
tax under article nine, nine-A or twenty-two of this chapter shall be
allowed a credit against such tax pursuant to the provisions referenced
in subdivision (d) of +this section. The credit (or pro rata share of
earned credit in the case of a partnership) for each gallon of LIQUD
bi of uel produced at a biofuel plant on or after January first, two thou-
sand six shall equal fifteen cents per gallon, OR TWENTY-FI VE CENTS PER
GALLON FOR PRODUCTI ON OF CELLULCSI C ETHANOL OR RENEWABLE FUEL O L after
the production of the first forty thousand gallons per year presented to
market. THE CREDI T FOR EACH BONE DRY TON OF DENSI FI ED Bl OFUEL PRODUCED
AT A Bl OFUEL PLANT ON OR AFTER JANUARY FI RST, TWD THOUSAND SIX SHALL
EQUAL FI FTEEN DOLLARS PER BONE DRY TON AFTER THE PRODUCTI ON OF THE FI RST
TEN THOUSAND TONS PER YEAR PRESENTED TO MARKET. The credit under this
section shall be capped at [two and one-half] TEN mllion dollars per
t axpayer per taxable year for up to no nore than [four] TEN consecutive
taxabl e years per biofuel plant. If the taxpayer is a partner in a part-
nershi p or sharehol der of a New York S corporation, then the cap inposed
by the precedi ng sentence shall be applied at the entity level, so that
the aggregate credit allowed to all the partners or sharehol ders of each
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such entity in the taxable year does not exceed [two and one-half] TEN
mllion dollars. The tax credit allowed pursuant to this section shal
apply to taxable years beginning before January first, two thousand
twenty.

(b) Definitions. For the purpose of this section, the follow ng terns
shall have the foll ow ng neanings:

(1) "Biofuel"” neans a fuel which includes biodiesel [and], ethanol,
DENSI FI ED BI OFUEL AND RENEWABLE FUEL O L. The term "bi odi esel " shal
mean a fuel conprised exclusively of nono-alkyl esters of Ilong chain
fatty acids derived fromvegetable oils or animal fats, designated B10O,
which neets the specifications of American Society of Testing and Mate-
rials designation D 6751-02. The term "ethanol" shall mean ethyl al coho
manufactured in the United States and its territories and sold (i) for
fuel use and which has been rendered unfit for beverage use in a manner
and which is produced at a facility approved by the federal bureau of
al cohol, tobacco and firearns for the production of ethanol for fuel, or
(ii) as denatured ethanol used by bl enders and refiners which has been
rendered unfit for beverage use. The term"biofuel”™ wmy also include
any other standard approved by the New York state energy and research
devel opnment authority. THE TERM "RENEWABLE FUEL O L" SHALL MEAN A FUEL
COWPRI SED OF ANY NON FOOD BI OVASS BASED FEEDSTOCK THAT CAN BE USED AS A
FULL OR PARTI AL SUBSTI TUTE FOR TRADI Tl ONAL PETROLEUM FUELS.

(2) "CELLULCSI C ETHANCL" MEANS THE PRODUCTI ON OF ETHANOL FROM LI GNO
CELLULCSI C BI OVASS FEEDSTOCKS NOT USED FOR FOOD PRODUCTI ON, | NCLUDI NG
BY- PRODUCTS FROM AGRI CULTURAL WASTE, THAT ARE ALTERED THROUGH ACTI VI Tl ES
REFERENCED | N SUBPARAGRAPH FI VE OF PARAGRAPH (B) OF SUBDI VI SION ONE OF
SECTION THI RTY-ONE HUNDRED TWO-E OF THE PUBLI C AUTHORI TI ES LAW SUCH
LI GNOCELLULGSI C Bl OVASS FEEDSTOCKS MAY | NCLUDE, BUT ARE NOT NECESSARI LY
LIMTED TO  SW TCHGRASSES OR W LLOAS, AGRI CULTURAL AND FORESTRY RESI -
DUES, CLEAN WoOD AND WOOD WASTES, PULP AND PAPER MLL WASTES OR
EXTRACTS, AND NON RECYCLABLE PAPER  ANY QUESTION AS TO WHETHER ANY
FEEDSTOCK QUALI FI ES UNDER THI S SECTI ON SHALL BE DETERM NED BY THE PRESI -
DENT OF THE NEW YORK STATE ENERGY AND RESEARCH DEVELOPMENT AUTHORI TY.

(3) "DENSIFI ED Bl OFUEL" MEANS A SOLI D FUEL DERI VED BY THE MECHANI CAL
DENSI FI CATI ON AND REFI NI NG OF Bl OVASS SOURCED FROM WOODY OR AGRI CULTURAL
FEEDSTOCKS.

(4) "Biofuel plant” nmeans a conmercial facility |ocated in New York
state at which one or nore biofuels are produced. FOR THE PURPCSES OF
THI'S SECTI ON, ANY COWMERCI AL FACI LI TY WHERE CELLULCSI C ETHANOL, RENEWA-
BLE FUEL O L OR DENSIFIED BIOFUEL | S PRODUCED SHALL BE CONSIDERED A
SEPARATE Bl OFUEL PLANT.

(c) Reporting requirenments. A taxpayer wishing to claima credit under
this section shall annually certify to the comm ssioner (i) that biofue
produced at the eligible biofuel plant neets all existing standards for
bi ofuel and (ii) the anpunt of biofuel produced at the eligible biofue
pl ant during a taxable year.

(d) Cross-references. For application of the credit provided for in
this section, see the foll ow ng provisions of this chapter:

(1) Article 9: Section 187-c.

(2) Article 9-A: Section 210, subdivision 38.

(3) Article 22: Section 606, subsections (i) and (jj).

S 2. Section 187-c of the tax |law, as anmended by section 2 of part K
of chapter 59 of the |aws of 2012, is anmended to read as foll ows:

S 187-c. Biofuel production credit. A taxpayer shall be allowed a
credit to be conputed as provided in section [twenty-eight] THI RTY-ElI GHT
of this chapter, [as added by part X of chapter sixty-two of the | aws of
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two thousand six,] against the tax inposed by this article. Provided,
however, that the anobunt of such credit allowed against the tax inposed
by section one hundred eighty-four of this article shall be the excess
of the anount of such credit over the amobunt of any credit allowed by
this section against the tax inposed by section one hundred eighty-three
of this article. In no event shall the credit wunder this section be

allowed in an anount which will reduce the tax payable to | ess than the
applicable mnimumtax fixed by section one hundred eighty-three or one
hundred eighty-five of this article. |If, however, the anount of the

credit allowed under this section for any taxable year reduces the tax
to such amount, the excess shall be treated as an overpaynent of tax to
be credited or refunded in accordance with the provisions of section six
hundred ei ghty-six of this chapter. Provided, however, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest shall be paid thereon. The tax credit
al l owed pursuant to this section shall apply to taxable years begi nning
before January first, two thousand twenty.

S 3. Subdivision 38 of section 210 of the tax |law, as anended by
section 3 of part K of chapter 59 of the laws of 2012, is anended to
read as follows:

38. Biofuel production credit. A taxpayer shall be allowed a credit,
to be conputed as provided in section [twenty-eight] TH RTY-EIGHT of
this chapter, [as added by part X of chapter sixty-two of the | aws of
two thousand six,] against the tax inposed by this article. The credit
al | oned under this subdivision for any taxable year shall not reduce the
tax due for such year to |l ess than the higher of the anpbunts prescribed
i n paragraphs (c) and (d) of subdivision one of this section. However,
if the amount of credit all owed under this subdivision for any taxable
year reduces the tax to such anpunt, any anount of <credit thus not
deductible in such taxable year shall be treated as an overpaynent of
tax to be credited or refunded in accordance wth the provisions of
section one thousand eighty-six of this chapter. Provided, however, the
provi si ons of subsection (c) of section one thousand eighty-eight of
this chapter notw thstanding, no interest shall be paid thereon. The tax
credit allowed pursuant to this section shall apply to taxable years
begi nni ng before January first, two thousand twenty.

S 4. Subsection (jj) of section 606 of the tax law, as anended by
section 4 of part K of chapter 59 of the |aws of 2012, is anended to
read as foll ows:

(jj) Biofuel production credit. A taxpayer shall be allowed a credit
to be conputed as provided in section [twenty-eight] THI RTY-ElI GHT of
this chapter, [as added by part X of chapter sixty-two of the |aws of
two thousand six,] against the tax inposed by this article. If the
amount of the credit allowed under this subsection for any taxable year
shall exceed the taxpayer's tax for such year, the excess shall be
treated as an overpaynent of tax to be credited or refunded in accord-
ance with the provisions of section six hundred eighty-six of this arti-
cle, provided, however, that no interest shall be paid thereon. The tax
credit allowed pursuant to this section shall apply to taxable years
begi nni ng before January first, two thousand twenty.

S 5. This act shall take effect immediately.



