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STATE OF NEW YORK

4259
2013- 2014 Regul ar Sessi ons
I N SENATE
March 18, 2013

Introduced by Sen. GRISANTlI -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Conmerce, Economic Devel -
oprment and Smal | Busi ness

AN ACT to amend the econonic devel opnent law, in relation to creating
t he busi ness enpl oynent incentive program

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The economc developnent |aw is amended by addi ng a new

article 21 to read as foll ows:
ARTI CLE 21
BUSI NESS EMPLOYMENT | NCENTI VE PROGRAM

SECTI ON 430. GENERAL.

431. PRQIECT REQUI REMENTS.

432. GRANT APPLI CATI ON.

433. | NCENTI VE AGREEMENT.

434. SUBM SSI ON OF NEW YORK TAX RETURN, OTHER | NFORMVATI ON; AUDI T.

435. FAI LURE OF BUSI NESS TO COWPLY, Cl RCUMSTANCES.

436. DI SBURSEMENT CONDI Tl ONS.

437. GRANT LI M TATI ONS.

438. | MPLEMENTATI ON, STUDY.

439. FEES.

440. RULES.

441. ANNUAL REPORT.

S 430. GENERAL. THERE |'S HEREBY ESTABLISHED A BUSINESS EMPLOYMENT
| NCENTI VE PROGRAM THE PROGRAM | S TO BE ADM NI STERED BY THE DEPARTMENT.
I N ORDER TO FOSTER JOB CREATION IN THI S STATE, THE DEPARTMENT MAY ENTER
| NTO AGREEMENTS W TH BUSI NESSES TO PROVI DE BUSI NESS EMPLOYMENT | NCENTI VE
GRANTS, WTH N AVAI LABLE APPROPRIATIONS, WTH THE PROVI SIONS OF THI' S
ARTI CLE | F THE DEPARTMENT FI NDS THAT:

1. THE PRQIECT PROPCSED BY THE BUSI NESS W LL CREATE, DURING THE TERM
OF THE AGREEMENT, A NET | NCREASE | N EMPLOYMENT BY THE BUSI NESS AND I TS

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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RELATED PERSONS AS PROVI DED I N SECTI ON FOUR HUNDRED THI RTY-ONE OF THI' S
ARTI CLE;

2. THE PRQIECT 1S ECONOM CALLY SOUND AND W LL BENEFI T THE PEOPLE OF
NEW YORK BY | NCREASI NG OPPORTUNI TI ES FOR EMPLOYMENT AND BY STRENGTHENI NG
NEW YORK' S ECONOWY; AND

3. THE DEPARTMENT DETERM NES THAT THE RECEI PT OF THE BUSI NESS EMPLOY-
MENT | NCENTI VE GRANT W LL BE A MATERI AL FACTOR | N THE BUSI NESS DECI SI ON
TO GO FORWARD W TH THE PRQJECT.

S 431. PRAJECT REQUI REMENTS. 1. A BUSI NESS MAY APPLY TO THE DEPARTMENT
FOR A GRANT FOR ANY PRQIECT VHI CH:

(A) WLL CREATE AT LEAST SEVENTY-FI VE ELI G BLE POSI TIONS | N THE BASE
YEARS; OR

(B) WLL CREATE AT LEAST TVENTY-FI VE ELI G BLE POSI TIONS I N A TARGETED
AREA | N THE BASE YEARS.

2. |IN THE CASE WHERE A BUSI NESS | S A LANDLORD, THE BUSI NESS MAY APPLY
TO THE DEPARTMENT FOR A GRANT FOR ANY PRQIECT | N VH CH:

(A) (1) AT LEAST SEVENTY-FI VE ELI G BLE POSITIONS ARE CREATED IN THE
BASE YEARS; OR

(1'l) AT LEAST TVENTY-FI VE ELI G BLE POSI TI ONS ARE CREATED IN A TARGETED
AREA | N THE BASE YEARS; AND

(B) THE TENANTS OR PROPOSED TENANTS HAVE AGREED TO ASSI GN TO THE LAND-
LORD ANY CLAIM OF R GHT THAT THEY MAY HAVE TO A GRANT PROVI DED BY THI S
ARTI CLE; AND

(© THE TENANT OR PROPCSED TENANTS HAVE AGREED TO COOPERATE W TH THE
LANDLORD BY ANNUALLY PROVIDING TO THE DEPARTMENT THE NUMBER OF NEW
EMPLOYEES | N ELI G BLE PCSI TI ONS, THE W THHOLDI NGS AND ANY OTHER | NFORIVA-
TION VH CH MAY BE REQUI RED BY THE DEPARTMENT.

3. A PRQJECT WH CH CONSI STS SOLELY OF PO NT- OF- FI NAL- PURCHASE RETAI L
FACI LI TIES SHALL NOT BE ELI G BLE FOR A GRANT UNDER THI S ARTICLE. |F A
PRQIECT CONSI STS OF BOTH PO NT- OF- FI NAL- PURCHASE RETAIL FACILITIES AND
NON-RETAIL  FACILITIES, ONLY THE PORTION OF THE PROIECT CONSI STI NG OF
NON- RETAI L FACI LI TIES SHALL BE ELI G BLE FOR A GRANT, AND ONLY THE W TH-
HOLDI NGS FROM NEW EMPLOYEES VWH CH ARE EMPLOYED I N THE PORTI ON OF THE
PRQIECT VWHI CH REPRESENTS NON- RETAI L FACI LI TIES SHALL BE USED TO DETER-
MNE THE AMOUNT OF THE GRANT. |F A WAREHOUSE FACILITY IS PART OF A
PO NT- OF- FI NAL- PURCHASE RETAI L FACI LI TY AND SUPPLI ES ONLY THAT FACI LI TY,
THE WAREHOUSE FACI LI TY SHALL NOT BE ELI A BLE FOR A GRANT. FOR THE
PURPOSES OF TH'S ARTICLE, CATALOG Dl STRI BUTI ON CENTERS SHALL NOT BE
CONS| DERED PO NT- OF- FI NAL- PURCHASE RETAI L FACI LI TI ES.

S 432. GRANT APPLI CATION. 1. A BUSI NESS SHALL APPLY TO THE DEPARTMENT
FOR A GRANT ON A FORM PRESCRI BED BY THE DEPARTMENT VWH CH SHALL | NCLUDE:

(A) THE NAME OF THE BUSI NESS, THE PROPOSED LOCATI ON OF THE PRQIECT,
AND THE TYPE OF ACTIVITY VWH CH WLL BE ENGAGED I N AT THE PRQIECT SI TE;

(B) THE NAVES AND ADDRESSES OF THE PRI NCl PALS OR MANAGEMENT OF THE
BUSI NESS, AND THE NATURE OF THE FORM OF BUSI NESS ORGANI ZATI ON UNDER
VH CH IT | S OPERATED,

(© THE MOST RECENT FI NANCI AL STATEMENT OF THE BUSI NESS;

(D) THE NUMBER OF ELI G BLE POSI TI ONS PROPOCSED TO BE CREATED DURI NG THE
BASE YEARS AND THEREAFTER, AND

(E) AN ESTI MATE OF THE TOTAL W THHOLDI NGS.

2. A COOPERATI VE ASSOCI ATI ON MAY APPLY, IN ONE CONSOLI DATED APPLI CA-
TION IN A FORM AND MANNER DETERM NED BY THE DEPARTMENT, FOR A GRANT ON
I TS OAN BEHALF AS A BUSI NESS AND FOR GRANTS ON BEHALF OF THE MEMBERS OF
THE ASSOCI ATI ON WHO MAY QUALI FY UNDER THI S ARTI CLE.

3. | F A COOCPERATI VE ASSCCI ATI ON |'S APPLYI NG FOR GRANTS ON BEHALF OF
| TS MEMBERS, THE MEMBERS FOR WHOM THE APPLICATION |S SUBM TTED SHALL
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ASSI GN  TO THE ASSCOCI ATI ON ANY CLAIM OF RI GHT THE MEMBERS MAY HAVE UNDER
TH' S ARTI CLE TO APPLY FOR GRANTS | NDI VI DUALLY DURING THE TERM OF THE
BUSI NESS EMPLOYMENT | NCENTI VE AGREEMENT, AND AGREE TO COOPERATE W TH THE
ASSCCI ATION | N PROVI DI NG TO THE DEPARTMENT ALL THE | NFORVATI ON REQUI RED
FOR THE | NI TI AL APPLI CATI ON, THE BUSI NESS EMPLOYMENT | NCENTI VE AGREE-
MENT, AND ANY OIHER | NFORVATION THE DEPARTMENT MAY REQUI RE FOR THE
PURPOSES OF THI S ARTI CLE. THE COOPERATI VE ASSCCI ATI ON SHALL BE RESPONSI -
BLE FOR PROVI DI NG TO THE DEPARTMENT ALL THE | NFORVATI ON REQUI RED UNDER
TH S ARTI CLE.

4. | F A COOPERATI VE ASSOCI ATI ON APPLI ES FOR A GRANT ON BEHALF OF I TS
MEMBERS, THE MEMBERS | NCLUDED I N THE APPLI CATION MAY BE PERM TTED TO
MEET THE QUALI FI CATI ONS FOR A GRANT COLLECTI VELY BY PARTI Cl PATING IN A
PRQIECT THAT WLL MEET THE REQUI REMENTS OF SECTI ONS FOUR HUNDRED THI RTY
AND FOUR HUNDRED THI RTY-ONE OF TH S ARTI CLE, THE AMOUNT OF A GRANT SHALL
BE CALCULATED UNDER THE TERMS OF THI S ARTICLE AS | F THE MEMBERS ARE ALL
COLLECTI VELY ONE BUSI NESS ENTI TY, AND ANY RESTRI CTI ONS ON THE QUALI FI CA-
TION FOR A GRANT SHALL APPLY TO EACH MEMBER WHO | S LI STED IN THE APPLI -
CATI ON AS PARTI CI PATING I N THE PRQJECT. THE GRANTS AWARDED SHALL BE PAI D
TO THE COOPERATI VE ASSCCI ATI ON. A GRANT RECEI VED UNDER THI S ARTI CLE BY A
COOPERATI VE ASSCCI ATI ON MAY BE APPORTI ONED TO THE MEMBERS OF THE ASSOCI -
ATION IN A MANNER DETERM NED BY THE ASSOCI ATI ON. EACH MEMBER | NCLUDED | N
THE APPLI CATI ON SHALL BE REQUI RED TO SI GN THE BUSI NESS EMPLOYMENT | NCEN-
TI VE AGREEMENT AND SHALL ABIDE BY | TS TERMVES.

5. (A THE AMOUNT OF THE EMPLOYMENT | NCENTI VE AWARDED AS A GRANT I N
EACH CASE SHALL BE NOT LESS THAN TEN PERCENT AND NOI' MORE THAN ElI GHTY
PERCENT OF THE WTHHOLDINGS OF THE BUSINESS, OR NOTI' LESS THAN TEN
PERCENT AND NOT MORE THAN FI FTY PERCENT OF THE ESTI MATED TAX OF PARTNERS
OF AN ELI G BLE PARTNERSH P WHETHER PAI D DI RECTLY BY THE PARTNER OR BY
THE ELI G BLE PARTNERSH P ON BEHALF OF SUCH PARTNER S ACCOUNT, OR ANY
COMBI NATI ON THERECF, AND SHALL BE SUBJECT TO THE PROVI SI ONS OF SECTI ONS
FOUR HUNDRED THI RTY-SI X AND FOUR HUNDRED THI RTY- SEVEN OF THI S ARTI CLE.
THE EMPLOYMENT | NCENTI VE SHALL BE BASED ON CRITERIA DEVELOPED BY THE
DEPARTMENT AFTER CONSI DERI NG THE FOLLOW NG

(1) THE NUMBER OF ELI G BLE POSI TI ONS TO BE CREATED;

(1) THE EXPECTED DURATI ON OF THOSE PCSI TI ONS;

(1'11)y THE TYPE OF CONTRI BUTI ON THE BUSI NESS CAN MAKE TO THE LONG TERM
GROMH OF THE STATE' S ECONOWY;

(1'V) THE AMOUNT OF OTHER FINANCI AL ASSI STANCE THE BUSINESS W LL
RECEI VE FROM THE STATE FOR THE PRQJECT; AND

THE TOTAL DCOLLAR | NVESTMENT THE BUSI NESS IS MAKI NG | N THE PRQJECT.

(B) THE TERM OF THE GRANT SHALL NOT EXCEED TEN YEARS.

(© AT THE D SCRETI ON OF THE DEPARTMENT, THE GRANT NMAY APPLY ONLY TO
NEW EMPLOYEES OR PARTNERS I N ELI G BLE POSI TI ONS CREATED DURI NG THE BASE
YEARS, OR TO ADDI TI ONAL NEW EMPLOYEES OR PARTNERS | N ELI G BLE PCSI TI ONS
CREATED DURI NG THE REMAI NDER OF THE TERM OF THE GRANT.

S 433. | NCENTI VE AGREEMENT. THE BUSI NESS EMPLOYMENT | NCENTI VE AGREE-
MENT SHALL | NCLUDE, BUT SHALL NOT BE LIM TED TO, THE FOLLOW NG

1. A DETAI LED DESCRI PTI ON OF THE PROPOSED PRQJECT VWH CH W LL RESULT IN
JOB CREATION, AND THE NUMBER OF NEW EMPLOYEES TO BE HI RED | N THE BASE
YEARS;

2. THE TERM OF THE GRANT, AND THE FI RST YEAR FOR WHI CH THE GRANT NAY
BE CLAI MED,

3. THE NEW EMPLOYEES WHOSE POSI TI ONS ARE SUBJECTS OF THE GRANT, PURSU-
ANT TO PARAGRAPH (C) OF SUBDI VI SI ON FI VE OF SECTI ON FOUR HUNDRED THI R-
TY-TWO OF TH S ARTI CLE;
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4. A REQUI REMENT THAT THE APPLI CANT MAI NTAIN THE PRQIECT AT A LOCATI ON
I N NEW YORK FOR AT LEAST ONE AND A HALF TI MES THE NUMBER OF YEARS OF THE
TERM OF THE GRANT, W TH AT LEAST THE NUMBER OF ELI G BLE PGOSITIONS AS
REQUI RED BY SECTI ON FOUR HUNDRED THI RTY-ONE OF THI S ARTI CLE;

5. THE EMPLOYMENT | NCENTI VE, AS DETERM NED PURSUANT TO PARAGRAPH ( A)
OF SuBDI VI SI ON FI VE OF SECTI ON FOUR HUNDRED THI RTY-TWO OF THI S ARTI CLE;

6. A METHOD FOR DETERM NING THE NUMBER OF NEW EMPLOYEES WHO ARE
EMPLOYED DURI NG A GRANT YEAR;

7. A METHOD FOR THE BUSI NESS TO REPORT ANNUALLY TO THE DEPARTMENT THE
NUVBER OF NEW EMPLOYEES FOR WHI CH THE GRANT IS TO BE MADE;

8. A REQUI REMENT THAT THE BUSI NESS REPORT TO THE DEPARTMENT ANNUALLY
THE AGGREGATE AMOUNT OF W THHOLDI NGS DURI NG THE GRANT YEAR;

9. A PROVI SION PERM TTI NG AN AUDI T OF THE PAYROLL RECORDS OF THE BUSI -
NESS BY THE DEPARTMENT FROM TI ME TO TI ME, AS THE DEPARTMENT DEEMS NECES-
SARY,;

10. A PROVISION VWH CH PERM TS THE DEPARTMENT TO AMEND AN AGREEMENT
PURSUANT TO SECTI ON FOUR HUNDRED THI RTY-FI VE OF TH S ARTI CLE;

11. A PROVI S| ON WHI CH REQUI RES THE BUSI NESS TO MAI NTAI N OPERATI ONS AT
THE PRQIECT LOCATI ON OR ANOTHER LOCATI ON APPROVED BY THE DEPARTMENT FOR
AT LEAST ONE AND A HALF TI MES THE TERM OF THE GRANT, AND A PROVISION TO
PERM T THE DEPARTMENT TO RECAPTURE ALL OR PART OF THE GRANT AT I TS
DI SCRETI ON | F THE BUSI NESS DOES NOT REMAIN AT THE SI TE FOR THE REQUI RED
TERM AND

12. A PROVISION ESTABLI SHING THE CONDI TI ONS UNDER WHI CH THE GRANT
AGREEMENT MAY BE TERM NATED AND GRANT FUNDS RECAPTURED BY THE DEPART-
IVENT.

S 434. SUBM SSI ON OF NEW YORK TAX RETURN, OTHER | NFORVATI ON; AUDI T. 1.
NO LATER THAN FEBRUARY FI RST OF EACH YEAR, FOR THE PRECEDI NG GRANT YEAR,
EVERY BUSI NESS VWH CH | S AWARDED A GRANT UNDER THI S ARTI CLE SHALL SUBM T
TO THE DEPARTMENT A COPY OF | TS APPLI CABLE NEW YORK TAX RETURN SHOW NG
BUSI NESS | NCOVE AND W THHOLDI NGS AS A CONDI TION OF | TS CONTI NUATION I N
THE GRANT PROGRAM TOGETHER W TH AN ANNUAL PAYROLL REPORT SHOW NG (A)
THE ELI QA BLE PGOSI TI ONS WHI CH ARE CREATED DURI NG THE BASE YEARS AND ( B)
THE NEW ELI G BLE PGCSI TI ONS CREATED DURI NG EACH SUBSEQUENT YEAR OF THE
GRANT.

2. THE DEPARTMENT MAY REQUI RE BY REGULATI ON ANY | NFORMATION WHICH | T
DEEMS NECESSARY TO EFFECTUATE THE PROVI SIONS OF THI S ARTI CLE.

3. THE DEPARTMENT MAY CAUSE AN AUDI T OF ANY BUSI NESS RECEI VI NG A GRANT
TO BE CONDUCTED AT ANY TI ME.

S 435. FAI LURE OF BUSI NESS TO COWPLY, Cl RCUMSTANCES. 1. |F THE BUSI -
NESS RECEIVING A GRANT FAILS TO MEET OR COVPLY W TH ANY CONDI TI ON OR
REQUI REMENT SET FORTH IN A GRANT AGREEMENT OR IN RULES AND REGULATI ONS
OF THE DEPARTMENT, THE DEPARTMENT MAY AMEND THE AGREEMENT TO REDUCE THE
AMOUNT OF THE EMPLOYMENT | NCENTI VE OR THE TERM OF THE GRANT AGREEMENT.
THE REDUCTION OF THE EMPLOYMENT | NCENTIVE SHALL BE APPLI CABLE TO THE
GRANT YEAR | MMEDI ATELY FOLLOW NG THE GRANT YEAR I N WHI CH THE DEPARTMENT
AMENDS THE AGREEMENT.

2. I'F A BUSINESS FAI LS TO MAI NTAIN EMPLOYMENT AT THE LEVELS STI PULATED
IN THE AGREEMENT OR OTHERW SE FAI LS TO COVPLY W TH ANY CONDI TI ON OF THE
GRANT AGREEMENT FOR ANY TWO CONSECUTI VE YEARS, THE DEPARTMENT NAY TERM -
NATE THE AGREEMENT.

S 436. DI SBURSEMENT CONDI TI ONS. NO AMOUNT SHALL BE DISBURSED TO A
RECI PI ENT BUSI NESS AS A GRANT UNDER THI'S ARTI CLE I N ANY YEAR UNTIL THE
STATE COWTROLLER HAS CERTI FI ED THAT THE AMOUNT OF W THHOLDI NGS OR ESTI -
MATED TAXES OF PARTNERS, OR ANY COMBI NATI ON THERECF, RECEIVED IN THAT
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YEAR FROM THE BUSI NESS OR THE PARTNERS OF THE BUSI NESS EQUALS OR EXCEEDS
THE AMOUNT OF THE GRANT.

S 437. GRANT LI M TATI ONS. A BUSI NESS THAT | S RECEI VI NG ANY OTHER GRANT
BY OPERATI ON OF STATE LAW SHALL NOT RECEI VE AN AMOUNT AS A GRANT PURSU
ANT TO THI S ARTI CLE WH CH, WHEN COMBI NED W TH SUCH OTHER GRANTS, EXCEEDS
THE TOTAL OF ElI GHTY PERCENT OF | TS W THHOLDI NGS OR FI FTY PERCENT OF THE
ESTI MATED TAX, OR ANY COMBI NATI ON THEREOF PAI D, EXCEPT UPON THE APPROVAL
OF THE STATE COVPTROLLER

S 438. | MPLEMENTATI ON, STUDY. THE DEPARTMENT SHALL CONDUCT A STUDY TO
DETERM NE THE M N MUM FUNDI NG LEVEL REQUI RED TO | MPLEMENT THE BUSI NESS
EMPLOYMENT | NCENTI VE PROGRAM SUCCESSFULLY. MAJOR CONSI DERATI ON SHALL BE
G VEN TO THE RATE OF RETURN FOR EACH JOB CREATED AS A RESULT OF BUSI -
NESS EMPLOYMENT | NCENTI VE GRANTS.

S 439. FEES. THE DEPARTMENT SHALL ESTABLI SH AN APPLI CATION FEE FOR A
GRANT APPLI CATI ON AND SERVI CE FEES PAYABLE BY EACH BUSINESS WHICH | S A
GRANT RECI Pl ENT TO PAY THE COSTS OF THE ADM NI STRATI ON OF THE PROGRAM

S 440. RULES. THE DEPARTMENT SHALL ADOPT RULES NECESSARY TO | MPLEMENT
THE PROVI SIONS OF THE BUSI NESS EMPLOYMENT | NCENTI VE PROGRAM NOT RELATED
TO THE COLLECTI ON OR DETERM NATI ON OF TAXES AND TAX WTHHOLDI NG THE
RULES SHALL PROVI DE FOR THE RECI PI ENTS OF BUSI NESS EMPLOYMENT | NCENTI VE
GRANTS TO BE CHARGED AN | NI TI AL APPLI CATION FEE, AND ONGO NG SERVICE
FEES, TO COVER THE ADM NI STRATIVE COSTS RELATED TO THE PROGRAM THE
RULES ALSO SHALL | NCLUDE THE PROCEDURES TO CLARIFY THE APPLI CATION OF
THE VARI OQUS PROVI SIONS OF THI S ARTI CLE TO COOPERATI VE ASSCCI ATI ONS THAT
SUBM T APPLI CATI ONS ON BEHALF OF THEI R MEMBERS.

S 441. ANNUAL REPORT. THE DEPARTMENT SHALL SUBM T A REPORT ON THE
BUSI NESS EMPLOYMENT | NCENTI VE PROGRAM TO THE GOVERNOR, TEMPORARY PRESI -
DENT OF THE SENATE, AND SPEAKER OF THE ASSEMBLY ON OR BEFORE OCTOBER
THI RTY-FI RST OF EACH YEAR  THE REPORT SHALL | NCLUDE | NFORVATI ON ON THE
NUMBER OF AGREEMENTS ENTERED | NTO DURI NG THE PRECEDI NG FI SCAL YEAR, A
DESCRI PTION OF THE PRQIECT UNDER EACH AGREEMENT, THE NUMBER OF JOBS
CREATED, NEW | NCOVE TAX REVENUE RECEIVED FROM W THHOLDI NGS, AMOUNTS
AWARDED AS GCRANTS AND AN UPDATE ON THE STATUS OF PRQJIECTS UNDER AGREE-
MENT BEFORE THE PRECEDI NG FI SCAL YEAR.  AFTER THE PROGRAM S FI FTH YEAR,
THE DEPARTMENT, | N CONJUNCTION W TH THE STATE COWTROLLER, SHALL ASSESS
THE EFFECTI VENESS OF THE PROGRAM I N CREATI NG NEW JOBS IN NEW YORK AND
THE | MPACT ON STATE REVENUES.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



