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STATE OF NEW YORK

3863
2013- 2014 Regul ar Sessi ons
I N SENATE
February 25, 2013

Introduced by Sen. SAVINO -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Labor

AN ACT to anend the labor law, in relation to establishing healthy work-
pl aces

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The |labor law is anended by adding a new article 20-D to

read as foll ows:
ARTI CLE 20-D
HEALTHY WORKPLACES

SECTI ON 760. LEQ SLATI VE FI NDI NGS AND | NTENT.

761. DEFI NI TI ONS.

762. ABUSI VE WORK ENVI RONVENT.

763. EMPLOYER LI ABILITY.

764. EMPLOYEE LI ABILITY.

765. AFFI RVATI VE DEFENSES.

766. REMEDI ES.

767. ENFORCEMENT.

768. EFFECT ON COLLECTI VE BARGAI NI NG AGREEMENTS.

769. EFFECT OF OTHER LAWS.

S 760. LEQ SLATIVE FI NDI NGS AND | NTENT. THE LEAQ SLATURE HEREBY FI NDS
THAT THE SOCI AL AND ECONOM C VELL- BEI NG OF THE STATE | S DEPENDENT UPON
HEALTHY AND PRODUCTI VE EMPLOYEES. AT LEAST ONE-THIRD OF ALL EMPLOYEES
DI RECTLY EXPERI ENCE HEALTH ENDANGERI NG WORKPLACE BULLYI NG ABUSE AND
HARASSMVENT DURI NG THEI R WORKI NG LI VES. SUCH FORM OF M STREATMENT IS
FOUR TIMES MORE PREVALENT THAN SEXUAL HARASSMENT ALONE. WORKPLACE
BULLYI NG, MOBBI NG AND HARASSMENT CAN | NFLI CT SERI QUS HARM UPON TARGETED
EMPLOYEES, | NCLUDI NG FEELI NGS OF SHAME AND HUM LI ATI ON, SEVERE ANXI ETY,
DEPRESSI ON, SUI Cl DAL TENDENCI ES, | MPAI RED | MMUNE SYSTEMS, HYPERTENSI ON,
| NCREASED RI SK OF CARDI OVASCULAR DI SEASE, AND SYMPTOVE CONSI STENT W TH
POST- TRAUVATI C STRESS DI SORDER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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FURTHERMORE, THE LEG SLATURE FI NDS THAT ABUSI VE WORK ENVI RONMENTS CAN
HAVE SERI QUS CONSEQUENCES FOR EMPLOYERS, | NCLUDI NG REDUCED EMPLOYEE
PRODUCTI VI TY AND MORALE, HI GHER TURNOVER AND ABSENTEEI SM RATES, AND
SI GNI FI CANT | NCREASES | N MEDI CAL AND WORKERS' COMPENSATI ON CLAI V5.

THE LEG SLATURE HEREBY FINDS THAT |IF M STREATED EMPLOYEES VWHO HAVE
BEEN SUBJECTED TO ABUSI VE TREATMENT I N THE WORKPLACE CANNOT ESTABLI SH
THAT THE BEHAVI OR WAS MOTI VATED BY RACE, COLOR, SEX, SEXUAL ORI ENTATI ON,
NATIONAL ORIG@ N OR AGE, SUCH EMPLOYEES ARE UNLI KELY TO BE PROTECTED BY
THE LAW AGAI NST SUCH M STREATMENT.

THE LEQ SLATURE HEREBY DECLARES THAT LEGAL PROTECTION FROM ABUSI VE
WORK  ENVI RONMVENTS SHOULD NOTT BE LIMTED TO BEHAVI OR GROUNDED IN A
PROTECTED CLASS STATUS AS REQUI RED BY EMPLOYMENT DI SCRI M NATI ON STAT-
UTES. EXI STI NG WORKERS' COVPENSATI ON PROVI SI ONS AND COMMON LAW TORT LAW
ARE | NADEQUATE TO DI SCOURAGE SUCH M STREATMENT CR TO PROVI DE ADEQUATE
REDRESS TO EMPLOYEES VWHO HAVE BEEN HARMED BY ABUSI VE WORK ENVI RONMENTS.

THE PURPCSE OF THI S ARTICLE SHALL BE TO PROVI DE LEGAL REDRESS FOR
EMPLOYEES VWHO HAVE BEEN HARMED PSYCHOLOG CALLY, PHYSI CALLY OR ECONOM
| CALLY BY DELIBERATE EXPOSURE TO ABUSIVE WORK ENVI RONVENTS; AND TO
PROVI DE LEGAL | NCENTI VES FOR EMPLOYERS TO PREVENT AND RESPOND TO ABUSI VE
M STREATMENT OF EMPLOYEES AT WORK.

S 761. DEFINITIONS. AS USED IN THI S ARTI CLE, THE FOLLOW NG TERMS SHALL
HAVE THE FOLLOW NG MEANI NGS:

1. "ABUSI VE CONDUCT" MEANS ACTS, OM SSI ONS, OR BOTH, THAT A REASONABLE
PERSON WOULD FI ND ABUSI VE, BASED ON THE SEVERI TY, NATURE, AND FREQUENCY
OF THE CONDUCT, | NCLUDING  BUT NOT LIMTED TO REPEATED VERBAL ABUSE
SUCH AS THE USE OF DEROGATCORY REMARKS, | NSULTS, AND EPITHETS; VERBAL,
NON- VERBAL, OR PHYSICAL CONDUCT OF A THREATENI NG | NTI M DATI NG OR
HUM LI ATI NG NATURE;, OR THE SABOTAGE OR UNDERM NI NG OF AN EMPLOYEE' S WORK
PERFORMANCE. | T SHALL BE CONSI DERED AN AGGRAVATI NG FACTOR | F THE CONDUCT
EXPLO TED AN EMPLOYEE' S KNOWN PSYCHOLOGQ CAL OR PHYSI CAL | LLNESS OR DI SA-
BILITY. A SINGE ACT NORVALLY SHALL NOT CONSTI TUTE ABUSI VE CONDUCT, BUT
AN ESPECI ALLY SEVERE AND EGREG QUS ACT MAY MEET THI S STANDARD.

2. "ABUSIVE WORK ENVI RONMVENT" MEANS AN EMPLOYMENT CONDI TI ON WHEN AN
EMPLOYER OR ONE OR MORE OF | TS EMPLOYEES, ACTING WTH |INTENT TO CAUSE
PAIN OR DISTRESS TO AN EMPLOYEE, SUBJECTS THAT EMPLOYEE TO ABUSI VE
CONDUCT THAT CAUSES PHYSI CAL HARM PSYCHOLOGE CAL HARM OR BOTH.

3. "ADVERSE EMPLOYMENT ACTION' MEANS AN OUTCOVE WH CH NEGATI VELY
| MPACTS AN EMPLOYEE, [INCLUDING BUT NOT LIMTED TO, A TERM NATI ON,
DEMOTI ON, UNFAVORABLE REASS|I GNMENT, FAILURE TO PROMOTE, DI SCI PLI NARY
ACTI ON OR REDUCTI ON | N COMPENSATI ON.

4. " CONSTRUCTI VE DI SCHARGE" MEANS AN ADVERSE EMPLOYMENT ACTI ON WHERE:

(A) THE EMPLOYEE REASONABLY BELIEVED HE OR SHE WAS SUBJECTED TO AN
ABUSI VE WORK ENVI RONMENT;

(B) THE EMPLOYEE RESI GNED BECAUSE OF THAT CONDUCT; AND

(© THE EMPLOYER WAS AWARE OF THE ABUSI VE CONDUCT PRICR TO THE RESI G
NATI ON AND FAI LED TO STOP I T.

5. "PHYSI CAL HARM' MEANS THE | MPAI RVENT OF A PERSON S PHYSI CAL HEALTH
OR BODI LY I NTEGRITY, AS ESTABLI SHED BY COVPETENT EVI DENCE.

6. "PSYCHOLOG CAL HARM' MEANS THE | MPAIRVENT OF A PERSON' S MENTAL
HEALTH, AS ESTABLI SHED BY COMPETENT EVI DENCE.

S 762. ABUSI VE WORK ENVI RONMENT. 1. NO EMPLOYEE SHALL BE SUBJECTED TO
AN ABUSI VE WORK ENVI RONMENT.

2. NO EMPLOYER OR EMPLOYEE SHALL RETALI ATE IN ANY MANNER AGAINST AN
EMPLOYEE VWHO HAS OPPCSED ANY UNLAWFUL EMPLOYMENT PRACTI CE UNDER THI S
ARTI CLE, OR WHO HAS MADE A CHARCE, TESTIFI ED, ASSI STED, OR PARTI Cl PATED
IN ANY MANNER IN AN | NVESTI GATI ON OR PROCEEDI NG UNDER THI S ARTI CLE,
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I NCLUDI NG BUT NOT LIMTED TGO, |INTERNAL COWPLAINTS AND PROCEEDI NGS,
ARBI TRATI ON AND MEDI ATI ON PROCEEDI NGS AND LEGAL ACTI ONS.

S 763. EMPLOYER LI ABILITY. 1. AN EMPLOYER SHALL BE VI CARI QUSLY LI ABLE
FOR A VIOLATION OF SECTION SEVEN HUNDRED SI XTY-TWO OF TH S ARTI CLE
COW TTED BY | TS EMPLOYEE.

2. WHERE THE ALLECGED VI OLATI ON OF SUCH SECTION DOES NOT | NCLUDE AN
ADVERSE EMPLOYMENT ACTION, |IT SHALL BE AN AFFI RVATI VE DEFENSE FOR AN
EMPLOYER ONLY THAT:

(A) THE EMPLOYER EXERCI SED REASONABLE CARE TO PREVENT AND CORRECT
PROVPTLY ANY ACTI ONABLE BEHAVI OR; AND

(B) THE COVPLAI NANT EMPLOYEE UNREASONABLY FAI LED TO TAKE ADVANTAGE OF
APPROPRI ATE PREVENTI VE OR CORRECTIVE OPPORTUNITIES PROVIDED BY THE
EMPLOYER.

S 764. EMPLOYEE LIABILITY. 1. AN EMPLOYEE MAY BE | NDI VI DUALLY LI ABLE
FOR A VI OLATI ON OF SECTI ON SEVEN HUNDRED SI XTY-TWO OF TH S ARTI CLE.

2. |I'T SHALL BE AN AFFI RVATI VE DEFENSE FOR AN EMPLOYEE ONLY THAT THE
EMPLOYEE COW TTED A VI CLATI ON OF SUCH SECTI ON AT THE DI RECTI ON OF THE
EMPLOYER, UNDER ACTUAL OR | MPLIED THREAT OF AN ADVERSE EMPLOYMENT
ACTI ON.

S 765. AFFI RVATI VE DEFENSES. | T SHALL BE AN AFFI RVATI VE DEFENSE THAT:

1. THE COWPLAINT |I'S BASED ON AN ADVERSE EMPLOYMENT ACTI ON REASONABLY
MADE FOR POOR PERFORMANCE, M SCONDUCT OR ECONOM C NECESSI TY;

2. THE COWPLAI NT | S BASED ON A REASONABLE PERFORMANCE EVALUATI ON; OR

3. THE COWPLAINT | S BASED ON AN EMPLOYER S REASONABLE | NVESTI GATI ON
ABOUT POTENTI ALLY | LLEGAL OR UNETHI CAL ACTI VI TY.

S 766. REMEDIES. 1. WHERE A DEFENDANT HAS BEEN FOUND LI ABLE FOR A
VI OLATI ON OF SECTI ON SEVEN HUNDRED SI XTY-TWO OF THI S ARTI CLE, THE COURT
MAY ENJO N SUCH DEFENDANT FROM ENGAG NG | N THE UNLAWFUL EMPLOYMENT PRAC-
TICE AND MAY ORDER ANY OTHER RELI EF THAT IS DEEMED APPROPRI ATE | NCLUD-
I NG BUT NOT LIMTED TO, RElINSTATEMENT, REMOVAL OF THE OFFENDI NG PARTY
FROM THE PLAINTIFF S WORK ENVI RONMVENT, RElI MBURSEMENT FOR LOST WAGES,
FRONT PAY, MEDI CAL EXPENSES, COWPENSATION FOR PAIN AND SUFFERI NG
COVPENSATI ON FOR EMOTI ONAL DI STRESS, PUN Tl VE DAMAGES AND ATTORNEY FEES.

2. VWHERE AN EMPLOYER IS LIABLE FOR A VICLATI ON OF SECTI ON SEVEN
HUNDRED SI XTY-TWO OF THIS ARTICLE THAT DI D NOI' |NCLUDE AN ADVERSE
EMPLOYMENT ACTI ON, EMOTI ONAL DI STRESS DAMAGES AND PUNI TI VE DAMAGES NAY
BE AWARDED ONLY WHEN THE ACTI ONABLE CONDUCT WAS EXTREME AND OUTRAGEQUS.
TH'S LIMTATION DOES NOI APPLY TO | NDI VI DUALLY NAVED EMPLOYEE DEFEND-
ANTS.

S 767. ENFORCEMENT. 1. THE PROVI SIONS OF TH S ARTI CLE ARE ENFORCEABLE
SOLELY BY MEANS OF A dVIL CAUSE OF ACTI ON COMVENCED BY AN | NJURED
EMPLOYEE.

2. AN ACTI ON TO ENFORCE THE PROVISIONS OF TH S ARTICLE SHALL BE
COMVENCED W TH N ONE YEAR OF THE LAST ACT THAT CONSTI TUTES THE ALLEGED
VI OLATI ON OF SECTI ON SEVEN HUNDRED SI XTY-TWO OF TH S ARTI CLE.

S 768. EFFECT ON COLLECTI VE BARGAI NI NG AGREEMENTS. THI S ARTI CLE SHALL
NOT PREVENT, | NTERFERE, EXEMPT OR SUPERSEDE ANY CURRENT PROVI SI ONS OF AN
EMPLOYEE' S EXI STING COLLECTI VE BARGAI NI NG AGREEMENT WH CH PROVI DES
GREATER RI GHTS AND PROTECTI ONS THAN PRESCRI BED IN THI S ARTI CLE NOR SHALL
TH' S ARTI CLE PREVENT ANY NEW PROVI SIONS OF THE COLLECTIVE BARGAI NI NG
AGREEMENT VWH CH PROVI DE GREATER RI GHTS AND PROTECTI ONS FROM BEI NG | MPLE-
MENTED AND APPLI CABLE TO SUCH EMPLOYEE W THI N SUCH COLLECTI VE BARGAI NI NG
AGREEMENT. WHERE THE COLLECTI VE BARGAI NI NG AGREEMENT PROVI DES GREATER
Rl GHTS AND PROTECTI ONS THAN PRESCRI BED IN THI' S ARTI CLE, THE RECOGN ZED
COLLECTI VE BARGAI NI NG AGENT MAY OPT TO ACCEPT OR REJECT TO BE COVERED BY
THE PROVI SIONS OF TH S ARTI CLE.
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S 769. EFFECT OF OTHER LAWS. 1. NO PROVI SION OF THI S ARTI CLE SHALL BE
DEEMED TO EXEMPT ANY PERSON OR ENTI TY FROM ANY LI ABILITY, DUTY OR PENAL-
TY PROVI DED BY ANY OTHER STATE LAW RULE OR REGULATI ON.

2. THE REMEDIES PROVIDED IN THI S ARTI CLE SHALL BE I N ADDI TI ON TO ANY
REMEDI ES PROVI DED UNDER ANY OTHER PROVI SI ON OF LAW AND NOTHING IN THI' S
ARTI CLE SHALL RELIEVE ANY PERSON FROM ANY LI ABILITY, DUTY, PENALTY OR
PUNI SHVENT PROVI DED BY ANY OTHER PROVI SION OF LAW EXCEPT THAT |IF AN
EMPLOYEE RECEI VES WORKERS' COVPENSATI ON FOR MEDI CAL COSTS FOR THE SAME
I NJURY OR | LLNESS PURSUANT TO BOTH THI S ARTI CLE AND THE WORKERS' COWVPEN-
SATI ON LAW OR COVPENSATI ON UNDER BOTH THI' S ARTI CLE AND SUCH LAW I N CASH
PAYMENTS FOR THE SAME PERIOD OF TIME NOT WORKING AS A RESULT OF THE
COVPENSABLE | NJURY OR ILLNESS OR THE UNLAWFUL EMPLOYMENT PRACTI CE, THE
PAYMENTS OF WORKERS' COWPENSATI ON SHALL BE REI MBURSED FROM DAMAGES PAI D
UNDER THI S ARTI CLE.

S 2. This act shall take effect inmediately, and shall apply to
abusi ve conduct occurring on or after such date.



