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STATE OF NEW YORK

3771--A
2013- 2014 Regul ar Sessi ons
I N SENATE
February 14, 2013

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be conmtted to the Conmttee on Insurance -- comittee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted

to said conm ttee

AN ACT to anend the insurance law, in relation to public adjusters and
paynment of property/casualty clains

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsection (a) of section 2108 of the insurance lawis
anmended by addi ng two new paragraphs 5 and 6 to read as foll ows:

(5) EACH PUBLI C ADJUSTER SHALL HAVE AN AFFI RVMATIVE DUTY TO ACT ON
BEHALF OF AND IN THE BEST | NTERESTS OF THE | NSURED WHEN SETTLI NG OR
NEGOTI ATI NG AN | NSURANCE CLAI M FOR SUCH | NSURED.

(6) (1) NO PUBLIC ADJUSTER SHALL RECElI VE ANY COVPENSATI ON OR RECEI VE
ANYTHI NG OF VALUE, OTHER THAN OF NOM NAL VALUE, EI THER DI RECTLY OR | NDI -
RECTLY, | N CONSI DERATI ON OF A REFERRAL OF AN | NSURED, OR UPON THE RECOW
MENDATI ON  OR SUGGESTI ON THAT SERVI CES, WORK OR REPAI RS, RELATI NG TO ANY
| NSURANCE CLAIM SETTLED OR NEGOTIATED BY THE PUBLIC ADJUSTER, BE
PERFORMVED BY A PARTI CULAR ENTI TY OR | NDI VI DUAL.

(1'l) PROVIDED, HOAEVER, THAT A PUBLIC ADJUSTER MAY RECEI VE COVPEN-
SATI ON FOR A REFERRAL OF SERVI CES, WORK OR REPAI RS, OR HAVE A FI NANCI AL
OR OMNNERSHI P | NTEREST I N A BUSI NESS THAT PERFORMS SUCH SERVI CES, WORK OR
REPAIRS, |F SUCH REFERRAL FEE, OR FI NANCI AL OR OANERSHI P | NTEREST | S
PROM NENTLY AND CLEARLY DI SCLOSED TO THE INSURED IN THE COVPENSATI ON
AGREEMENT W TH SUCH PUBLI C ADJUSTER OR | N ANOTHER CONTRACT OR DI SCLOSURE
FORM THAT |S SIGNED BY BOTH THE PUBLI C ADJUSTER AND THE | NSURED. THE
AGGREGATE OF ALL FEES RECEI VED BY SUCH PUBLI C ADJUSTER SHALL NOT EXCEED
THE MAXI MUM COVPENSATI ON OR FEE PROVI DED FOR | N SUCH COVPENSATI ON AGREE-
VENT.

S 2. Paragraph 1 of subsection (c) of section 2108 of the insurance
law i s amended to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(1) The superintendent may i ssue an i ndependent adjuster's |license or
a public adjuster's license to any person, firm association or corpo-
ration, hereinafter designated as |licensee, who, or which, is trustwor-
thy and conpetent to act as an adjuster in such nanner as to safeguard
the interests of the people of this state and who, or which, has
conplied with the prerequisites herein prescribed. FURTHERMORE, EVERY
PERSON, FIRM ASSOCI ATI ON AND CORPORATI ON LI CENSED AS A PUBLI C ADJUSTER
SHALL ACT IN SUCH A MANNER AS TO SAFEGUARD THE BEST | NTERESTS OF THE
| NSUREDS WHI CH HE, SHE OR | T REPRESENTS AND HE OR SHE SHALL NOT RECEI VE
ADDI TI ONAL FEES OR COVPENSATI ON NOT PROVIDED FOR IN THE COVPENSATI ON
AGREEMENT BETWEEN THE PUBLIC ADJUSTER AND THE | NSURED BASED ON ANY
REFERRAL FEE, OR FI NANCI AL OR OMNERSHI P I NTEREST IN A BUSINESS THAT
PERFORMS REFERRED SERVI CES, WORK OR REPAI RS THAT HAS NOT BEEN CLEARLY
DI SCLOSED TO THE | NSURED

S 3. Subsection (p) of section 2108 of the insurance |law, as anended
by chapter 570 of the laws of 1985, is anended to read as foll ows:

(p) No adjuster shall have any right to conpensation from any insured
for or on account of services rendered to such insured as a public
adj uster unless such right to conpensation is based upon a witten neno-
randum signed by the party to be charged, and specifying or clearly
defining the anount or extent of such conpensation. The superintendent
shal | establish and prescribe regul ati ons:

(1) to provide for a standard formand ternms of said witten nenoran-
dum f or conpensation, including the naxi rum anount to be charged,

(2) to provide for conpliance with article ten-A of the personal prop-
erty law relating to door to door sales; however, for the purpose of
this section, "door to door sale" in addition to the definition thereof
cont ai ned in subdivision one of section four hundred twenty-six of the
personal property law, shall include any contract entered into by a
public adjuster to adjust |osses;

(3) TO PROH BIT ANY PUBLIC ADJUSTER, OR H'S OR HER SPOUSE, FROM
RECEI VI NG ANY FORM OF COMPENSATI ON, OTHER THAN OF NOM NAL VALUE, DI RECT-
LY OR | NDI RECTLY, FROM ANY |INDIVIDUAL OR ENTITY WH CH SUCH ADJUSTER
RECOVMENDS OR SUGGESTS TO AN | NSURED FOR THE PERFORMANCE OF SERVI CES,
WORK OR REPAIRS, UNLESS SUCH FORM OF COVPENSATI ON IS CLEARLY DI SCLOSED
TO SUCH | NSURED:

(4) TO PROH BI T THE RECEI PT OF ANY FORM OF COVPENSATI ON BASED ON ANY
FI NANCI AL OR OWMERSH P | NTEREST | N ANY PROVI DER OF SERVI CES, WORK OR
REPAI R THAT HAS NOT BEEN CLEARLY DI SCLOSED TO THE | NSURED; | N THE EVENT
A PUBLIC ADJUSTER SUGGESTS OR RECOMVENDS TO AN | NSURED THAT SERVI CES,
WORK OR REPAI RS BE MADE BY ANY INDIVIDUAL TO WHICH SUCH ADIJUSTER IS
RELATED BY BLOOD OR AFFINITY TO THE SECOND DEGREE OF CONSANGUI NI TY, THE
PUBLI C ADJUSTER SHALL DI SCLOSE SUCH RELATI ONSHI P TO THE | NSURED

(5) to provide for maintenance of appropriate books and records to be
mai nt ai ned by public adjusters which shall be kept subject to inspection
and exam nation by the superintendent; and

[(4)] (6) to provide for such other regul ations that are deened neces-
sary by the superintendent for the proper and adequate supervision of
publ i c adj usters.

S 4. Paragraphs 15 and 16 of subsection (a) of section 2110 of the
i nsurance | aw are renunbered paragraphs 16 and 17 and a new paragraph 15
is added to read as foll ows:

(15) WH LE ACTING AS A PUBLI C ADJUSTER, HE OR SHE FAILS TO ACT IN THE
BEST | NTERESTS OF AN I NSURED, OR FAILS TO CLEARLY AND SPECI FI CALLY
DI SCLOSE ANY CONFLI CT OF | NTEREST TO AN | NSURED, | NCLUDI NG DI SCLOSURE TO
THE | NSURED OF ANY COWPENSATI ON RECEI VED FROM OR FI NANCI AL OR OMNERSHI P
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| NTEREST HE OR SHE, OR ANY | NDI VI DUAL TO WH CH THE ADJUSTER | S RELATED
TO THE SECOND DEGREE OF CONSANGUI NI TY, HAS IN ANY BUSINESS PROVI DI NG
SERVI CES, WORK OR REPAI RS WHEN SUCH ADJUSTER REFERS THE | NSURED TO SUCH
BUSI NESS;

S 5. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



