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STATE OF NEW YORK

3364
2013- 2014 Regul ar Sessi ons
I N SENATE
February 1, 2013

Introduced by Sen. ADDABBO -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Labor

AN ACT to anend the workers' conpensation law, in relation to establish-
ing a private right of action against non-conpliant enployers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The workers' conpensation |aw is amended by addi ng a new
section 138 to read as foll ows:

S 138. PRIVATE RIGHT OF ACTION. 1. RIGHT ESTABLI SHED. NOTW THSTANDI NG
ANY OTHER PROVI SI ON OF LAW TO THE CONTRARY, EMPLOYEES, OR IN THE CASE OF
DEATH OF THE EMPLOYEE, SUCH EMPLOYEE' S DEPENDENTS AND | NSURANCE CARRI ERS
SHALL HAVE THE RIGHT TOFILE A CVIL SUT, IN A COURT OF COWETENT
JURI SDI CTI ON, AGAI NST AN EMPLOYER AS PROVI DED HEREI N.

2. CLAIMS. (A) WHEN A CLAI M FOR COVPENSATION IS FI LED BY AN EMPLOYEE,
OR IN THE CASE OF DEATH OF THE EMPLOYEE, BY THE EMPLOYEE'S DEPENDENTS,
AND THE EMPLOYER HAS FAILED TO SECURE THE PAYMENT OF COMPENSATI ON I N
ACCORDANCE W TH SECTION FI FTY OF TH S CHAPTER, TO MAKE DEPCSI T OF SECU
RITY IN ACCORDANCE WTH SECTION TWENTY-SI X OF TH S CHAPTER, TO MAKE
PAYMENT OF COVPENSATI ON | NTO THE FUND CREATED UNDER SECTI ON TWENTY- Sl X- A
OF TH' S CHAPTER ACCORDI NG TO THE TERVMS OF ANY AWARD | NCLUDI NG W THOUT
LI M TATION, AWARDS MADE PURSUANT TO SUBDI VI SI ON FI VE OF SECTI ON THI R-
TEEN-G SUBDIVISION TWO OF SECTION TH RTEEN-F, SUBDIVISION FIVE OF
SECTI ON  THI RTEEN- K, SUBDI VI SI ON FI VE OF SECTI ON THI RTEEN-L AND SUBDI VI -
SION SI X OF SECTI ON THI RTEEN-M OF THI S ARTI CLE, OR TO MAKE PAYMENT ON A
PREM UM | N THREE CONSECUTIVE CALENDAR MONTHS, PROVI DED, THAT PARTI AL
PAYMENT SHALL CONSTI TUTE NON- PAYMENT, SUCH EMPLOYEE OR EMPLOYEE' S DEPEN-
DENTS MAY | NSTI TUTE AN ACTION IN A COURT OF COWETENT JURI SDI CTI ON,
SUBJECT TO THE LIM TATIONS SET FORTH | N SUBDI VI SI ONS THREE AND FOUR OF
THI S SECTI ON.

(B) WHEN A CLAI M FOR COVPENSATION IS FI LED BY AN EMPLOYEE, OR IN THE
CASE O DEATH OF THE EMPLOYEE, BY THE EMPLOYEE' S DEPENDENTS, AND THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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EMPLOYER HAS FAI LED TO SECURE THE PAYMENT OF COVPENSATI ON I N  ACCORDANCE
WTH SECTION FIFTY OF TH' S CHAPTER, TO MAKE DEPCSIT OF SECURITY I N
ACCORDANCE W TH SECTI ON TWENTY-SI X OF THI S CHAPTER, TO MAKE PAYMENT OF
COVPENSATI ON I NTO THE FUND CREATED UNDER SECTI ON TWENTY-SI X-A OF TH' S
CHAPTER ACCORDI NG TO THE TERMS OF ANY AWARD | NCLUDI NG W THOUT LI M TA-
TION, AWARDS MADE PURSUANT TO SUBDI VI SI ON FI VE OF SECTI ON THI RTEEN- G
SUBDI VI SI ON TWO OF SECTI ON THI RTEEN-F, SUBDI VI SI ON FI VE OF SECTI ON TH R-
TEEN- K, SUBDI VI SI ON FI VE OF SECTI ON THI RTEEN-L AND SUBDIVISION SIX OF
SECTION THI RTEEN-M OF THI' S ARTI CLE, OR TO MAKE PAYMENT ON A PREM UM I N
THREE CONSECUTI VE CALENDAR MONTHS, PROVI DED, THAT PARTI AL PAYMENT SHALL
CONSTI TUTE NON- PAYMENT, AN |INSURER OR |NSURERS THAT HAD PREVI QUSLY
| NSURED SUCH EMPLOYER NMAY | NSTI TUTE AN ACTION IN A COURT OF COVPETENT
JURI SDI CTI ON, SUBJECT TO THE LI M TATI ONS SET FORTH | N SUBDI VI SI ONS THREE
AND FOUR OF THI' S SECTI ON AND PROVI DED THAT I N THE CASE OF NON- PAYMVENT OF
A PREM UM ONLY THE | NSURER AT THE TI ME OF NON- PAYMENT MAY | NSTI TUTE AN
ACTI ON AND PROVI DED FURTHER, THAT I N SUCH | NSTANCE AN EMPLOYEE DESCRI BED
I N PARAGRAPH (A) OF THI'S SUBDI VI SION MAY ALSO FILE AN ACTION AGAI NST
SUCH EMPLOYER

3. NOTICE. (A A PROCEEDING COMMENCED UNDER THI' S SECTI ON MAY ONLY
BEG N NI NETY DAYS AFTER THE EMPLOYEE OR | NSURER HAS PROVI DED NOTICE OF
COVWPLAINT  AND SERVED SUCH NOTICE CONSISTENT WTH THE APPLI CABLE
PROVI SIONS OF THE Cl VI L PRACTI CE LAW AND RULES ON SERVI CE OF PROCESS.

(B) WHENEVER AN ACTI ON | S BROUGHT UNDER THI' S SECTI ON FOR THE EMPLOY-
ER' S FAILURE TO MAKE PAYMENTS ON A PREM UM FOR THREE CONSECUTI VE CALEN-
DAR MONTHS, NO CAUSE OF ACTION SHALL BE SUSTAINED |F THE | NSURER
COLLECTS, OR ATTEMPTS TO COLLECT THE UNPAI D PREM UM DURI NG THE NOTI CE
PERI OD PROVI DED FOR | N PARAGRAPH (A) OF THI'S SUBDI VI SI ON.

4. PENALTIES. (A) A PLAINTIFF THAT COMMVENCES AN ACTION UNDER THI' S
SECTION SHALL BE ENTITLED TO TWENTY-FIVE PERCENT OF THE EMPLOYER S
UNPAI D PREM UM OR TWENTY- FI VE THOUSAND DOLLARS, PROVIDED THAT IN THE
CASE OF AN EMPLOYER SUBJECT TO SECTI ON TWENTY-SI X-A OF THI S CHAPTER, THE
PREM UM SHALL BE CALCULATED USI NG THE PREVAI LI NG RATES OF COVERAGE | N
THE GEOGRAPHI CAL AREA I N WHI CH THE EMPLOYER OPERATES, PROVIDED THAT,
SHOULD SUFFI Cl ENT FACTS EXI ST TO SHOW THAT THE EMPLOYER OPERATES STATE-
W DE, THE PREVAI LI NG RATES OF THE STATE | NSURANCE FUND SHALL BE USED.

(B) A PLAINTI FF THAT COMMENCES AN ACTI ON UNDER THI S SECTI ON SHALL BE
ENTI TLED TO PUNI TI VE DAMAGES UP TO TVENTY- FI VE THOUSAND DOLLARS.

(© A PLAINTIFF THAT COMMENCES AN ACTI ON UNDER THI S SECTI ON SHALL BE
ENTI TLED TO ALL COURT COSTS AND REASONABLE ATTORNEY' S FEES.

(D) THE BALANCE OF ANY SETTLEMENT UNDER THI' S SECTI ON SHALL BE DEPCSI T-
ED IN THE UNI NSURED EMPLOYER S FUND ESTABLI SHED PURSUANT TO SECTI ON
TVENTY- SI X-A OF TH S CHAPTER

S 2. This act shall take effect one year after it shall have becone a
I aw.



