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I N SENATE
January 25, 2013

Introduced by Sens. ZELDIN, MAZI ARZ -- read twi ce and ordered printed,
and when printed to be conmtted to the Conmttee on Codes

AN ACT to anend the penal law, in relation to creating a crinme of |ead-
ing aretail theft enterprise

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is anmended by adding a new section 155.50 to
read as foll ows:

S 155.50 LEADI NG AN ORGANI ZED RETAI L THEFT ENTERPRI SE.

1. DEFINITIONS. FOR THE PURPOSES OF THI S SECTI ON, THE FOLLON NG TERMS
SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "ANTI-SHOPLI FTING OR | NVENTORY CONTROL DEVI CE COUNTERMEASURE"
SHALL MEAN ANY | TEM OR DEVI CE WHI CH | S DESI GNED, MANUFACTURED, MODI Fl ED,
OR ALTERED TO DEFEAT ANY ANTI - SHOPLI FTI NG OR | NVENTORY CONTROL DEVI CE;

(B) "CONCEAL" SHALL MEAN TO HYDE, COVER, OR OTHERW SE DI SGU SE
MERCHANDI SE SO THAT, ALTHOUGH THERE MAY BE SOVE NOTI CE OF | TS PRESENCE,
T IS NOT VISI BLE THROUGH ORDI NARY OBSERVATI ON,;

(O "FULL RETAIL VALUE" SHALL MEAN THE MERCHANT' S STATED OR ADVERTI SED
PRI CE OF THE MERCHANDI SE;

(D) "MERCHANDI SE" SHALL MEAN ANY GOODS, CHATTELS, FOODSTUFFS OR WARES
OF ANY TYPE AND DESCRI PTI ON, REGARDLESS OF THE VALUE THEREOF;

(E) "MERCHANT" SHALL MEAN ANY OANER OR OPERATOR OF ANY STORE OR OTHER
RETAI L MERCANTI LE ESTABLI SHVENT, OR ANY AGENT, EMPLOYEE, LESSEE,
CONSI GNEE, OFFI CER, DI RECTOR, FRANCHI SEE, OR | NDEPENDENT CONTRACTOR OF
SUCH OAWNER OR PROPRI ETOR;

(F) "ORGANI ZED RETAI L THEFT" SHALL MEAN (1) THE STEALING EMBEZZLE-
MENT, OR OBTAI NI NG BY FRAUD, FALSE PRETENSES, OR OTHER | LLEGAL MEANS, OF
RETAIL MERCHANDI SE | N QUANTI TI ES THAT WOULD NOT NORMALLY BE PURCHASED
FOR PERSONAL USE OR CONSUMPTI ON FOR THE PURPOSE OF RESELLING OR OTHER-
W SE REENTERI NG SUCH RETAI L MERCHANDI SE | N COWERCE, OR (2) THE RECRUI T-
MENT OF PERSONS TO UNDERTAKE, OR THE COORDI NATI ON, ORGANI ZATI ON, OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD06533- 01- 3



Co~NOoOUIT~hWNE

S. 2929 2

FACI LI TATION OF, SUCH STEALING EMBEZZLEMENT, OR OBTAINING BY FRAUD,
FALSE PRETENSES, OR OTHER | LLEGAL MEANS;

(G "ORGANI ZED RETAI L THEFT ENTERPRI SE' SHALL MEAN ANY ASSOCI ATI ON OF
TWO OR MORE PERSONS WHO ENGAGE | N THE CONDUCT OF OR ARE ASSOCI ATED FOR
THE PURPOSE OF EFFECTUATI NG ORGANI ZED RETAI L THEFT OR ANY OTHER TRANSFER
OR SALE OF SHOPL| FTED MERCHANDI SE:

"PERSON' SHALL MEAN ANY | NDI VI DUAL OR | NDI VI DUALS, | NCLUDI NG AN
AGENT, OR EMPLOYEE OF A MERCHANT WHERE THE FACTS OF THE SITUATION SO
REQUI RE;

(1) "PREMSES OF A STORE OR RETAIL MERCANTI LE ESTABLI SHVENT" SHALL
MEAN AND | NCLUDE BUT BE NOT LIM TED TO THE RETAIL MERCANTILE ESTABLI SH
MENT, ANY COMMON- USE AREAS | N SHOPPI NG CENTERS AND ALL PARKI NG AREAS SET
ASIDE BY A MERCHANT OR ON BEHALF OF A MERCHANT FOR THE PARKI NG OF VEH -
CLES FOR THE CONVENI ENCE OF THE PATRONS OF SUCH RETAI L MERCANTI LE ESTAB-
LI SHVENT;

(J) "SHOPLIFTING' SHALL MEAN TO (1) PURPOSELY TAKE POSSESSION OF,
CARRY AWAY, TRANSFER OR CAUSE TO BE TRANSFERRED ANY MERCHANDI SE
DI SPLAYED, HELD, STORED, OR OFFERED FOR SALE BY ANY STORE OR OTHER
RETAIL MERCANTILE ESTABLI SHVENT WTH THE | NTENTION OF DEPRI VI NG THE
MERCHANT OF THE POSSESSION, USE OR BENEFIT OF SUCH MERCHANDI SE OR
CONVERTING THE SAME TO THE USE OF SUCH PERSON W THOUT PAYI NG TO THE
MERCHANT THE VALUE THEREOF; (2) PURPOSELY TO CONCEAL UPON HI'S OR HER
PERSON OR OTHERW SE ANY MERCHANDI SE OFFERED FOR SALE BY ANY STORE OR
OTHER RETAI L MERCANTI LE ESTABLI SHVENT W TH THE | NTENTION OF DEPRI VI NG
THE MERCHANT OF THE PROCESSES, USE OR BENEFI T OF SUCH MERCHANDI SE OR
CONVERTI NG THE SAME TO THE USE OF SUCH PERSON W THOUT PAYING TO THE
MERCHANT THE FULL RETAIL VALUE THEREOF; (3) PURPCSELY AND W TH THE
| NTENT TO DEFRAUD, TO ALTER, TRANSFER OR REMOVE ANY LABEL, PRI CE TAG OR
MARKI NG | NDI CI A OF VALUE OR ANY OTHER MARKI NGS WM CH Al D | N DETERM NI NG
VALUE AFFI XED TO ANY MERCHANDI SE DI SPLAYED, HELD, STORED OR OFFERED FOR
SALE BY ANY STORE OR OTHER RETAIL MERCANTI LE ESTABLI SHVENT AND TO
ATTEMPT TO PURCHASE SUCH MERCHANDI SE PERSONALLY OR IN CONSORT W TH
ANOTHER AT LESS THAN THE FULL RETAIL VALUE W TH THE | NTENTI ON OF DEPRI V-
| NG THE MERCHANT OF ALL OR SOVE PART OF THE VALUE THERECF; (4) PURPOSELY
TO TRANSFER ANY MERCHANDI SE DI SPLAYED, HELD, STORED OR OFFERED FOR SALE
BY ANY STORE OR OTHER RETAI L MERCANTI LE ESTABLI SHVENT FROM THE CONTAI NER
N OR ON WH CH THE SAME SHALL BE DI SPLAYED TO ANY OTHER CONTAI NER W TH
I NTENT TO DEPRIVE THE MERCHANT OF ALL OR SOVE PART OF THE RETAI L VALUE
THEREOF; OR (5) PURPOSELY TO UNDER- RING W TH THE | NTENTI ON OF DEPRI VI NG
THE MERCHANT OF THE FULL RETAIL VALUE THERECF;

(K} "STORE OR OTHER RETAIL NMERCANTILE ESTABLI SHVENT" SHALL MEAN A
PLACE WHERE MERCHANDI SE |'S DI SPLAYED, HELD, STORED, OR OFFERED TO THE
PUBLI C FOR SALE; AND

(L) "UNDER-RING' SHALL MEAN TO CAUSE THE CASH REG STER OR OTHER SALE
RECORDI NG DEVI CE TO REFLECT LESS THAN THE FULL RETAIL VALUE OF THE
MERCHANDI SE.

2. A PERSON IS A LEADER OF AN ORGANI ZED RETAI L THEFT ENTERPRI SE | F HE
OR SHE CONSPI RES W TH OTHERS AS AN ORGANI ZER, SUPERVI SOR, FI NANCI ER OR
MANAGER, TO ENGAGE FOR PROFI T | N ORGANI ZED RETAIL CRIME OR IN A SCHEME
OR COURSE OF CONDUCT TO EFFECTUATE THE TRANSFER OR SALE OF SHOPLI FTED
MERCHANDI SE.  LEADING AN ORGANI ZED RETAI L THEFT ENTERPRI SE CONSTI TUTES
LARCENY | N THE SECOND DEGREE. NOTW THSTANDI NG THE PROVI SI ONS OF SECTI ON
80.00 OF THI'S CHAPTER, THE COURT MAY | MPOSE A FINE NOT TO EXCEED TWOD
HUNDRED FI FTY THOUSAND DOLLARS OR FIVE TIMES THE RETAIL VALUE OF THE
MERCHANDI SE SEI ZED AT THE TI ME OF THE ARREST, WH CHEVER | S GREATER
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3.  NOTW THSTANDI NG THE PROVI SI ONS OF SECTI ON 70.35 OF THI S CHAPTER, A
CONVI CTI ON OF LEADER OF AN ORGANI ZED RETAI L THEFT ENTERPRI SE SHALL NOT
MERGE WTH THE CONVICTION FOR ANY OFFENSE WHICH IS THE OBJECT OF THE
CONSPI RACY. NOTHI NG CONTAINED IN THI'S SECTI ON SHALL PROHI BIT THE COURT
FROM | MPOSI NG AN EXTENDED TERM PURSUANT TO ARTI CLE SEVENTY OF THI S CHAP-
TER, NOR SHALL THI S SECTI ON BE CONSTRUED | N ANY WAY TO PRECLUDE OR LIM T
THE PROSECUTI ON OR CONVI CTI ON OF ANY PERSON FOR CONSPI RACY UNDER ARTI CLE
ONE HUNDRED FIVE OF TH' S CHAPTER, OR ANY PROSECUTI ON OR CONVI CTI ON FOR
ANY OTHER OFFENSE.

4. | T SHALL NOT BE NECESSARY | N ANY PROSECUTI ON UNDER THI' S SECTI ON FOR
THE STATE TO PROVE THAT ANY | NTENDED PROFI T WAS ACTUALLY REALIZED. THE
TRIER OF FACT MAY I NFER THAT A PARTI CULAR SCHEME OR COURSE OF CONDUCT
WAS UNDERTAKEN FOR PROFIT FROM ALL OF THE ATTEND NG Cl RCUMSTANCES,
INCLUDING BUT NOT LIMTED TO THE NUMBER OF PERSONS | NVOLVED I N THE
SCHEME OR COURSE OF CONDUCT, THE ACTOR' S NET WORTH AND H S OR HER
EXPENDI TURES | N RELATION TO H'S OR HER LEG TI MATE SOURCES OF | NCOVE, THE
AMOUNT OF MERCHANDI SE | NVOLVED, OR THE AMOUNT OF CASH OR CURRENCY
| NVOLVED.

5. I'T SHALL NOT BE A DEFENSE TO A PROSECUTI ON UNDER THI' S SECTI ON THAT
ANY SHOPLI FTED MERCHANDI SE WAS BROUGHT | NTO OR TRANSPORTED I N THI S STATE
SOLELY FOR ULTI MATE DI STRI BUTI ON I N ANOTHER JURI SDI CTI ON; NOR SHALL IT
BE A DEFENSE THAT ANY PROFI T WAS | NTENDED TO BE MADE I N ANOTHER JURI S-
DI CTI ON.

S 2. Section 155.40 of the penal |aw, as amended by chapter 515 of
the laws of 1986, is anended to read as foll ows:

S 155.40 Grand larceny in the second degree.

A person is guilty of grand larceny in the second degree when he
steal s property and when:

1. [The] THE value of the property exceeds fifty thousand doll ars;
[or]

2. [The] THE property, regardless of its nature and value, is obtained
by extortion commtted by instilling in the victima fear that the actor
or another person will (a) cause physical injury to some person in the
future, or (b) cause damage to property, or (c) use or abuse his OR HER
position as a public servant by engaging in conduct within or related to
his OR HER official duties, or by failing or refusing to perform an
official duty, in such manner as to affect sone person adversely; OR

3. THE PERSON IS A LEADER OF AN ORGANI ZED RETAI L THEFT ENTERPRI SE AS
PROVI DED | N SECTI ON 155.50 OF TH' S ARTI CLE.

Grand larceny in the second degree is a class C fel ony.

S 3. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



