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STATE OF NEW YORK

231
2013- 2014 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 9, 2013

I ntroduced by Sen. SQUADRON -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Labor

AN ACT to anend the labor law, in relation to i ndependent contractors

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor |law is anended by addi ng two new sections 196-b
and 196-c to read as foll ows:

S 196-B. DEFI NI TIONS. FOR PURPCSES OF THI S SECTI ON THE TERM

1. "COVPENSATI ON' MEANS THE EARNINGS OF AN | NDEPENDENT CONTRACTOR
THE TERM " COVPENSATI ON' ALSO | NCLUDES REI MBURSEMENT FOR EXPENSES.

2. "I NDEPENDENT CONTRACTOR' MEANS A SOLE PROPRIETOR WHO | S NOT AN
EMPLOYEE AND WHO | S HI RED OR RETAI NED BY A CLI ENT FOR AN AMOUNT EQUAL TO
OR GREATER THAN SI X HUNDRED DOLLARS

3. "CLIENT" I NCLUDES A PERSON, CORPORATION, LIMTED LIABILITY COVPANY
ASSCCI ATI ON OR NON- PROFI TMAKI NG ORGANI ZATI ON CONTRACTI NG W TH AN | NDE-
PENDENT CONTRACTOR | N ANY OCCUPATION, | NDUSTRY, TRADE, BUSI NESS OR
SERVI CE FOR AN AMOUNT EQUAL TO OR GREATER THAN SI X HUNDRED DOLLARS. THE
TERM " CLI ENT" SHALL NOT | NCLUDE A GOVERNMENTAL AGENCY

S 196-C. PAYMENT OF | NDEPENDENT CONTRACTORS. 1. AN | NDEPENDENT
CONTRACTOR SHALL BE PAI D THE COVPENSATI ON EARNED | N ACCORDANCE W TH THE
AGREED WORK TERMS BUT NOT LATER THAN THE LAST DAY OF THE MONTH FOLLOW NG
THE MONTH | N WHI CH THE COVPENSATI ON | S EARNED. THE AGREED WORK TERMS
SHALL BE REDUCED I N WRI TI NG SI GNED BY BOTH THE CLI ENT AND THE | NDEPEND-
ENT CONTRACTOR, KEPT ON FILE BY THE CLI ENT FOR A PERI OD OF NOT LESS THAN
SI X YEARS AND MADE AVAILABLE TO THE COW SSI ONER UPON REQUEST. SUCH
VRI TI NG SHALL | NCLUDE A DESCRI PTI ON OF HOW COVPENSATI ON EARNED AND PAYA-
BLE SHALL BE CALCULATED. THE FAI LURE OF A CLI ENT TO PRODUCE SUCH WRI TTEN
WORK TERMS, UPON REQUEST OF THE COW SSIONER, SHALL GdVE RISE TO A
PRESUMPTI ON THAT THE TERMS THAT THE | NDEPENDENT CONTRACTOR HAS PRESENTED
ARE THE AGREED TERMS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. THE COW SSI ONER SHALL | NVESTI GATE AND ATTEMPT TO ADJUST EQUI TABLY
CONTROVERSI ES BETWEEN CLI ENTS AND | NDEPENDENT CONTRACTORS RELATING TO
TH S SECTI ON.

3. THE COWM SSI ONER MAY TAKE ASSI GNMENTS OF CLAI MS FOR COMPENSATI ON AS
DEFINED | N SECTI ON ONE HUNDRED NI NETY-SI X-B OF TH S ARTI CLE FROM | NDE-
PENDENT CONTRACTORS OR THRD PARTIES IN TRUST FOR SUCH | NDEPENDENT
CONTRACTORS OR FOR THE VARI QUS FUNDS FOR SUCH | NDEPENDENT CONTRACTORS.
ALL SUCH ASSI GNVENTS SHALL RUN TO THE COM SSIONER AND H'S OR HER
SUCCESSOR | N OFFI CE. THE COW SSI ONER MAY SUE COVPANI ES ON COVPENSATI ON
CLAI M5 THUS ASSI GNED. HE OR SHE MAY JO N IN A SINGLE ACTION ANY NUMBER
OF COVPENSATI ON CLAI MS AGAI NST THE SAME COMPANY.

4. ANY | NDEPENDENT CONTRACTOR MAY FILE WTH THE COW SSI ONER A
COVPLAI NT REGARDI NG A VI OLATI ON OF THI S ARTI CLE FOR AN | NVESTI GATI ON OF
SUCH COWPLAI NT AND STATEMENT SETTI NG THE APPROPRI ATE REMEDY, |F ANY.
FAI LURE OF A CLI ENT TO KEEP ADEQUATE RECORDS SHALL NOT OPERATE AS A BAR
TO FILING OF A COVPLAINT BY AN | NDEPENDENT CONTRACTOR. I N SUCH A CASE
THE CLIENT I N VI OLATI ON SHALL BEAR THE BURDEN OF PROVING THAT THE
COVPLAI NI NG | NDEPENDENT CONTRACTOR WAS PAI D COMPENSATI ON.

5. ON BEHALF OF ANY | NDEPENDENT CONTRACTOR PAI D LESS THAN THE COVPEN-
SATION TO WHICH HE OR SHE | S ENTI TLED UNDER THE AGREED WORK TERMS UNDER
THE PROVISIONS OF TH' S ARTICLE, THE COW SSI ONER MAY BRI NG ANY LEGAL
ACTI ON NECESSARY, | NCLUDI NG ADM NI STRATI VE ACTI ON, TO COLLECT SUCH CLAI M
AND AS PART OF SUCH LEGAL ACTIQN, I N ADDI TI ON TO ANY OTHER REMEDI ES AND
PENALTI ES OTHERW SE AVAI LABLE UNDER THI S ARTI CLE, THE COW SSI ONER NAY
ASSESS AGAI NST THE CLI ENT AN ADDI TI ONAL  AMOUNT AS LI QUI DATED DAMAGES
EQUAL TO TWENTY-FIVE PERCENT OF THE TOTAL AMOUNT OF COMPENSATI ON FOUND
TO BE DUE, UNLESS THE CLI ENT PROVES A GOCD FAITH BASIS FOR BELIEVI NG
THAT | TS UNDERPAYMENT OF COMPENSATI ON WAS | N COVPLI ANCE WTH THE LAW [N
ANY ACTI ON I NSTI TUTED | N THE COURTS UPON A COVPENSATI ON CLAI M BY AN
| NDEPENDENT CONTRACTOR OR THE COWM SSIONER IN VWH CH THE | NDEPENDENT
CONTRACTOR PREVAILS, THE COURT SHALL ALLOW SUCH | NDEPENDENT CONTRACTOR
REASONABLE ATTORNEY' S FEES AND, UNLESS THE CLI ENT PROVES A GOOD FAITH
BASI S TO BELI EVE THAT | TS UNDERPAYMENT OF COVPENSATI ON WAS | N COVPLI ANCE
WTH THE LAW AN ADDI TI ONAL AMOUNT AS LI QUI DATED DAMAGES EQUAL TO TWEN-
TY-FI VE PERCENT OF THE TOTAL AMOUNT OF COVPENSATI ON FOUND TO BE DUE. THE
REVEDI ES PROVI DED BY THI S ARTI CLE NMAY BE ENFORCED SI MULTANEQUSLY OR
CONSECUTI VELY SO FAR AS NOT | NCONSI STENT W TH EACH OTHER.

6. NOTW THSTANDI NG ANY OTHER PROVI SION OF LAW AN ACTI ON TO RECOVER
UPON A LIABILITY | MPOSED BY TH S ARTI CLE MUST BE COMVMENCED W TH N SI X
YEARS. ALL | NDEPENDENT CONTRACTORS SHALL HAVE THE RI GHT TO RECOVER FULL
COMPENSATI ON ACCRUED DURI NG THE SI X YEARS PREVI QUS TO THE COMVENCI NG OF
SUCH ACTI ON, WHETHER SUCH ACTION IS [INSTITUTED BY THE | NDEPENDENT
CONTRACTOR OR BY THE COWM SSI ONER.

7. EACH | NDEPENDENT CONTRACTOR WHO FILES A COVPLAI NT REGARDI NG A
VI OLATION OF A PROVISION OF TH S ARTI CLE SHALL BE PROVIDED WTH A WRI T-
TEN DESCRI PTI ON OF THE ANTI Cl PATED PROCESSI NG OF THE COVPLAI NT, | NCLUD-
I NG | NVESTI GATI ON, CASE CONFERENCE, POTENTI AL CIVIL AND CRIM NAL PENAL-
TIES, AND CCOLLECTI ON PROCEDURES.

8. EACH | NDEPENDENT CONTRACTOR AND H S OR HER REPRESENTATI VE SHALL BE
NOTI FI ED I N VWRI TI NG OF ANY CASE CONFERENCE BEFORE IT IS HELD AND @ VEN
THE OPPORTUNI TY TO ATTEND.

9. EACH | NDEPENDENT CONTRACTOR AND H S OR HER REPRESENTATI VE SHALL BE
NOTI FI ED I N VWRI TI NG OF ANY AWARD AND CCOLLECTI ON OF BACK COMPENSATI ON AND
CIVIL PENALTIES, AND OF ANY | NTENT TO SEEK CRI M NAL PENALTIES. [IN THE
EVENT THAT CRI M NAL PENALTI ES ARE SOUGHT THE | NDEPENDENT CONTRACTOR AND
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H S OR HER REPRESENTATI VE SHALL BE NOTIFIED OF THE OUTCOVE OF PROSE-
CUTI ON.

10. IF THE COW SSI ONER DETERM NES THAT A CLIENT HAS VI OLATED A
PROVI SION OF THI S ARTI CLE, OR A RULE OR REGULATI ON PROMULGATED THERE-
UNDER, BY FAI LI NG TO PAY THE COVPENSATI ON OF THEI R | NDEPENDENT CONTRAC-
TORS, THE COW SSI ONER SHALL | SSUE TO THE CLIENT AN ORDER DI RECTI NG
COWPLI ANCE THEREW TH, WHI CH SHALL DESCRI BE PARTI CULARLY THE NATURE OF
THE ALLEGED VI OLATI ON, AND ORDER THE PAYMENT OF | NTEREST AT THE RATE OF
| NTEREST THEN | N EFFECT AS PRESCRI BED BY THE SUPERI NTENDENT OF FI NANCI AL
SERVI CES PURSUANT TO SECTION FOURTEEN-A OF THE BANKI NG LAW PER ANNUM
FROM THE DATE OF THE UNDERPAYMENT TO THE DATE OF THE PAYMENT. |IN ADDI -
TION TO DI RECTI NG PAYMENT OF COVPENSATI ON FOUND TO BE DUE, SUCH ORDER,
| F | SSUED TO A CLI ENT WHO PREVI QUSLY HAS BEEN FOUND IN VIOLATION OF
THOSE PROVI SI ONS, RULES OR REGULATIONS, OR TO A CLI ENT WHCSE VI OLATI ON
IS WLLFUL OR EGREG QUS, SHALL DI RECT PAYMENT TO THE COWM SSI ONER OF AN
ADDI TI ONAL SUM AS A CIVIL PENALTY I N AN AMOUNT EQUAL TO DOUBLE THE TOTAL
AMOUNT FOUND TO BE DUE.

11. EVERY CLI ENT WHO DOES NOT PAY THE COVPENSATI ON OF ALL OF I TS | NDE-
PENDENT CONTRACTORS | N ACCORDANCE W TH THE PROVI SI ONS OF THI S CHAPTER,
AND THE OFFI CERS AND AGENTS OF ANY CLIENT WHO KNOWNGLY PERMT THE
CLI ENT TO VI OLATE THI S CHAPTER BY FAI LI NG TO PAY THE COVPENSATI ON OF ANY
OF | TS | NDEPENDENT CONTRACTORS | N ACCORDANCE W TH THE PROVI SI ONS THERE-
O, SHALL BE GUILTY OF A M SDEMEANOR FOR THE FIRST OFFENSE AND UPON
CONVI CTI ON THEREFOR SHALL BE FI NED NOT LESS THAN FI VE HUNDRED NOR MORE
THAN TVENTY THOUSAND DOLLARS OR | MPRI SONED FOR NOT MORE THAN ONE YEAR,
AND, |IN THE EVENT THAT ANY SECOND OR SUBSEQUENT OFFENSE OCCURS W THI N
SI X YEARS OF THE DATE OF CONVI CTI ON FOR A PRI OR OFFENSE, SHALL BE GUILTY
OF A FELONY FOR THE SECOND OR SUBSEQUENT OFFENSE, AND UPON CONVI CTI ON
THEREFOR, SHALL BE FI NED NOT LESS THAN FI VE HUNDRED NOR MORE THAN TWVENTY
THOUSAND DOLLARS OR | MPRI SONED FOR NOT MORE THAN ONE YEAR PLUS ONE DAY,
OR PUNI SHED BY BOTH SUCH FI NE AND | MPRI SONMENT, FOR EACH SUCH OFFENSE.

S 2. This act shall take effect imediately.



