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STATE OF NEW YORK

2189--A
2013- 2014 Regul ar Sessi ons
I N SENATE
January 14, 2013

Introduced by Sens. YOUNG BONACIC, DeFRANCISCO  NOZZOLI O O MARA,
RANZENHOFER -- read twi ce and ordered printed, and when printed to be
committed to the Commttee on Codes -- commttee discharged, bill
anmended, ordered reprinted as anmended and recommitted to said commt-
tee

AN ACT to amend the penal Ilaw, the crimnal procedure |aw and the
correction law, in relation to crimnalizing the reckless transm ssion
of HHV AIDS and to require testing for AIDS and HV for certain
persons

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature finds that H V/ Al DS
i nfection poses a serious threat to the public health of all New Yorkers
whenever H V/AIDS infected persons act in a manner which is likely to
spread this horrible disease to other persons. When H V/ AIDS i nfected
persons commt such actions as having unprotected sex or sharing needl es
wi thout the consent of their partners, they endanger the public health
and frustrate the efforts of health officials to contain and, hopefully,
reverse the spread of H V/ Al DS.

The legislature further finds that in order to allow the wvictinms of
all eged sex crimes or crines which endanger their health to obtain the
nost effective health care treatnent, the H'V status of their offenders
nmust be det er m ned.

The legislature further finds that the increasing reports of acquired
i mmune deficiency syndronme, human i mmunodeficiency virus, tuberculosis
and hepatitis in state correctional facilities have reached an al arm ng
| evel . These inmates and ot hers who nmay have an undi agnosed case of any
of these syndromes, diseases or viruses are extrenely detrinmental to the
health, safety and welfare of the correction officers and other staff
who work in such facilities as well as inmates who are incarcerated
therein. 1In order to maintain proper security and working conditions,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
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the legislature hereby declares that all inmates presently under
confinenent and all inmates to be newy admtted to the departnent of
corrections and comunity supervision nust be expeditiously tested for
such syndrones, diseases or viruses. The departnent of corrections and
communi ty supervision shall take inmrediate action to care for afflicted
inmates including separation from the general inmate population in a
special nedical facility.

S 2. Section 10.00 of the penal law is anended by adding two new
subdi visions 22 and 23 to read as foll ows:

22. "AIDS" MEANS ACQUI RED | MMUNE DEFICIENCY SYNDROVE, AS MAY BE
DEFI NED FROM TI ME TO TI ME BY THE CENTERS FOR DI SEASE CONTROL OF THE
UNI TED STATES PUBLI C HEALTH SERVI CE.

23. "HV I NFECTI ON' MEANS | NFECTI ON W TH THE HUMAN | MMUNODEFI ClI ENCY
VI RUS OR ANY OTHER RELATED VIRUS | DENTIFIED AS A PROBABLE CAUSATI VE
AGENT OF Al DS.

S 3. The opening paragraph of subdivision 1 of section 70.25 of the
penal |aw, as anmended by chapter 372 of the laws of 1981, is anended to
read as foll ows:

Except as provided in subdivisions two, two-a [and], five AND SI X of
this section, when nultiple sentences of inprisonnment are inposed on a
person at the same tine, or when a person who is subject to any undi sc-
harged term of inprisonnment inposed at a previous time by a court of
this state is sentenced to an additional termof inprisonnent, the
sentence or sentences inposed by the court shall run either concurrently
or consecutively with respect to each other and the undi scharged term or
terns in such manner as the court directs at the time of sentence. |If
the court does not specify the manner in which a sentence inposed by it
is to run, the sentence shall run as foll ows:

S 4. Section 70.25 of the penal law is anended by adding a new subdi-
vision 6 to read as foll ows:

6. WHEN A PERSON IS CONVI CTED OF RECKLESS ENDANGERMENT OF THE PUBLI C
HEALTH I N THE FI RST DEGREE, AS DEFI NED I N SECTION 120.26 OF TH S CHAP-
TER, OR RECKLESS ENDANGERMENT OF THE PUBLI C HEALTH | N THE SECOND DEGREE
AS DEFI NED I N SECTI ON 120.27 OF THI S CHAPTER, AND A TERM OF | MPRI SONVENT
VHICH MAY BE |IMPOSED AS A SENTENCE UPON SUCH CONVI CTI ON, SHALL RUN
CONSECUTI VELY TO ANY OTHER TERM OF | MPRI SONMENT | MPOSED AS THE SENTENCE
UPON THE CONVI CTI ON OF ANY OTHER OFFENSE COWM TTED THROUGH THE SAME ACT
OR OM SSI ON, OR THROUGH AN ACT OR OM SSI ON W TH | TSELF CONSTI TUTED ONE
O THE MATERIAL ELEMENTS OF SUCH RECKLESS ENDANGERMENT OF THE PUBLI C
HEALTH OFFENSE

S 5. The penal law is amended by adding four new sections 120.26,
120. 27, 120.28 and 170.36 to read as foll ows:

S 120.26 RECKLESS ENDANGERMENT OF THE PUBLIC HEALTH IN THE FI RST
DEGREE

A PERSON | S GUILTY OF RECKLESS ENDANGERMVENT OF THE PUBLIC HEALTH IN
THE FI RST DEGREE WHEN HE OR SHE | S AWARE THAT HE OR SHE HAS TESTED POCSI -
TI'VELY FOR HI V/ Al DS AND THEN RECKLESSLY ENGAGES | N CONDUCT WHI CH RESULTS
IN THE TRANSM SSION OF H V/ AIDS TO ANOTHER PERSON WHO WAS UNAWARE OF
SUCH CONDI TI ON.

RECKLESS ENDANGERVENT OF THE PUBLI C HEALTH IN THE FIRST DEGREE IS A
CLASS B FELONY.

S 120.27 RECKLESS ENDANGERMENT OF THE PUBLI C HEALTH I N THE SECOND
DEGREE

A PERSON | S GUILTY OF RECKLESS ENDANGERVENT OF THE PUBLIC HEALTH IN
THE SECOND DEGREE WHEN HE OR SHE | S AWARE THAT HE OR SHE HAS TESTED
PCOSI TI VELY FOR HI V/ AI DS AND THEN RECKLESSLY ENGAGES |IN CONDUCT WH CH
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CREATES A SUBSTANTIAL RISK OF THE TRANSM SSI ON OF HI V/ Al DS TO ANOTHER
PERSON WHO WAS UNAWARE OF SUCH CONDI TI ON.

RECKLESS ENDANGERMENT OF THE PUBLI C HEALTH I N THE SECOND DEGREE | S A
CLASS C FELONY.

S 120. 28 RECKLESS ENDANGERMENT OF THE PUBLI C HEALTH, DEFENSE.

I N ANY PROSECUTI ON UNDER SECTI ON 120.26 OR 120.27 OF THIS ARTICLE, IT
SHALL BE AN ABSOLUTE DEFENSE THAT THE DEFENDANT, AT THE Tl ME SHE WAS
ENGAGED | N THE CONDUCT CONSTI TUTI NG THE OFFENSE, WAS A WOVAN WHO TRANS-
MTTED THE H V/ AIDS VIRUS TO HER CHI LD AS THE RESULT OF d VI NG BI RTH TO
SUCH CHI LD.

S 170. 36 OFFERI NG A FALSE | NSTRUVENT WHI CH ENDANGERS THE PUBLI C HEALTH.

A PERSON | S GUILTY OF OFFERI NG A FALSE | NSTRUMVENT WH CH ENDANGERS THE
PUBLI C HEALTH WHEN HE OR SHE | S AWARE THAT HE OR SHE HAS TESTED POCSI Tl VE
FOR HI V/ Al DS AND THEN KNOW NG THAT A WRI TTEN | NSTRUMVENT CONTAI NS A FALSE
STATEMENT OR FALSE | NFORMATI ON REGARDI NG H'S OR HER HI V STATUS AND W TH
THE | NTENT TO DEFRAUD THE DEPARTMENT OF HEALTH, ANY SUBDI VI SI ON OR AGENT
THEREOF, OR ANY OTHER HEALTH CARE PROVI DER, HE OR SHE OFFERS OR PRESENTS
SUCH | NSTRUMENT TO AN AGENT OF THAT OFFI CE OR OTHER HEALTH CARE PROVI DER
W TH THE KNOALEDGE OR BELI EF THAT I T WLL BE FILED WTH, REG STERED OR
RECORDED IN OR OIHERW SE BECOVE A PART OF THE RECORDS OF SUCH PUBLI C
OFFI CE OR PUBLI C SERVANT.

OFFERI NG A FALSE | NSTRUMENT WHI CH ENDANGERS THE PUBLIC HEALTH IS A
CLASS E FELONY.

S 6. Section 1.20 of the crimnal procedure |law is anended by addi ng
two new subdi visions 44 and 45 to read as foll ows:

44. "H'V RELATED | LLNESS'" MEANS ANY | LLNESS THAT MAY RESULT FROM OR
MAY BE ASSOCI ATED W TH HI V | NFECTI ON.

45. "H'V RELATED TEST" MEANS ANY LABCORATORY TEST OR SERI ES OF TESTS
FOR ANY VI RUS, ANTI BODY, ANTI GEN OR ETI OLOG C AGENT WHATSOEVER THOUGHT
TO CAUSE OR TO | NDI CATE THE PRESENCE OF Al DS.

S 7. The crimnal procedure |aw is anmended by addi ng a new section
160.46 to read as foll ows:

S 160.46 H'V RELATED TESTI NG OF ALLEGED SEX AND PUBLI C HEALTH OFFENDERS.

1. A POLI CE OFFI CER WHO MAKES AN ARREST FOR ANY CRIME SET FORTH IN
ARTI CLE ONE HUNDRED THI RTY OR SECTI ON 120.26 OR 120.27 OF THE PENAL LAW
ElTHER WTH OR WTHOUT A WARRANT, SHALL, FOLLOW NG SUCH ARREST OR THE
ARRAI GNVENT UPON A LOCAL CRIM NAL COURT ACCUSATORY | NSTRUMENT OF A
DEFENDANT WHOSE COURT ATTENDANCE HAS BEEN SECURED BY A SUMMONS OR AN
APPEARANCE Tl CKET, CAUSE SUCH DEFENDANT TO BE | MVEDI ATELY A VEN AN HV
RELATED TEST TO DETERM NE |F SUCH DEFENDANT HAS HI V | NFECTION, H V
RELATED | LLNESS OR Al DS.

2. THE H V RELATED TEST PRESCRI BED I N SUBDI VI SION ONE OF THIS SECTI ON
AND THE SUBM SSI ON OF AVAI LABLE | NFORMATI ON CONCERNI NG THE DEFENDANT AND
THE FACTS AND Cl RCUMSTANCES OF THE CRI ME CHARGED MUST BE | N ACCORDANCE
W TH THE RULES AND REGULATI ONS PROMULGATED BY THE COWM SSI ONER OF CRIM -
NAL JUSTI CE SERVI CES.

3. THE RESULT OF AN HI V RELATED TEST PERFORMED PURSUANT TO SUBDI VI SI ON
ONE OF THI S SECTI ON, SHALL, UPON REQUEST, BE MADE AVAILABLE TO THE
VI CTIM OR ALLEGED VI CTI M OF SUCH CRI ME AND TO THE DEFENDANT.

S 8. Section 71 of +the <correction |lawis amended by adding a new
subdivision 9 to read as foll ows:

9. (A) PERSONS WHO ARE COWM TTED, TRANSFERRED, CERTIFI ED TO OR PLACED
IN THE CARE OR CUSTODY OF THE DEPARTMENT SHALL BE | MVEDI ATELY TESTED FOR
EVI DENCE OF ACQUI RED | MMUNE DEFI Cl ENCY SYNDROVE, HUMAN | MMUNODEFI CI ENCY
VI RUS, TUBERCULOSI S AND HEPATI TI'S AND MONI TORED FOR THE POSSIBILITY OF
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DEVELOPMENT OF SUCH SYNDROVES, DI SEASES OR VI RUSES | N ACCORDANCE W TH
PROPER MEDI CAL PROCEDURES.

(B) FOR THOSE PERSONS WHO GENERATE A PCSI TI VE RESULT, THE DEPARTMENT
SHALL PROVIDE, IN EACH FACILITY UNDER I TS CONTROL, THE | NSTRUCTION OF
APPROPRI ATE STAFF, | NVATES AND SI GNI FI CANT OTHERS REGARDI NG THE NATURE
OF ACQUI RED | MMUNE DEFI Cl ENCY SYNDROVE AND Al DS RELATED COWPLEX (ARC),
HUMAN | MMUNODEFI Cl ENCY VI RUS, TUBERCULOSIS AND HEPATITIS, POTENTI AL
PROBLEMS, AND STEPS WHI CH MAY BE TAKEN TO M NI M ZE SUCH PROBLEMS.

S 9. Section 141 of the correction |law, as anmended by chapter 476 of
the laws of 1970, is anended to read as foll ows:

S 141. Contagious disease in facility. 1. In case any pestilence or
cont agi ous di sease shall break out anbng the inmates in any of the
correctional facilities, or in the wvicinity of such facilities, the
commi ssioner [of correction] nmay cause the inmates confined in such
facility, or any of them to be renobved to sone suitable place of secu-
rity, where such of themas may be sick shall receive all necessary care
and medi cal assistance; such innmates shall be returned as soon as nay be
feasible to the facility fromwhich they were taken, to be confined
therein according to their respective sentences.

2. TO REDUCE THE PCSSI BI LI TY OF ANY PESTI LENCE OR CONTAG OUS DI SEASE
I N CORRECTI ONAL FACI LI TIES, EVERY | NVATE SHALL BE REGULARLY ADM NI STERED
A BLOOD TEST DESI GNED TO TEST FOR THE VI RAL AGENT KNOWN AS HTLV-111/LAV
VWH CH CAUSES ACQUI RED | MMUNE DEFICIENCY SYNDROVE AND A BLOOD TEST
DESI GNED TO TEST FOR TUBERCULOSI S AND HEPATI TI'S. THE COVM SSI ONER SHALL
TAKE ALL NECESSARY PRECAUTI ONS WHI CH SHALL | NCLUDE MONI TORI NG, EDUCATI ON
AND COUNSELI NG FOR THOSE | NVATES WHO TEST POSI Tl VE FOR THESE | LLNESSES.

S 10. The correction law is anended by adding a new section 141-a to
read as foll ows:

S 141-A.  NOTI FI CATION OF DI SEASE SYMPTOVS. UPON THE DI AGNCSI S OF A
FACI LI TY HEALTH DI RECTOR OR ANY OTHER MEDI CAL SERVI CE PROVI DER AUTHOR-
| ZED BY THE DEPARTMENT TO EXAM NE | NVATES, THAT AN | NVATE HAS SYMPTOVS
OF ACQUI RED | MMUNE DEFI CI ENCY SYNDROVE, NOTICE OF THE DI AGNOSI S SHALL BE
PROVI DED TO ALL EMPLOYEES OF THE DEPARTMENT WHO CAN REASONABLY BE
EXPECTED TO BE | NVOLVED | N THE SUPERVI SI ON AND CARE OF SAI D | NVATE

S 11. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone | aw, provided however that
sections three, four and five of this act shall take effect on the first
of Novenber next succeeding the date on which it shall have becone a
law;, and provided, that effective imediately, the addition, anendnent
and/ or repeal of any rule or regul ation necessary for the inplenentation
of the provisions of this act on its effective date are authorized and
directed to be nmde and conpleted within 180 days after the date on
whi ch this act shall have becone a | aw.



