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STATE OF NEW YORK

1838
2013- 2014 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 9, 2013

Introduced by Sens. PARKER, HASSELL- THOVMPSON -- read tw ce and ordered
printed, and when printed to be committed to the Conmittee on Consuner
Protection

AN ACT to anend the general business |aw and the public service law, in
relation to the provision of residential wreless tel ephone service

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "wirel ess tel ephone service consuner protection act".

S 2. Statenent of legislative findings and purpose. The |l egislature
finds that residential consuners in New York are offered the opportunity
to purchase wirel ess tel ephone service froma variety of service provid-
ers and that the conduct of such providers in naking and inplenenting
these offers varies widely. In many instances, consuners are required to
eval uate service offerings without receiving a full and fair disclosure
of the terns of the service offering or an adequate neans to evaluate
the offering in practice. The purpose of this legislation is to provide
a regulatory programfor wreless tel ephone service provider conduct and
for the terns and conditions of such service other than the entry of or
the rates charged by any such provider.

S 3. The general business |law is anended by addi ng a new section 398-e¢
to read as foll ows:

S 398-E. DI SCLOSURE, NOTI FI CATI ON AND CONSUMER PROTECTI ON REQUI REMENTS
IN WRELESS TELECOVMUNI CATI ONS CONSUMER TRANSACTI ONS. 1. DEFI NI TI ONS
FOR THE PURPCSES OF THI S SECTION, THE FOLLON NG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS

(A) "AUTHORI ZED RETAILER' MEANS A RETAI LER AUTHORI ZED BY A W RELESS
TELEPHONE SERVI CE CARRI ER, I NCLUDING RESELLERS OF WRELESS TELEPHONE
SERVI CE PROVI DED BY A W RELESS TELEPHONE SERVI CE CARRI ER, TO BE AN AGENT
OF SUCH W RELESS TELEPHONE CARRI ER OR RESELLER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) "DIVISION' MEANS THE CONSUMER PROTECTI ON DI VI SI ON.

(© "ENHANCED W RELESS 911 SERVI CE'" MEANS THE SERVI CE REQUI RED TO BE
PROVI DED BY W RELESS TELEPHONE SERVI CE PROVI DERS PURSUANT TO THE FCC
ORDER.

(D) "FCC ORDER' MEANS ALL ORDERS | SSUED BY THE FEDERAL COVMUNI CATI ONS
COW SSI ON PURSUANT TO THE PROCEEDI NG ENTI TLED "REVI SION OF THE COW S-
SION'S RULE TO ENSURE COWPATI BI LI TY WTH ENHANCED 911 EMERGENCY CALLI NG
SYSTEMS (CC DOCKET NO. 94-102; RM8143) OR ANY SUCCESSOR PROCEEDI NG
REGARDI NG THE DELIVERY OF ANl AND ALI AS OF THE DATES AND ACCORDI NG TO
THE OTHER CRI TERI A ESTABLI SHED THEREIN AND THE RULES ADOPTED BY THE
FEDERAL COVMUNI CATI ONS COW SSI ON | N ANY SUCH PRCCEEDI NG AS SUCH RULES
MAY BE AMENDED FROM TI ME TO TI ME.

(E) "SECRETARY" NMEANS THE SECRETARY OF THE CONSUMER PROTECTION DI VI -
SI ON.

(F) "SERVICE PLAN' MEANS A CONTRACT ENTERED | NTO BETWEEN A W RELESS
TELEPHONE SERVI CE CARRI ER AND A RETAIL CUSTOVMER FOR THE PROVISION OF
W RELESS TELEPHONE SERVI CE OVER A MUTUALLY AGREED UPON PERI OD CF TI ME.

(G "WRELESS TELEPHONE SERVI CE'" MEANS A TWO-VAY REAL TI ME VO CE TELE-
COVMUNI CATI ONS SERVI CE THAT |I'S | NTERCONNECTED TO A PUBLI C SW TCHED TELE-
PHONE NETWORK AND |'S PROVI DED BY A COMVERCI AL MOBI LE RADI O SERVI CE, AS
SUCH TERM | S DEFI NED BY 47 C. F. R SECTION 20.3; PROVI DED, HOWNEVER, FOCR
THE PURPOSES OF TH S SECTI ON, THE TERM W RELESS TELEPHONE SERVI CE SHALL
NOT | NCLUDE A PREPAI D CALLI NG SERVI CE AS THAT TERM | S DEFI NED | N SECTI ON
Nl NETY- TWO- F OF THE PUBLI C SERVI CE LAW

"W RELESS TELEPHONE SERVI CE CARRIER' MEANS A COWERCI AL MBI LE
RADI O SERVICE PROVIDER OF W RELESS TELEPHONE SERVI CE AS SUCH TERM | S
DEFI NED I N THE UNI TED STATES CODE OF FEDERAL REGULATIONS 47 CF.R 20.3
OR A RESELLER OF W RELESS TELEPHONE SERVI CE PROVI DED BY A COVMERCI AL
MOBI LE RADI O SERVI CE AS DEFI NED BY SUCH 47 C. F. R 20. 3.

2. DISCLOSURE REQUI REMENTS. (A) EVERY WRELESS TELEPHONE SERVICE
PROVI DER AND AUTHORI ZED RETAI LER SHALL MAKE AVAI LABLE CLEAR, CONSPI CU-
QUS, PLAI N LANGUAGE DI SCLOSURES TO EACH CUSTOMER OR POTENTI AL CUSTOVER
AT RETAIL SALES LOCATI ONS OF SUCH W RELESS TELEPHONE CARRI ER OR AUTHOR-
| ZED RETAI LER AND ON ANY | NTERNET WEBSITE VWHERE A W RELESS TELEPHONE
SERVI CE PLAN CAN BE ENTERED | NTO, OF THE FOLLOW NG | NFORMATI ON CONCERN-
| NG ANY PLAN OR PROPOSED PLAN OFFERED FOR THE PROVI SI ON OF RESI DENTI AL
W RELESS TELEPHONE SERVI CE TO SUCH CUSTOVER:

|. THE CALLI NG AREA FOR THE PLAN;
|. THE MONTHLY ACCESS FEE OR BASE CHARGE;

I1. THE NUMBER OF Al RTI ME M NUTES | NCLUDED | N THE PLAN;

V. ANY NGHT AND WEEKEND M NUTES |INCLUDED |IN THE PLAN OR OTHER
DI FFERI NG CHARGES FOR DI FFERENT TI ME PERI ODS AND THE TI ME PERI ODS WHEN
Nl GHT AND WEEKEND M NUTES OR OTHER CHARGES APPLY;

V. THE CHARGES FOR EXCESS OR ADDI TI ONAL M NUTES;

VI. VWHETHER OR NOT, AND THE EXTENT TO WH CH, PER-M NUTE DOMESTI C OR
| NTERNATI ONAL LONG DI STANCE CHARGES ARE | NCLUDED I N OTHER RATES, AND, TO
THE EXTENT NOT | NCLUDED, THE APPLI CABLE PER- M NUTE LONG DI STANCE RATES;

VI1. PER-M NUTE ROAM NG OR OFF- NETWORK CHARGES;

VITlI. THE AMOUNT OF ANY ADDI TI ONAL TAXES, FEES, OR SURCHARGES THAT
W LL BE COLLECTED OR RETAI NED BY THE W RELESS TELEPHONE SERVI CE PROVI D-
ER;

| X. IF THE PLAN REQUI RES A FI XED- TERM CONTRACT, THE DURATION OF SUCH
CONTRACT;

X. THE AMOUNT OF ANY EARLY TERM NATI ON FEE AND THE CONDI TI ONS UNDER
VWH CH ANY SUCH EARLY TERM NATI ON FEE WOULD APPLY, | NCLUDING THE LENGTH
OF ANY TRI AL PERI OD DURI NG VWHI CH NO EARLY TERM NATI ON FEE WOULD APPLY;
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XI. A STATEMENT NOTI FYI NG THE CUSTOVER THAT THE SERVI CE | NCLUDES BASI C
W RELESS 911 SERVI CE;

Xil. THE |INFORVATION VH CH |S INCLUDED I N THE EDUCATI ONAL PLAN FOR
I NFORM NG THE PUBLI C ABOUT THE ENHANCED W RELESS 911 SERVI CE | N NEW YORK
STATE REQU RED BY SUBDIVISION EIGAT OF SECTION THREE  HUNDRED
TWENTY-EIGHT OF THE COUNTY LAW AND WH CH |S AN EXPLANATI ON OF THE
ENHANCED W RELESS 911 SYSTEM AND A PROGRESS REPORT ON  THE
COUNTY- BY- COUNTY | MPLEMENTATION OF THE STATEWDE SYSTEM AND THE
TOLL- FREE HOTLI NE AND VEBSI TE | NFORVATION TO PERM T THE CONSUVMER TO
ACCESS SUCH | NFORVATI ON VI A THE | NTERNET | N ACCORDANCE W TH SUBDI VI SI ON
El GAT OF SECTI ON THREE HUNDRED TWENTY- El GHT OF THE COUNTY LAW

X1, A COVERAGE MAP PREPARED BY THE PROVI DER USI NG GENERALLY ACCEPTED
I NDUSTRY METHODOLOG ES AND STANDARDS; AND

XI'V. BASED UPON CUSTOVER SUPPLI ED | NFORMVATI ON  REGARDI NG ANTI Cl PATED
USAGE PATTERNS, A GOOD FAITH ESTI MATE OF THE MONTHLY FI XED AND USAGE
CHARGES AND ADDI Tl ONAL TAXES, FEES, OR SURCHARGES AND OF THE ANTI Cl PATED
TOTAL MONTHLY BI LL FOR SUCH CUSTOVER UNDER SUCH PLAN, EXCEPT THAT TH'S
PROVI SION  SHALL NOT APPLY TO W RELESS SERVI CE THAT | S PRE-PAID PRIOR TO
ACTI VATI ON OF SERVI CE AND THAT | S NOT SUBJECT TO MONTHLY BILLI NG AFTER
ACTI VATI ON OF SERVI CE.

(B) AT THE TIME A CUSTOMER I N TIATES A W RELESS SERVI CE PLAN, THE
CARRI ER SHALL, OR IF THE CUSTOVER |IN TIATES A WRELESS SERVICE PLAN
THROUGH AN AUTHORI ZED RETAI LER, THE AUTHCORI ZED RETAI LER SHALL, PROVI DE
OR CONFIRM I N WRI TI NG ALL OF THE | NFORVATI ON REQUI RED I N PARAGRAPH (A)
OF THI S SUBDI VI SION AS | T APPLIES TO THE SPECI FI C CONTRACT ENTERED | NTO
BY THE NEW CUSTOVER PRIOR TO THE FINALIZATION OF THE TRANSACTI ON,
PROVI DED, HOWEVER WHEN AN EXI STI NG CUSTOVER OF A W RELESS SERVI CE CARRI -
ER AGREES TO A CHANGE | N SERVICE VWH CH RESULTS I N AN EXTENSI ON OF A
CONTRACT BETWEEN THE CUSTOVER AND SUCH CARRIER, THE CARRIER SHALL
PROVI DE OR CONFI RM SUCH CHANGE | N SERVI CE.

3. BILLING EXCEPT FOR WRELESS SERVICE THAT IS PRE-PAID PRIOR TO
ACTI VATI ON OF SERVI CE AND THAT | S NOT SUBJECT TO MONTHLY BILLI NG AFTER
ACTI VATION OF SERVICE, WRELESS TELEPHONE SERVICE CARRI ERS' Bl LLI NG
STATEMENTS SHALL:

(A) BE CLEARLY ORGANI ZED AND DESCRI BE I N PLAI N LANGUAGE THE PRODUCTS
AND SERVI CES FOR WHI CH CHARCGES ARE | MPCSED,

(B) DISTINGU SH CHARGES THAT ARE DI RECTLY RELATED TO SERVI CE AND
FEATURES RETAI NED BY THE CARRI ER FROM TAXES, FEES AND OTHER CHARGES THAT
ARE CCLLECTED AND REM TTED BY THE CARRI ER TO ANY FEDERAL, STATE OR LOCAL
GOVERNMENT ENTI TY,;

(© NOT | NCLUDE ANY CHARGES OR FEES FOR PRODUCTS AND SERVI CES UNLESS
AUTHORI ZED BY THE CUSTOMER;

(D) I TEM ZE ROAM NG CHARGES W THI N SI XTY DAYS OF THE CALL BEI NG PLACED
AND | DENTI FY THE DATE AND ORI G NATI NG LOCATI ON OF THE CALL,;

(E) INCLUDE THE TOLL-FREE NUMBER MNAINTAINED BY THE DI VI SI ON WHI CH
RECEI VES COVPLAI NTS FROM W RELESS TELEPHONE SERVI CE CUSTOMVERS RELATI NG
TO THEI R W RELESS SERVI CE; AND

(F) FOR THE PURPOSES OF THI' S SUBDI VI SI ON, W RELESS TELEPHONE SERVI CE
CARRI ERS MAY NOT LABEL COST RECOVERY FEES OR CHARGES AS TAXES.

4. TRIAL PERIOD. THE TERMS ON WH CH W RELESS TELEPHONE SERVI CES ARE
PROVI DED TO ANY CUSTOMER SHALL | NCLUDE A TRI AL PERI OD VWHI CH SHALL END NO
EARLIER THAN FIFTEEN DAYS AFTER THE FIRST BlILL IS RENDERED TO SUCH
CUSTOVER FOLLOW NG SERVI CE ACTI VATION AND DURING WH CH PERI GD SUCH
CUSTOVER MAY, AFTER PAYMENT FOR SERVI CES USED, TERM NATE SUCH SERVI CE
W THOUT | NCURRI NG ANY TERM NATI ON FEES OR CHARGES OR ANY OTHER PENALTY
OF ANY KIND, AND MAY, UPON RETURN OF ANY HANDSET BOUGHT OR LEASED | N
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CONNECTI ON W TH SUCH SERVI CE, RECEI VE A PRO RATED REFUND OF ANY AMOUNTS
PAI D FOR SUCH A HANDSET.

5. CONSUMER COWVPLAINTS; | MPLEMENTI NG REGULATI ONS; PENALTIES FOR
VI OLATI ONS. (A) W RELESS TELEPHONE SERVI CE CUSTOVERS MAY FI LE COWVPLAI NTS
RELATED TO THEI R W RELESS SERVI CE W TH THE SECRETARY OF THE DI VI SI ON,
VHO |S AUTHORI ZED TO RESOLVE SUCH COWPLAI NTS. THE SECRETARY OR HI'S OR
HER DESI GNEE | S AUTHORI ZED TO CONDUCT SUCH | NVESTI GATIONS AS MAY BE
NECESSARY TO RESOLVE SUCH COVPLAI NTS, TO ADM NI STER OATHS AND TAKE AFFI -
DAVI TS I N RELATI ON TO ANY MATTER OR PROCEEDI NG | N THE EXERCI SE OF PONERS
AND DUTIES UNDER THI' S SECTI ON, AND TO SUBPOENA AND REQUI RE THE ATTEND-
ANCE OF W TNESSES AND THE PRODUCTI ON OF BOOKS, PAPERS, CONTRACTS AND ANY
OTHER DOCUMENTS PERTAI NI NG TO ANY | NVESTI GATI ON CONDUCTED PURSUANT TO
THIS SECTION. | F ANY PERSON REFUSES TO COWLY W TH A SUBPCENA | SSUED
UNDER THI S PARAGRAPH, THE SECRETARY MAY PETI TION A COURT OF COVPETENT
JURI SDI CTI ON TO ENFORCE THE SUBPOENA AND FOR SUCH SANCTI ONS AS THE COURT
MAY ORDER.

(B) THE SECRETARY SHALL PROMULGATE ANY RULES AND REGULATI ONS NECESSARY
TO | MPLEMENT THI' S SECTI ON AND | S FURTHER AUTHORI ZED TO | SSUE ANY ORDERS
NECESSARY TO ENFORCE THI S SECTI ON AND SUCH RULES AND REGULATI ONS. EXCEPT
AS SHALL BE PRE- EMPTED BY FEDERAL LAW REGULATING W RELESS TELEPHONE
SERVI CE PROVI DERS, SUCH RULES AND REGULATI ONS SHALL BE CONSI STENT W TH
FEDERAL LAW REGULATI NG W RELESS TELEPHONE SERVI CE OR PROVI DERS OF W RE-
LESS TELEPHONE SERVI CE.

(© THE SECRETARY MAY ASSESS A ClVIL PENALTY NOT TO EXCEED TWO THOU
SAND DOLLARS PER VI OLATION AGAINST ANY WRELESS TELEPHONE SERVICE
PROVI DER OR AUTHORI ZED RETAILER THAT NEGLECTS OR KNOW NGY FAILS TO
COWPLY W TH ANY REQUI REMENT OF THI S SECTI ON, OF REGULATI ONS PROMULGATED
UNDER THI'S SECTIQON, OR OF ANY ORDER OF THE SECRETARY | MPLEMENTI NG OR
ENFORCI NG THI S SECTI ON OR REGULATI ONS PROMULGATED THEREUNDER. ALL MONEYS
RECOVERED FROM ANY SUCH PENALTY SHALL BE PAI D | NTO THE STATE TREASURY TO
THE CREDI T OF THE GENERAL FUND.

6. REPORTI NG AT LEAST ANNUALLY THE DIVISION SHALL REPORT CUSTOVER
COVPLAI NTS BY CARRI ER REGARDI NG W RELESS TELEPHONE SERVI CE I N THE STATE.
SUCH REPORT SHALL |INCLUDE | NFORMATI ON ON CARRI ER CUSTOVER COVPLAI NTS
FI LED WTH AND RESOLVED BY THE SECRETARY. THE REPORT MAY | NCLUDE AN
ANALYSI S OF SUCH COVPLAI NTS AND RECOMVENDATI ONS, | F ANY, TO ADDRESS ANY
| SSUES THAT ARE | DENTI FI ED BY THE DI VI SI ON.

7. APPLI CABI LI TY. FOR PURPCSES OF THI S SECTI ON, THE W RELESS TELEPHONE
SERVI CE TO WHI CH THE PROVI SIONS OF THI' S SECTI ON APPLY, | S BEI NG PROVI DED
OR BEI NG PROPCSED TO BE PROVIDED TO A RESI DENTI AL CUSTOMER WHERE THE
PLACE OF PRI MARY USE, AS THAT TERM IS USED I N SECTI ON ONE HUNDRED EI GHT-
Y-SI X-E OF THE TAX LAW |S LOCATED IN THI S STATE.

8. SEVERABILITY. THE PROVI SIONS OF THI S SECTI ON ARE SEVERABLE, AND | F
ANY PART OR PROVI SI ON HEREOF, OR THE APPLI CATI ON THEREOF TO ANY PERSON
OR ClI RCUMSTANCE, SHALL BE ADJUDGED BY ANY COURT OF COVPETENT JURI SDI C-
TION TO BE | NVALI D OR UNENFORCEABLE, SUCH JUDGVENT SHALL NOT AFFECT,
| MPAIR OR | NVALI DATE THE REMAI NI NG PROVI SIONS OF THI S SECTI ON OR THE
APPLI CATI ON OF ANY SUCH REMAI NI NG PROVI SIONS TO ANY PERSON OR Cl RCUM
STANCE, BUT SHALL BE CONFINED I N I TS OPERATI ON TO THE PROVI SI ON, PERSON
OR Cl RCUMSTANCE DI RECTLY | NVOLVED I N THE CONTROVERSY I N WH CH SUCH JUDG
MENT SHALL HAVE BEEN RENDERED.

S 4. Paragraph a of subdivision 6 of section 5 of the public service
| aw, as added by chapter 684 of the |laws of 1997, is anended to read as
fol | ows:

a. Application of the provisions of this chapter to cellular tel ephone
services is suspended unless the comm ssion, no sooner than one year
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after the effective date of this subdivision, makes a determ nation,
after notice and hearing, that suspension of the application of the
provisions of this chapter shall cease to the extent found necessary to
protect the public interest; PROVIDED, HOANEVER, THAT NOTHING IN TH S
PARAGRAPH SHALL SUSPEND OR LIM T THE AUTHORI TY PROVI DED TO THE CONSUMER
PROTECTION DIVISION |IN SECTION N NETY-FOUR-A OF THE EXECUTI VE LAW TO
| MPLEMENT THE PROVI SI ONS OF LAW CONTAI NED THEREIN OR TO PROMULGATE AND
ENFORCE REGULATIONS TO AFFORD CONSUMER PROTECTIONS TO RESI DENTI AL
CUSTOVERS OF CELLULAR OR W RELESS TELEPHONE SERVI CE PROVI DERS.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a |law, provided that the secretary of the consuner
protection division is authorized, on or before such date, to promrul gate
any and all rules and regul ations and to take any other neasures neces-
sary to inplenment this act on such effective date.



