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STATE OF NEW YORK

9733--A
I N ASSEMBLY
May 20, 2014

Introduced by M of A GUNTHER -- (at request of the Justice Center for

the Protection of People with Special Needs) -- read once and referred
to the Committee on Mental Health -- reported and referred to the
Committee on Codes -- commttee discharged, bill amended, ordered

reprinted as anended and reconmtted to said comrttee

AN ACT to amend the correction |aw, the education law and the soci al
services law, in relation to meking technical changes to the
protection of people with special needs act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 401-a of the correction |aw, as
anended by section 6 of part A of chapter 501 of the laws of 2012, is
amended to read as foll ows:

1. The justice center for the protection of people with special needs
shall be responsible for nonitoring the quality of nental health care
provided to inmates pursuant to article [forty-five of the nental
hygi ene | aw] TWENTY OF THE EXECUTI VE LAW The justice center shall have
direct and inmediate access to all areas where state prisoners are
housed, and to clinical and departnent records relating to innates'
clinical conditions. The justice center shall maintain the confidential-
ity of all patient-specific infornmation.

S 2. Subdivision (b) of section 4212 of the education |aw, as anmended
by section 1-a of part E of chapter 501 of the laws of 2012, is anended
to read as foll ows:

(b) Provide for the developnent and inplenmentation of a plan of
prevention and renmediation with respect to a substantiated report of [a
reportable incident] ABUSE OR NEG.ECT. Such action shall include: (i)
within ten days of receipt of such a SUBSTANTI ATED report [of a report-
able incident], developnent and inplenmentation of a plan of prevention
and renmedi ation to be taken with respect to a custodian or the residen-
tial facility in order to assure the continued health and safety of
children and to provide for the prevention of future acts constituting
reportable incidents; and (ii) devel opnent and inplenentation of a plan
of prevention and renedi ation, in the event an investigation of a report
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of an [alleged reportable incident] ALLEGATION OF ABUSE OR NEGECT
determ nes that [sone credi ble] A PREPONDERANCE OF THE evi dence of such
[reportabl e incident] ALLEGATION exists and such [reportable incident]
SUBSTANTI ATED ALLEGATION nay be attributed in whole or in part to
nonconpl i ance by the residential facility or programwth provisions of
this chapter or regulations of the departnment applicable to the opera-
tion of a residential facility or program Any plan of prevention and
renmediation required to be developed by a facility supervised by the
departnment shall be submitted to and approved by the departnment in
accordance with tinme limts established by regulations of the depart-
ment. | nplenentation of the plan shall be nonitored by the departnent.
In reviewing the continued qualifications of a residential facility or
program for an operating certificate, the departnent shall evaluate such
facility's conpliance with plans of prevention and renedi ati on devel oped
and i npl enmented pursuant to this subdivision.

S 3. Subdivision (b) of section 4314 of the education |aw, as anended
by section 2 of part E of chapter 501 of the laws of 2012, is anended
and a new paragraph (vii) is added to subdivision (a) to read as
fol | ows:

(M) CONSISTENT WTH APPLI CABLE COLLECTI VE BARGAI NI NG AGREEMENTS,
ASSURI NG THAT AN | NDI VI DUAL WHO HAS COW TTED A CATEGORY ONE OFFENSE, AS
DEFI NED | N PARAGRAPH (A) OF SUBDI VI SION FOUR OF SECTION FOUR HUNDRED
NI NETY- THREE OF THE SOCI AL SERVI CES LAW THAT IS | NCLUDED ON THE VULNER-
ABLE PERSONS' CENTRAL REG STER |S NOT H RED OR OTHERW SE USED | N ANY
POSI TION | N WHI CH SUCH | NDI VI DUAL WOULD HAVE REGULAR AND SUBSTANTI AL
CONTACT WTH A SERVICE RECI Pl ENT | N ANY PROGRAM DESCRI BED | N PARAGRAPH
(E) OF SUBDI VI SION FOUR OF SECTION FOUR HUNDRED EI GHTY-EIGHT OF THE
SCCl AL SERVI CES LAW

(b) Provide for the developnent and inplenmentation of a plan of
prevention and renmediation with respect to a substantiated report of [a
reportable incident] ABUSE OR NEGECT. Such action shall include: (i)
within ten days of receipt of such a SUBSTANTI ATED report [of a report-
able incident], developnent and inplenmentation of a plan of prevention
and renmedi ation to be taken with respect to a custodian or the residen-
tial facility in order to assure the continued health and safety of
children and to provide for the prevention of future acts constituting
reportable incidents; and (ii) devel opnent and inplenentation of a plan
of prevention and renedi ation, in the event an investigation of a report
of an [alleged reportable incident] ALLEGATION OF ABUSE OR NEGECT
determ nes that [sone credi ble] A PREPONDERANCE OF THE evi dence of such
[reportabl e incident] ALLEGATION exists and such [reportable incident]
SUBSTANTI ATED ALLEGATION nay be attributed in whole or in part to
nonconpl i ance by the residential facility or programwth provisions of
this chapter or regulations of the departnment applicable to the opera-
tion of such residential facility or program Any plan of prevention and
renmedi ati on required to be devel oped pursuant to this subdivision by a
facility supervised by the departnent shall be subnmitted to and approved
by the departnment 1in accordance with tine limts established by regu-
| ations of the department. Inplenmentation of the plan shall be nonitored
by the departnent. In reviewi ng the continued qualifications of a resi-
dential facility or programfor an operating certificate, the departnment
shall evaluate such facility's conpliance with plans of prevention and
remedi ati on devel oped and i npl enented pursuant to this subdivision.

S 4. Subdivision (b) of section 4358 of the education |aw, as anended
by section 3 of part E of chapter 501 of the laws of 2012, is anended
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and a new paragraph (vii) is added to subdivision (a) to read as
fol | ows:

(M) CONSISTENT WTH APPLI CABLE COLLECTI VE BARGAI NI NG AGREEMENTS,
ASSURI NG THAT AN | NDI VI DUAL WHO HAS COW TTED A CATEGORY ONE OFFENSE, AS
DEFI NED | N PARAGRAPH (A) OF SUBDI VI SION FOUR OF SECTION FOUR HUNDRED
NI NETY- THREE OF THE SOCI AL SERVI CES LAW THAT | S | NCLUDED ON THE VULNER-
ABLE PERSONS' CENTRAL REG STER |S NOT H RED OR OTHERW SE USED | N ANY
POSI TION | N WHI CH SUCH | NDI VI DUAL WOULD HAVE REGULAR AND SUBSTANTI AL
CONTACT WTH A SERVICE RECI Pl ENT I N ANY PROGRAM DESCRI BED | N PARAGRAPH
(E) OF SUBDI VI SION FOUR OF SECTION FOUR HUNDRED EI GHTY-EIGHT OF THE
SCCl AL SERVI CES LAW

(b) Provide for the developnent and inplenmentation of a plan of
prevention and renmediation with respect to a substantiated report of [a
reportable incident] ABUSE OR NEGECT. Such action shall include: (i)
within ten days of recei pt of such a SUBSTANTI ATED report [of a report-
able incident], developnent and inplenmentation of a plan of prevention
and renediation to be taken with respect to a custodian or the residen-
tial facility in order to assure the continued health and safety of
children and to provide for the prevention of future acts constituting
reportable incidents; and (ii) devel opnent and inplenentation of a plan
of prevention and renmedi ation, in the event an investigation of a report
of an [alleged reportable incident] ALLEGATION OF ABUSE OR NEGECT
determ nes that [sone credi ble] A PREPONDERANCE OF THE evi dence of such
[reportabl e incident] ALLEGATION exists and such [reportable incident]
SUBSTANTI ATED ALLEGATION nay be attributed in whole or in part to
nonconpl i ance by the residential facility or programwth provisions of
this chapter or regulations of the departnment applicable to the opera-
tion of such residential facility or program Any plan of prevention and
renmedi ati on required to be devel oped pursuant to this subdivision by a
facility supervised by the departnent shall be subnmitted to and approved
by the departnment 1in accordance with tine limts established by regu-
| ations of the department. Inplenmentation of the plan shall be nonitored
by the departnent. In reviewing the continued qualifications of a resi-
dential facility or programfor an operating certificate, the departnment
shall evaluate such facility's conpliance with plans of prevention and
remedi ati on devel oped and i npl enented pursuant to this subdivision.

S 5. Subdivision 12 of section 4403 of the education |aw, as anended
by section 4 of part E of chapter 501 of the laws of 2012, is anended
and a new paragraph (g) is added to subdivision 11 to read as foll ows:

(G CONSISTENT WTH APPLI CABLE COLLECTIVE BARGAI NI NG AGREEMENTS,
ASSURI NG THAT AN | NDI VI DUAL WHO HAS COW TTED A CATEGORY ONE OFFENSE, AS
DEFINED |IN PARAGRAPH (A) OF SUBDIVISION FOUR OF SECTI ON FOUR HUNDRED
NI NETY- THREE OF THE SOCI AL SERVI CES LAW THAT | S | NCLUDED ON THE VULNER-
ABLE PERSONS' CENTRAL REG STER IS NOT HHRED OR OTHERW SE USED |IN ANY
POSITION IN WH CH SUCH | ND VI DUAL WOULD HAVE REGULAR AND SUBSTANTI AL
CONTACT WTH A SERVI CE RECI PI ENT | N ANY PROGRAM DESCRI BED | N PARAGRAPH
(E) OF SUBDIVISION FOUR OF SECTION FOUR HUNDRED EI GHTY- El GHT OF THE
SCCl AL SERVI CES LAW

12. To provide for the devel opnent and inplenentation of a plan of
prevention and renediation with respect to a substantiated report of [a
reportabl e incident] ABUSE OR NEGLECT. Such action shall include: (a)
within ten days of receipt of SUCH a substantiated report [of a report-
abl e incident], devel opnent and inplenmentation of a plan of prevention
and renediation to be taken with respect to a custodian or the residen-
tial facility in order to assure the continued health and safety of
children and to provide for the prevention of future acts constituting
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reportabl e incidents; and (b) devel opnent and inplenentation of a plan
of prevention and renediation, in the event an investigation of [a
report of an alleged reportable incident] AN ALLEGATION OF ABUSE OR
NEGLECT determ nes that [sone credi ble] A PREPONDERANCE OF THE evi dence
of such [reportable incident] ALLEGATION exists and such [reportable
i ncident] SUBSTANTI ATED ALLEGATION nay be attributed in whole or in part
to nonconpliance by the residential facility or programw th provisions
of this chapter or regul ations of the departnent applicable to the oper-
ation of such residential facility or program Any plan of prevention
and renedi ation required to be devel oped pursuant to this subdivision by
a facility supervised by the departnent shall be submitted to and
approved by the departnment in accordance with tinme limts established by
regul ati ons of the departnent. |Inplenentation of the plan shall be noni-
tored by the departnent. In reviewing the continued qualifications of a
residential facility or program for an operating certificate, the
departnment shall evaluate such facility's conpliance wth plans of
prevention and renediation developed and inplenented pursuant to this
subdi vi si on

S 6. Paragraph (a) of subdivision 1 of section 413 of the social
services |aw, as anended by chapter 554 of the |laws of 2013, is anmended
to read as foll ows:

(a) The follow ng persons and officials are required to report or
cause a report to be made in accordance with this title when they have
reasonabl e cause to suspect that a child comng before them in their
professional or official capacity is an abused or maltreated child, or
when they have reasonabl e cause to suspect that a child is an abused or
maltreated child where the parent, guardi an, custodi an or other person
| egally responsible for such child conmes before them in their profes-
sional or official capacity and states from personal know edge facts,
conditions or circunmstances which, if correct, would render the child an
abused or maltreated child: any physician; registered physician assist-
ant; surgeon; nedical examner; coroner; dentist; dental hygienist;
osteopath; optonetrist; chiropractor; podiatrist; resident; intern;
psychol ogi st; regi stered nurse; social worker; energency nedical techni-
cian; licensed creative arts therapist; licensed marriage and famly
therapist; licensed nental health counselor; |icensed psychoanalyst;
| icensed behavior analyst; certified behavior anal yst assistant; hospi-
tal personnel engaged in the adm ssion, exam nation, care or treatnent
of persons; a Christian Science practitioner; school official, which
includes but is not limted to school teacher, school guidance counse-
| or, school psychologist, school social worker, school nurse, schoo
adm ni strator or other school personnel required to hold a teaching or
adm nistrative license or certificate; social services worker; director
of a children's overni ght canp, sunmmer day canp or traveling sumrer day
canp, as such canps are defined in section thirteen hundred ninety-two
of the public health law, day care center worker; school-age child care
wor ker; provider of famly or group famly day care; EMPLOYEE OR VOLUN-
TEER IN A RESI DENTI AL CARE FACILITY FOR CH LDREN THAT 1S LICENSED
CERTI FI ED OR OPERATED BY THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES; or
any other child care or foster care worker; nental health professional;
substance abuse counselor; alcoholism counselor; all persons creden-
tialed by the office of al coholismand substance abuse services; peace
officer; police officer; district attorney or assistant district attor-
ney; investigator enployed in the office of a district attorney; or
ot her | aw enforcenent official.
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S 7. Paragraph (a) of subdivision 1 of section 424-a of the socia
services |law, as anended by chapter 634 of the |aws of 1988, is anmended
to read as foll ows:

(a) Alicensing agency shall inquire of the departnment and the depart-
ment shall, subject to the provisions of paragraph (e) of this subdivi-
sion, informsuch agency and the subject of the inquiry whether an
applicant for a certificate, |Ilicense or permt, assistants to group

famly day care providers, the director of a canp subject to the
provisions of article [thirteen-A /] thirteen-B [or thirteen-C] of the
public health law, and any person over the age of eighteen who resides
in the home of a person who has applied to becone an adoptive parent or
a foster parent or to operate a famly day care home or group fam |y day
care hone has been or is currently the subject of an indicated child
abuse and nmaltreatnment report on file with the statewi de central regis-
ter of child abuse and nal treat nent.

S 8. Paragraph (a) of subdivision 2 of section 424-a of the socia
services |aw, as anended by section 8-a of part D of chapter 501 of the
| aws of 2012, is anended to read as foll ows:

(a) Upon notification by the office or by a child care resource and
referral programin accordance with subdivision six of this section that
any person who has applied to a licensing agency for a license, certif-
icate or permt or who seeks to becone an enpl oyee of a provider agency,
or to accept a child for adoptive placenment or who will be hired as a
consultant or wused as a volunteer by a provider agency, or that any
ot her person about whoman inquiry is nade to the office pursuant to the
provisions of this section is the subject of an indicated report, the
i censing or provider agency shall determ ne on the basis of infornmation
it has available whether to approve such application or retain the
enpl oyee or hire the consultant or wuse the volunteer or permt an
enpl oyee of another person, corporation, partnership or association to
have access to the individuals cared for by the provider agency,
provi ded, however, that if such application is approved, or such enpl oy-
ee is retained or consultant hired or volunteer used or person permtted
to have access to the children cared for by such agency the |licensing or
provi der agency shall nmaintain a witten record, as part of the applica-
tion file or enploynment record, of the specific reasons why such person
was determ ned to be appropriate to receive a foster care or adoption
pl acenent or to provide day care services, to be the director of a canp
subject to the provisions of article [thirteen-A or] thirteen-B of the
public health law, to be enployed, to be retained as an enpl oyee, to be
hired as a consultant, used as a volunteer or to have access to the
i ndi vidual s cared for by the agency.

S 9. Subdivision 4 of section 424-a of the social services |aw, as
anended by section 8 of part D of chapter 501 of the laws of 2012, is
amended to read as foll ows:

4. For purposes of this section, the term"licensing agency" shal
mean an aut hori zed agency whi ch has received an application to beconme an
adoptive parent or an authorized agency which has received an applica-
tion for a certificate or license to receive, board or keep any child
pursuant to the provisions of section three hundred seventy-six or three
hundred seventy-seven of this article or an authorized agency which has
received an application from a relative within the second degree or
third degree of consanguinity of the parent of a child or a relative
within the second degree or third degree of consanguinity of the step-
parent of a child or children, or the child's legal guardian for
approval to receive, board or keep such child or a state or |oca
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government al agency which receives an application to provide child day
care services in a child day care center, school -age child care program
famly day care honme or group famly day care home pursuant to the
provisions of section three hundred ninety of this article, or the
departrment of health and nental hygiene of the city of New York, when
such departnment receives an application for a certificate of approval to
provide <child day care services in a child day care center pursuant to
the provisions of the health code of the city of New York, or the office
of mental health or the office for people with devel opnental disabili-
ties when such office receives an application for an operating certif-
i cate pursuant to the provisions of the nental hygiene law to operate a
famly care home [which wll serve children], or a state or |oca
governnmental official who receives an application for a permt to oper-
ate a canp which is subject to the provisions of article [thirteen-A or]
thirteen-B of the public health aw or the office of children and famly
services which has received an application for a certificate to receive,
board or keep any child at a foster fam |y hone pursuant to articles
ni net een-G and ni neteen-H of the executive law or any other facility or
provi der agency, as defined in subdivision four of section four hundred
ei ghty-eight of this chapter, inregard to any licensing or certif-
ication function carried out by such facility or agency.

S 10. Subdivision 2 of section 425 of the social services law, as
added by chapter 677 of the laws of 1985, is amended to read as foll ows:

2. The departnent, after consultation with the division for youth, the
di vision of crimnal justice services, the departnent of nmental hygi ene,
the conmi ssion on quality of care for the nentally disabled and the
state education department shall develop guidelines to be utilized by
appropriate state and | ocal governnental agencies and authorized agen-
cies as defined by subdivision ten of section three hundred seventy-one
of this [chapter] ARTICLE which have responsibility for the <care and
protection of <children, in evaluating persons who have a crimna
conviction record and who have applied to such agencies or provider
agencies, as defined in subdivision three of section four hundred twen-
ty-four-a of this [chapter] TITLE for enploynent or who have applied to
such state agencies or licensing agency as defined in subdivision four
of section four hundred twenty-four-a of this [chapter] TITLE, for a
license, certificate, permt or approval to be an adoptive parent,
provi der of day care services in a day care center, famly day care hone
or group famly day care hone, an operator of a canp subject to the
provisions of article [thirteen-A/] thirteen-B [or thirteen-C] of the
public health law, or an operator of a foster famly hone subject to the
provi si ons of subdivision seven of section five hundred one, section
five hundred two or subdivision three of section five hundred thirty-
two-a[,] of the executive |aw or section three hundred seventy-six and
three hundred seventy-seven of [the social services law] TH S ARTI CLE

S 11. Paragraph (d) of subdivision 4 of section 488 of the social
services |law, as added by section 1 of part B of chapter 501 of the |aws
of 2012, is anended to read as foll ows:

(d) ANY overnight, sumer day and traveling sunmer day canps for chil-
dren with devel oprmental disabilities as defined in regulations promul-
gated by the comm ssioner of health; or

S 12. Subdivision 4 of section 491 of the social services |aw, as
added by section 1 of part B of chapter 501 of the laws of 2012, is
amended to read as foll ows:

4. A nedical or other public or private institution, state agency,
school, facility or provider agency OR I TS VENDORS OR CONTRACTORS shal
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not take any retaliatory personnel action, as such termis defined in
par agr aph (e) of subdivision one of section seven hundred forty of the
| abor | aw, agai nst an enpl oyee or agent OR VENDOR OR CONTRACTOR because
such enpl oyee or agent OR VENDOR OR CONTRACTOR believes that he or she
has reasonabl e cause to suspect that a vulnerable person has been
subjected to a reportable incident and that enployee or agent OR VENDOR
OR CONTRACTOR therefore makes a report in accordance with this section
AND/ OR COOPERATED W TH THE | NVESTI GATI ON OF A REPORTABLE | NCI DENT. A
court of conpetent jurisdiction may grant injunctive relief to any
person determ ned to have been subjected to such retaliation.

S 13. This act shall take effect imedi ately; provided, however, that
if section 12 of chapter 554 of the laws of 2013 shall not have taken
effect on or before such date then section six of this act shall take
effect on the sane date and in the same nanner as such chapter of the
| aws of 2013 takes effect.



