Co~NOUITR~hWNE

STATE OF NEW YORK

973
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 9, 2013

Introduced by M of A KELLNER -- read once and referred to the Comit -
tee on | nsurance

AN ACT to anend chapter 266 of the |aws of 1986 anmending the civil prac-
tice law and rules and other laws relating to mal practice and profes-
sional nedical conduct; and to amend the state finance law, in
relation to creating the health care access protection fund; and to
anmend the insurance law, in relation to the paynent of nedical mal p-
racti ce i nsurance prem uns

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative Intent. The |l egislature finds and decl ares t hat
access to quality health care is a critical elenent to achieving and
sustaining a high quality of Iife for all New Yorkers, and that assuring
an adequate supply of physicians in New York state is an essentia
component to ensuring access to quality health care. As a result of
rapidly rising liability insurance prem unms, physicians are being forced
tolimt the scope of their practice, increase the nunber of patients
they have to see each day, |eave New York, or |eave the practice of
nmedi cine entirely, thereby conprom sing patient access and/or the quali -
ty of nedical care to New Yorkers. The legislature further finds that
the health insurance industry has generated enornous profits and
reserves far beyond that required by law. Since the payers exercise
absol ute control over the revenue side of npbst physicians' practices, it
is only right and proper that some of those reserves and profits be used
to reduce the burden of physicians' nedical liability premuns and to
ensure that reinbursenent rates adequately reflect future annua
i ncreases in nedical malpractice premuns to be paid by physicians.

S 2. Paragraph (a) of subdivision 1 of section 18 of chapter 266 of
the |l aws of 1986, anending the civil practice law and rules and other
laws relating to nalpractice and professional nmedical conduct, as

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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anended by section 15 of part C of chapter 59 of the laws of 2011, is
amended to read as foll ows:

(a) The superintendent of [insurance] FINANCIAL SERVICES and the
comm ssioner of health or their designee shall, fromfunds available in
the hospital excess liability pool created pursuant to subdivision 5 of
this section, purchase a policy or policies for excess insurance cover-
age, as authorized by paragraph 1 of subsection (e) of section 5502 of
the insurance law, or froman insurer, other than an insurer described
in section 5502 of the insurance law, duly authorized to wite such
coverage and actually witing nedical nalpractice insurance in this
state; or shall purchase equival ent excess coverage in a form previously
approved by the superintendent of insurance for purposes of providing
equi val ent excess coverage in accordance with section 19 of chapter 294
of the laws of 1985, for nedical or dental nal practice occurrences
between July 1, 1986 and June 30, 1987, between July 1, 1987 and June
30, 1988, between July 1, 1988 and June 30, 1989, between July 1, 1989
and June 30, 1990, between July 1, 1990 and June 30, 1991, between July
1, 1991 and June 30, 1992, between July 1, 1992 and June 30, 1993,
between July 1, 1993 and June 30, 1994, between July 1, 1994 and June
30, 1995, between July 1, 1995 and June 30, 1996, between July 1, 1996
and June 30, 1997, between July 1, 1997 and June 30, 1998, between July
1, 1998 and June 30, 1999, between July 1, 1999 and June 30, 2000,
bet ween July 1, 2000 and June 30, 2001, between July 1, 2001 and June
30, 2002, between July 1, 2002 and June 30, 2003, between July 1, 2003
and June 30, 2004, between July 1, 2004 and June 30, 2005, between July
1, 2005 and June 30, 2006, between July 1, 2006 and June 30, 2007,
bet ween July 1, 2007 and June 30, 2008, between July 1, 2008 and June
30, 2009, between July 1, 2009 and June 30, 2010, between July 1, 2010
and June 30, 2011, between July 1, 2011 and June 30, 2012, between July
1, 2012 and June 30, 2013 and between July 1, 2013 and June 30, 2014 or
rei nburse the hospital where the hospital purchases equivalent excess
coverage as defined in subparagraph (i) of paragraph (a) of subdivision
l-a of this section for nedical or dental nmalpractice occurrences
between July 1, 1987 and June 30, 1988, between July 1, 1988 and June
30, 1989, between July 1, 1989 and June 30, 1990, between July 1, 1990
and June 30, 1991, between July 1, 1991 and June 30, 1992, between July
1, 1992 and June 30, 1993, between July 1, 1993 and June 30, 1994,
between July 1, 1994 and June 30, 1995, between July 1, 1995 and June
30, 1996, between July 1, 1996 and June 30, 1997, between July 1, 1997
and June 30, 1998, between July 1, 1998 and June 30, 1999, between July
1, 1999 and June 30, 2000, between July 1, 2000 and June 30, 2001,
between July 1, 2001 and June 30, 2002, between July 1, 2002 and June
30, 2003, between July 1, 2003 and June 30, 2004, between July 1, 2004
and June 30, 2005, between July 1, 2005 and June 30, 2006, between July
1, 2006 and June 30, 2007, between July 1, 2007 and June 30, 2008,
between July 1, 2008 and June 30, 2009, between July 1, 2009 and June
30, 2010, between July 1, 2010 and June 30, 2011, between July 1, 2011
and June 30, 2012, between July 1, 2012 and June 30, 2013 and between
July 1, 2013 and June 30, 2014 for physicians or dentists certified as
eligible for each such period or periods pursuant to subdivision 2 of
this section by a general hospital |icensed pursuant to article 28 of
the public health aw, provided that no single insurer shall wite nore
than fifty percent of the total excess premumfor a given policy year;
and provided, however, that such eligible physicians or dentists mnust
have in force an individual policy, froman insurer licensed in this
state of primary malpractice insurance coverage in amounts of no |ess
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than one mllion three hundred thousand dollars for each «claimnt and
three mllion nine hundred thousand dollars for all claimnts under that
policy during the period of such excess coverage for such occurrences or
be endorsed as additional insureds under a hospital professional liabil-
ity policy which is offered through a voluntary attendi ng physician
("channeling") programpreviously permtted by the superintendent of
insurance during the period of such excess coverage for such occur-
rences. During such period, such policy for excess coverage or such
equi val ent excess coverage shall, when conbined with the physician's or
dentist's primary nal practice insurance coverage or coverage provided
through a voluntary attendi ng physician ("channeling") program total an
aggregate level of two million three hundred thousand dollars for each
claimant and six mllion nine hundred thousand dollars for all clainmnts
fromall such policies with respect to occurrences in each of such years
provi ded, however, if the cost of primary nal practice insurance coverage
in excess of one mllion dollars, but bel ow the excess nedical nalprac-
tice insurance coverage provided pursuant to this act, exceeds the rate
of nine percent per annum then the required |level of primary nalprac-
tice insurance coverage in excess of one mllion dollars for each claim
ant shall be in an anmount of not less than the dollar amunt of such
coverage avail able at nine percent per annum the required |level of such
coverage for all claimnts under that policy shall be in an anmount not
less than three tines the dollar anmount of coverage for each cl ai mant;

and excess coverage, when conmbined with such primary nal practice insur-
ance coverage, shall increase the aggregate |level for each clai mant by
one mllion dollars and three mllion dollars for all <claimants; and
provided further, that, wth respect to policies of primry mnedica

mal practi ce coverage that include occurrences between April 1, 2002 and
June 30, 2002, such requirenent that coverage be in anmobunts no | ess than
one mllion three hundred thousand dollars for each clainmant and three
mllion nine hundred thousand dollars for all claimants for such occur-
rences shall be effective April 1, 2002. PROVI DED FURTHER THAT, EFFEC
TIVE JULY 1, 2013, THE COST OF THE FIRST FIVE HUNDRED FIFTY THOUSAND
DOLLARS OF AN ELI G BLE PHYSI Cl AN S PRI MARY MEDI CAL MALPRACTI CE COVERAGE
SHALL BE PAI D THROUGH THE HEALTH CARE ACCESS PROTECTION FUND CREATED
PURSUANT TO SECTI ON 97-LLLL OF THE STATE FI NANCE LAW

S 3. The state finance | aw is anended by adding a new section 97-1111
to read as foll ows:

S 97-LLLL. HEALTH CARE ACCESS PROTECTION FUND. FUNDS ACCUMULATED,
| NCLUDI NG | NCOVE FROM | NVESTED FUNDS, FROM THE PAYMENTS SPECI FI ED I N
SECTI ONS THREE THOUSAND TWO HUNDRED FORTY AND FOUR THOUSAND THREE
HUNDRED TWENTY- El GHT OF THE | NSURANCE LAW SHALL BE DEPCSI TED AND CREDI T-
ED TO A SPECI AL REVENUE FUND- OTHER FUND TO BE ESTABLI SHED BY THE COWP-
TROLLER. TO THE EXTENT OF FUNDS APPROPRI ATED THEREFOR, THE COWM SSI ONER
SHALL PROVI DE FUNDI NG FOR THE PURPOSES OF COVERI NG THE COST OF THE FI RST
FIVE HUNDRED FIFTY THOUSAND DOLLARS OF PRI MARY MEDI CAL MALPRACTI CE
COVERAGE OF A PHYSICIAN WHO IS ELI G BLE TO OBTAIN EXCESS COVERAGE, AS
SET FORTH PURSUANT TO PARAGRAPH (A) OF SUBDI VI SI ON ONE OF SECTI ON EI G+
TEEN OF CHAPTER TWO HUNDRED SI XTY-SI X OF THE LAWS OF NI NETEEN HUNDRED
El GHTY- SI X.

S 4. The insurance |law is anended by adding a new section 3240 to read
as foll ows:

S 3240. LOSS RATI O PAYMENT. BEG NNI NG | N CALENDAR YEAR TWO THOUSAND
ELEVEN, |F THE LOSS RATIO FOR AN [INDIVIDUAL HEALTH | NSURANCE POLICY
FORM A SMALL GROUP HEALTH | NSURANCE OR A LARGE GROUP HEALTH | NSURANCE
POLICY FORM | S LESS THAN EI GHTY- SEVEN PERCENT, AN | NSURER SHALL PAY TO
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THE COW SSI ONER OF HEALTH OR SUCH COVMM SSI ONER S DESI GNEE A PERCENT OF
THE AGGREGATE PREM UM COLLECTED FOR THE POLI CY FORM I N THE PREVI QUS YEAR
EQUAL TO THE DI FFERENCE BETWEEN THE M NIl MUM LCSS RATIO FOR THE POLICY
FORM STATED IN THI S SECTI ON AND THE ACTUAL LGCSS RATI O PROVI DED, HOWEV-
ER, SUCH AMOUNTS SHALL BE OFFSET BY ANY AMOUNT REQUI RED TO BE RETURNED
TO POLI CY HOLDERS | N ACCORDANCE W TH SECTI ON THREE THOUSAND TWO HUNDRED
THI RTY-ONE OF THI S ARTI CLE. AMOUNTS DUE UNDER THI S SECTI ON SHALL BE PAID
BY MAY FI RST OF THE YEAR FOLLOWN NG THE CALENDAR YEAR IN WHICH A LGSS
RATI O REQUI REMENT WAS NOT SATI SFIED. THE | NSTRUCTI ONS AND FORMAT FOR
CALCULATI NG AND REPORTI NG LOSS RATIOS SHALL BE THE SAME AS THOSE THAT
APPLY TO SECTI ON THREE THOUSAND TWO HUNDRED THI RTY- ONE OF THI S ARTI CLE.
THE SUPERI NTENDENT SHALL HAVE AUTHORI TY TO AUDI T DATA, | MPOSE PENALTI ES
FOR NONCOWPLI ANCE WTH THI' S SECTI ON CONSI STENT W TH AUTHORI TY PROVI DED
TO THE SUPERI NTENDENT | N OTHER PROVI SIONS OF THI S CHAPTER,  AND PROMUL-
GATE REGULATIONS TO | MPLEMENT THI' S SECTI ON. SUCH SUMS SHALL BE DI RECTED
TO THE HEALTH CARE ACCESS PROTECTI ON FUND SET FORTH PURSUANT TO SECTI ON
NI NETY- SEVEN- LLLL OF THE STATE FI NANCE LAW FOR THE PURPCSES OF THI S
SECTI ON, THE TERM "LOSS RATI O' SHALL MEAN ALL FUNDS EXPENDED DI RECTLY
FOR THE PURPOSES OF REI MBURSI NG MEDI CAL CARE, | NCLUDI NG CARE PROVI DED BY
PHYSICIANS AND OTHER HEALTH CARE PROFESSI ONALS, HOSPI TALS, NURSI NG
HOVES, HOVE CARE, PRESCRI PTION DRUGS AND DURABLE MEDI CAL EQUI PMENT,
PROVI DED TO | NSUREDS COVERED UNDER AN | NDI VI DUAL HEALTH | NSURANCE POLI CY
FORM A SMALL GROUP HEALTH | NSURANCE POLI CY FORM OR A LARGE GROUP HEALTH
| NSURANCE POLI CY FORM AS A PERCENTAGE OF REVENUE DERI VED BY SUCH | NSUR-
ER FOR SUCH POLI CY FORM

S 5. The insurance |law is anended by adding a new section 4328 to read
as foll ows:

S 4328. LOSS RATI O PAYMENT. BEG NNI NG | N CALENDAR YEAR TWO THOUSAND
ELEVEN, |IF THE LOSS RATIO FOR AN [INDIVIDUAL DI RECT PAYMENT CONTRACT
FORM A SMALL GROUP OR A SMALL GROUP REM TTANCE CONTRACT FORM OR A LARGE
GROUP CONTRACT FORM |S LESS THAN El GHTY- SEVEN PERCENT, A CORPCRATI ON
SUBJECT TO THE PROVI SIONS OF THI S ARTI CLE SHALL PAY TO THE COW SSI ONER
O HEALTH OR SUCH COW SSI ONER S DESI GNEE A PERCENT OF THE AGGREGATE
PREM UMS EARNED FOR THE CONTRACT FORM IN THE PREVIOUS CALENDAR YEAR
EQUAL TO THE DI FFERENCE BETVWEEN THE M NI MUM LOSS RATI O FOR THE POLI CY
FORM AS STATED IN THIS SECTION AND THE ACTUAL LGOSS RATIO  PROVI DED,
HONEVER, THAT SUCH AMOUNT SHALL BE OFFSET BY ANY AMOUNT REQUI RED TO BE
RETURNED TO CONTRACT HOLDERS | N ACCORDANCE WTH SECTION FOUR THOUSAND
THREE HUNDRED EIGHT OF TH'S ARTICLE. AMOUNTS DUE UNDER THI S SECTI ON
SHALL BE PAID BY MAY FI RST OF THE YEAR FOLLOW NG THE CALENDAR YEAR IN
VH CH THE LOSS RATIO REQUI REMENT WAS NOT SATI SFI ED. THE | NSTRUCTI ONS
AND FORVAT FOR CALCULATI NG AND REPORTI NG LOSS RATI OGS SHALL BE THE SAME
AS THOSE THAT APPLY TO SECTI ON FOUR THOUSAND THREE HUNDRED ElI GHT OF THI S
ARTI CLE. THE SUPERI NTENDENT SHALL HAVE AUTHORI TY TO AUDI T DATA, | MPCSE
PENALTI ES FOR NONCOWPLI ANCE W TH THI S SECTI ON CONSI STENT W TH AUTHORI TY
PROVI DED TO THE SUPERI NTENDENT | N OTHER PROVI SI ONS OF THI S CHAPTER, AND
PROVMULGATE REGULATI ONS TO | MPLEMENT THI'S SECTION. SUCH FUNDS SHALL BE
DI RECTED TO THE HEALTH CARE ACCESS PROTECTI ON FUND ESTABLI SHED PURSUANT
TO SECTI ON NI NETY- SEVEN- LLLL OF THE STATE FI NANCE LAW FOR THE PURPOSES
OF TH S SECTION, THE TERM "LCOSS RATI O' SHALL MEAN ALL FUNDS EXPENDED
DI RECTLY FOR THE PURPOSES OF RElI MBURSI NG MEDI CAL CARE, | NCLUDI NG CARE
PROVI DED BY PHYSI Cl ANS AND OTHER HEALTH CARE PROFESSI ONALS, HOSPI TALS,
NURSI NG HOVES, HOVE CARE, PRESCRI PTI ON DRUGS AND DURABLE MEDI CAL EQUI P-
MENT, PROVI DED TO | NSUREDS COVERED UNDER AN | NDI VI DUAL DI RECT PAYMENT
CONTRACT FORM A SMALL GROUP OR SMALL GROUP REM TTANCE CONTRACT FORM OR
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A LARGE GROUP CONTRACT FORM AS A PERCENTAGE OF REVENUE DERI VED BY SUCH
| NSURER FOR SUCH POLI CY FORM

S 6. The insurance law is anmended by adding a new section 3224-d to
read as foll ows:

S 3224-D. PHYSI Cl AN REI MBURSEMENT. (A) | F THE SUPERI NTENDENT APPROVES
AN |INCREASE IN THE COST OF MEDI CAL MALPRACTI CE | NSURANCE COVERAGE FOR
PHYSI Cl ANS AND SURGEONS, BY SEPTEMBER FI RST OF EACH YEAR IN WHI CH SUCH
| NCREASE | S APPROVED, A HEALTH PLAN SHALL | NCREASE | TS FEE SCHEDULE FOR
PHYSI Cl AN REI MBURSEMENT BY A PERCENTAGE EQUAL TO OR GREATER THAN A
PERCENTAGE AS DETERM NED BY THE SUPERI NTENDENT TO BE THE | NCREASE | N
PHYSI Cl AN OFFI CE EXPENSE ALLOCABLE TO THE INCREASE IN THE COST OF A
MEDI CAL  MALPRACTI CE | NSURANCE POLI CY APPROVED BY THE SUPERI NTENDENT FOR
THE POLI CY YEAR BEG NNI NG THE PREVI QUS JULY FIRST. THE SUPERI NTENDENT
SHALL HAVE THE AUTHORITY TO ESTABLI SH SEPARATE PERCENTAGES BASED UPON
REG ON OR SPECI ALTY OF PRACTI CE.

(B) AN I NSURER S, ORGANI ZATI ON' S OR CORPCRATI ON' S PURPCSEFUL OR KNOW
I NG FAI LURE TO | NCLUDE SUCH | NCREASE I N | TS FEE SCHEDULE FOR EACH PHYSI -
CIAN FOR THE CONTRACT CYCLE NEXT FOLLOW NG OR FAI LURE TO | NCLUDE SUCH
| NCREASE | N FUTURE RElI MBURSEMENT FOR OQUT OF NETWORK SERVICES WLL BE
ASSESSED A MONETARY PENALTY OF ONE M LLION DOLLARS FOR EACH AFFECTED
PHYSI Cl AN.

(© NOTHING IN THI'S SECTI ON SHALL BE CONSTRUED: (1) TO PREVENT A
HEALTH PLAN FROM | NCREASING | TS FEE SCHEDULE | N A PERCENTAGE GREATER
THAN THE PERCENTAGE AS DETERM NED BY THE SUPERI NTENDENT TO BE THE
| NCREASE | N PHYSI Cl AN OFFI CE EXPENSE ALLOCABLE TO THE | NCREASE | N THE
COST OF A MEDI CAL MALPRACTI CE | NSURANCE POLI CY APPROVED BY THE SUPER-
| NTENDENT FOR THE POLI CY YEAR BEGQ NNI NG THE PREVI QUS JULY FI RST; OR

(2) TO REQUI RE THE | MPCSI TI ON OF A DECREASE | N PHYSI Cl AN REI MBURSEMENT
AS A RESULT OF AN AVERAGE RATE DECREASE FOR MEDI CAL MALPRACTI CE | NSUR-
ANCE COVERAGE APPROVED BY THE SUPERI NTENDENT.

(D) FOR THE PURPCSES OF THI' S SECTI ON, A "HEALTH PLAN' SHALL BE DEFI NED
AS AN | NSURER THAT | S LI CENSED TO WRI TE ACCI DENT AND HEALTH | NSURANCE,
OR THAT IS LI CENSED PURSUANT TO ARTI CLE FORTY- THREE OF THI S CHAPTER OR
| S CERTI FI ED PURSUANT TO ARTI CLE FORTY- FOUR OF THE PUBLI C HEALTH LAW

S 7. This act shall take effect imediately; provided that the anend-
nments to chapter 266 of the |aws of 1986 made by section one of this act
shall apply to physician nalpractice insurance policies issued on or
after July 1, 2013.



