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STATE OF NEW YORK

8851-- A
I N ASSEMBLY
February 25, 2014

Introduced by M of A HEVESI -- read once and referred to the Commttee
on Judiciary -- commttee discharged, bill anended, ordered reprinted
as anended and recommitted to said conmttee

AN ACT to anend the estates, powers and trusts |aw and the general busi -
ness law, in relation to the power of the fiduciary to access elec-
tronic mail and electronic informati on storage accounts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph 22 of paragraph (b) of section 11-1.1 of the
estates, powers and trusts |aw, as renunbered by chapter 904 of the | aws
of 1973, is renunbered subparagraph 23 and a new subparagraph 22 is
added to read as foll ows:

(22) TO REQUEST A° RECORD OR OTHER | NFORVATION PERTAINING TO THE
DECEDENT' S ELECTRONIC MAIL ACCOUNT OR ELECTRONI C DATA STORAGE ACCOUNT
AS SUCH TERVS ARE DEFINED IN SECTION 11-1.12 OF THI'S PART, WHEN SUCH
REQUEST |S NECESSARY OR APPROPRIATE FOR THE ADM NI STRATI ON OF THE
ESTATE. SUCH A REQUEST SHALL NOT | NCLUDE THE CONTENTS OF ANY ELECTRONI C
MAI L OR ELECTRONI C DATA OR ANY OTHER | NFORMATI ON FOR WHI CH DI SCLOSURE | S
NOT AUTHORI ZED PURSUANT TO FEDERAL LAW

S 2. The estates, powers and trusts |law is amended by addi ng a new
section 11-1.12 to read as foll ows:

S 11-1.12 LI M TED PONER OF EXECUTOR OR PERSONAL REPRESENTATI VE TO ACCESS
THE CONTENTS OF ELECTRONI C MAI L AND ELECTRONI C DATA

(A) AS USED IN THIS SECTION, THE FOLLOANNG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS

1. "ELECTRONIC' SHALL MEAN OF OR RELATI NG TO TECHNOLOGY HAVI NG ELEC
TRI CAL, DI G TAL, MAGNETIC, W RELESS, OPTICAL, ELECTROMAGNETIC, OR SIM -
LAR CAPABI LI TI ES.

2. "ELECTRONI C DATA" MEANS ANY DATA, | MAGES, PICTURES, SOUNDS, VI DEG
OR WRI TI NG PRODUCED OR STORED BY ELECTRONI C MEANS AND CAPABLE OF BEI NG
ACCURATELY REPRODUCED |IN FORMS PERCEPTI BLE BY HUVAN SENSORY CAPABI LI -
TI ES.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. "ELECTRONI C DATA STORAGE" SHALL MEAN THE STORAGE OF ELECTRONI C DATA
THAT IS TRANSM TTED BY A PERSON ON OR THROUGH THE | NTERNET FOR STORAGE
ON A COWUTER, COWPUTER NETWORK, OPTI CAL DI SC OR OTHER MEDI A.

4. "ELECTRONI C DATA STORAGE SERVI CE PROVI DER' SHALL MEAN A PERSON OR
ENTI TY THAT PROVI DES USERS W TH ACCOUNTS TO WHI CH ELECTRONI C DATA MAY BE
TRANSM TTED ON OR THROUGH THE | NTERNET FOR STORAGE.

5. "ELECTRONI C MAI L" MEANS ELECTRONI C DATA THAT |S TRANSM TTED FROM
ONE PERSON TO ANOTHER ON OR THROUGH THE | NTERNET FOR THE PURPCSE OF
COVMUNI CATI ON.

6. "ELECTRONI C MAI L SERVI CE PROVI DER' MEANS A PERSON OR ENTITY THAT
PROVI DES USERS W TH ACCOUNTS FROM WHI CH ELECTRONI C MAI L MAY BE SENT AND
STORED, AND TO WHI CH ELECTRONI C MAI L MAY BE RECEI VED AND STORED.

(B) WHEN A DECEDENT HAS NOM NATED THE EXECUTOR OR PERSONAL REPRESEN-
TATIVE OF H'S OR HER ESTATE AS THE PERSON AUTHORI ZED TO ACCESS ELECTRON-
IC MAIL OR ELECTRONIC DATA THAT IS STORED IN H'S OR HER ACCOUNT BY A
SERVI CE PROVI DER, AS DESCRI BED I N SECTI ON ONE HUNDRED SI XTY- SEVEN-A OF
THE GENERAL BUSI NESS LAW THE EXECUTOR OR PERSONAL REPRESENTATI VE SHALL
HAVE THE POAER TO ACCESS SUCH ELECTRONIC MAIL OR ELECTRONI C DATA,
PROVI DED THAT THE EXECUTOR OR PERSONAL REPRESENTATI VE SHALL NOT HAVE
ACCESS TO ANY ELECTRONI C MAI L OR ELECTRONI C DATA FOR WHI CH THE DECEDENT
DI D NOT GRANT AUTHORI ZATI ON TO ACCESS. ANY ORDER OF THE COURT REGARDI NG
SUCH ACCESS SHALL NOT EXCEED THE SCOPE OF THE DECEDENT'S AUTHORI ZATI ON
AND SHALL ALSO ORDER THAT THE ESTATE SHALL FI RST | NDEWNI FY THE SERVI CE
PROVI DER FROM ALL LIABILITY I N COVPLYI NG W TH SUCH ORDER

(© WHEN A DECEDENT HAS NOT AUTHORI ZED THE EXECUTOR OR PERSONAL REPRE-
SENTATI VE' S ACCESS TO ANY ELECTRONI C MAI L OR ELECTRONI C DATA STORED IN
THE DECEDENT'S SERVICE ACCOUNT BECAUSE THE SERVI CE PROVI DER DI D NOT
PROVI DE THE DECEDENT W TH THE ABI LI TY TO AUTHORI ZE SUCH ACCESS, UNLESS
EXPRESSLY PROH BITED IN THE WLL OR OTHER | NSTRUVENT, THE EXECUTOR OR
PERSONAL REPRESENTATI VE MAY PETI TION THE COURT FOR AN ORDER GRANTI NG
ACCESS TO SUCH SERVI CE ACCOUNTS FOR THE PURPOSE OF PROPER ADM NI STRATI ON
OF THE ESTATE. ANY ORDER OF THE COURT GRANTI NG SUCH ACCESS SHALL ALSO
ORDER THAT THE ESTATE SHALL FI RST | NDEWNI FY THE SERVICE PROVI DER FROM
ALL LIABILITY I'N COWPLYI NG W TH SUCH ORDER.

S 3. The general business |aw is anmended by adding a new article 10-C
to read as foll ows:

ARTI CLE 10-C
ELECTRONI C MAI L AND ELECTRONI C DATA STORAGE SERVI CES

SECTI ON 167. DEFI NI TI ONS.

167- A, ELECTRONI C MAI L ACCOUNTS AND ELECTRONI C DATA ACCOUNTS;
CONSENT TO ACCESS AFTER DEATH.

167-B. ELECTRONIC MAIL ACCOUNTS AND ELECTRONIC DATA STORAGE
ACCOUNTS; ACCESS AFTER THE DEATH.

167-C. ELECTRONIC MAIL ACCOUNTS AND ELECTRONIC DATA STORAGE
ACCOUNTS; ACCOUNT TERM NATI ON UPON THE DEATH.

167-D. CONSUMER EDUCATI ON.

S 167. DEFINITIONS. AS USED IN TH S ARTI CLE, THE FOLLOW NG TERMS SHALL
HAVE THE FOLLOW NG MEANI NGS:

1. "ELECTRONIC' SHALL MEAN OF OR RELATI NG TO TECHNOLOGY HAVI NG ELEC
TRI CAL, DI G TAL, MAGNETI C, W RELESS, OPTI CAL, ELECTROVAGNETIC, OR SIM -
LAR CAPABI LI TI ES.

2. "ELECTRONI C DATA" MEANS ANY DATA, | MAGES, PICTURES, SOUNDS, VI DEQ,
OR WRI TI NG PRCDUCED OR STORED BY ELECTRONI C MEANS AND CAPABLE OF BEING
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ACCURATELY REPRCDUCED I N FORMs PERCEPTI BLE BY HUVAN SENSORY CAPABI LI -
TI ES.

3. "ELECTRONI C DATA STORAGE" SHALL MEAN THE STORAGE OF ELECTRONI C DATA
THAT |S TRANSM TTED BY A PERSON ON OR THROUGH THE | NTERNET FOR STORAGE
ON A COWUTER, COVPUTER NETWORK, OPTI CAL DI SC OR OTHER MEDI A.

4. "ELECTRONI C DATA STORAGE SERVI CE PROVI DER' SHALL MEAN A PERSON OR
ENTI TY THAT PROVI DES USERS W TH ACCOUNTS TO WHI CH ELECTRONI C DATA MAY BE
TRANSM TTED ON OR THROUGH THE | NTERNET FOR STORACE.

5. "ELECTRONIC MAIL" MEANS ELECTRONI C DATA THAT IS TRANSM TTED FROM
ONE PERSON TO ANOTHER ON OR THROUGH THE | NTERNET FOR THE PURPOSE OF
COMVUNI CATI ON.

6. "ELECTRONIC MAIL SERVI CE PROVI DER' MEANS A PERSON OR ENTI TY THAT
PROVI DES USERS W TH ACCOUNTS FROM VWH CH ELECTRONI C MAI L MAY BE SENT  AND
STORED, AND TO WHI CH ELECTRONI C MAI L MAY BE RECEI VED AND STORED.

7. "NEW YORK USER' MEANS A USER WHO ACKNOW.EDGES THAT HE OR SHE IS A
NEW YORK RESI DENT OR PROVI DES AN | N- STATE BI LLI NG ADDRESS OR ZIP CCDE
WHEN REGQ STERING W TH THE ELECTRONI C DATA STORAGE SERVI CE PROVI DER OR
THE ELECTRONI C MAI L SERVI CE PROVI DER.

8. "SERVI CE ACCOUNT" SHALL MEAN AN ELECTRONI C MAI L SERVI CE ACCOUNT AND
AN ELECTRONI C DATA STORAGE SERVI CE ACCOUNT UNLESS THE CONTEXT REQUI RES A
DI FFERENT MEANI NG

9. "SERVI CE PROVI DER' SHALL MEAN AN ELECTRONIC MAIL SERVI CE PROVI DER
AND AN ELECTRONIC DATA STORAGE SERVICE PROVI DER UNLESS THE CONTEXT
REQUI RES A DI FFERENT MEANI NG

S 167-A. ELECTRONIC MAIL ACCOUNTS AND ELECTRONIC DATA ACCOUNTS;
CONSENT TO ACCESS AFTER DEATH. 1. FOR ANY ELECTRONI C MAI L ACCOUNT OR
ELECTRONI C DATA STORAGE ACCOUNT OPENED AFTER DECEMBER THI RTY- FI RST, TWO
THOUSAND FOURTEEN, THE SERVI CE PROVI DER SHALL PROVI DE A NEW YORK USER
WTH THE OPTI ON TO NOM NATE AN | NDI VI DUAL WHO SHALL BE AUTHORIZED TO
ACCESS SUCH SERVI CE ACCOUNT AFTER HI' S OR HER DEATH. SUCH AUTHORI ZATI ON
SHALL BE DEEMED TO BE THE NEW YORK USER S CONSENT TO THE NOM NEE' S
ACCESS OF THE CONTENTS OF ANY ELECTRONI C MAIL OR ELECTRONI C DATA STORED
I N SUCH SERVI CE ACCOUNT UNLESS SUCH CONSENT AND AUTHORI ZATION | S LI M TED
BY SUCH NEW YORK USER THROUGH THE USE OF A METHOD AUTHORI ZED BY SUBDI VI -
SION THREE OF THI S SECTI ON. SUCH NOM NATI ON MAY NAME A SPECI FI C | NDI VI D-
UAL, OR THE EXECUTOR OR PERSONAL REPRESENTATI VE FOR THE NEW YORK USER S
ESTATE.

2. FOR ANY ELECTRONI C MAI L ACCOUNT OR ELECTRONI C DATA STORAGE ACCOUNT
OPENED ON OR BEFORE DECEMBER THI RTY-FI RST, TWO THOUSAND FOURTEEN, THE
SERVI CE PROVI DER MAY PROVI DE A NEW YORK USER W TH THE OPTI ON TO NOM NATE
AN I ND VIDUAL WHO SHALL BE AUTHORI ZED TO ACCESS SUCH SERVI CE ACCOUNT
AFTER H'S OR HER DEATH. SUCH AUTHORI ZATI ON SHALL BE DEEMED TO BE THE NEW
YORK USER' S CONSENT TO THE NOM NEE' S ACCESS OF THE CONTENTS OF ANY ELEC
TRONI C MAI L OR ELECTRONI C DATA STORED IN SUCH SERVICE ACCOUNT UNLESS
SUCH CONSENT AND AUTHORI ZATION |'S LIM TED BY SUCH NEW YORK USER THROUGH
THE USE OF A METHOD AUTHORI ZED BY SUBDI VI SION THREE OF TH S SECTI O\
SUCH NOM NATION MAY NAME A SPECIFIC | NDIVIDUAL, OR THE EXECUTOR OR
PERSONAL REPRESENTATI VE FOR THE NEW YORK USER S ESTATE.

3. A SERVI CE PROVI DER MAY PROVI DE A NEW YORK USER WTH A METHOD OF
DESI GNATI NG CERTAIN ELECTRONI C MAI L OR ELECTRONI C DATA FOR VWH CH ACCESS
'S NOT' AUTHORI ZED AND CONSENT TO ACCESS | S NOT GRANTED.

4. VWHEN PRESENTI NG THE OPTI ON TO NOM NATE THAT IS DESCRI BED I N SUBDI -
VISIONS ONE AND TWO OF TH S SECTI ON, THE SERVI CE PROVI DER SHALL | NCLUDE
A STATEMENT THAT NOM NATI ON OF AN | NDI VI DUAL OTHER THAN THE EXECUTOR OR
PERSONAL REPRESENTATI VE OF THE NEW YORK USER S ESTATE W LL REQUI RE SUCH
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| NDI VI DUAL TO | NDEMNI FY THE SERVI CE PROVI DER FROM ANY LI ABILITY ARl SI NG
OUT OF SUCH | NDI VI DUAL' S ACCESS TO THE SERVI CE ACCOUNT.

S 167-B. ELECTRONIC MAIL ACCOUNTS AND ELECTRONIC DATA STORAGE
ACCOUNTS; ACCESS AFTER THE DEATH. 1. ANY PERSON, ENTITY, OR ORGAN ZA-
TION ENGAG NG IN BUSINESS IN THI S STATE SHALL BE DEEMED TO HAVE d VEN
CONSENT TO, UPON THE DEATH OF A NEW YORK USER, ACCESS TO ANY ELECTRONIC
MAIL OR ELECTRONIC DATA SENT TO SUCH NEW YORK USER PRI OR TO OR AFTER
SUCH USER' S DEATH. SUCH CONSENT SHALL BE LI M TED TO ANY PERSON, | NCLUD
ING THE EXECUTOR OR PERSONAL REPRESENTATIVE OF THE NEW YORK USER S
ESTATE, WHO HAS BEEN NOM NATED BY THE NEW YORK USER PURSUANT TO SECTI ON
ONE HUNDRED S| XTY- SEVEN-A OF THI S ARTI CLE OR WHO HAS BEEN GRANTED ACCESS
TO THE SERVICE ACCOUNTS PURSUANT TO AN ORDER OF THE COURT THAT HAS
JURI SDI CTI ON OVER THE DECEASED NEW YORK USER S ESTATE.

2. WHEN A NEW YORK USER HAS AUTHORI ZED ACCESS OF HI'S OR HER ELECTRONI C
MAI L ACCOUNT OR ELECTRONI C DATA STORAGE ACCOUNT, AS PROVIDED IN SECTI ON
ONE HUNDRED SI XTY-SEVEN-A OF TH S ARTI CLE, THE SERVI CE PROVI DER SHALL
GRANT SUCH ACCESS TO SUCH ACCOUNT | N ACCORDANCE WTH THE TERMS OF SUCH
CONSENT.

3. VWHEN A SERVI CE PROVI DER HAS NOT PROVI DED A NEW YORK USER W TH THE
ABI LI TY TO AUTHORI ZE ACCESS TO SUCH USER S SERVI CE ACCOUNT BY A PERSON
NOM NATED BY SUCH USER, AND SUCH NEW YORK USER | S DECEASED, SUCH SERVI CE
PROVI DER SHALL, UPON RECEI PT OF A COURT ORDER THAT GRANTS THE EXECUTOR
OR PERSONAL REPRESENTATI VE ACCESS TO A DECEDENT'S SERVICE ACCOUNT AND
ORDERS THE ESTATE TO | NDEMNIFY SUCH PROVI DERS FROM ALL LI ABILITY IN
COWPLYI NG W TH SUCH ORDER, PROVI DE SUCH EXECUTOR OR PERSONAL REPRESEN-
TATI VE W TH ACCESS TO THE DECEDENT' S STORAGE ACCOUNT.

S 167-C. ELECTRONIC MAIL ACCOUNTS AND ELECTRONIC DATA STORAGE
ACCOUNTS; ACCOUNT TERM NATI ON UPON THE DEATH. 1. ANY PROVISION IN A
SERVI CE PROVIDER S TERMS OF SERVI CE OR OTHER CONTRACTUAL AGREEMENT W TH
A NEW YORK USER AUTOVATI CALLY TERM NATI NG SUCH ACCOUNT UPON THE DEATH OF
THE NEW YORK USER SHALL BE VO D AS AGAI NST PUBLI C PQOLI CY.

2. A SERVICE PROVIDER SHALL TERM NATE A NEW YORK USER S SERVI CE
ACCOUNT UPON A REQUEST FROM THE EXECUTOR OR PERSONAL REPRESENTATI VE OF
THE NEW YORK USER S ESTATE. WHEN THE NEW YORK USER |'S DECEASED AND NO
PERSON HOLDS A CURRENT APPO NTMENT AS EXECUTOR OR PERSONAL REPRESEN-
TATI VE OF SUCH DECEASED NEW YORK USER S ESTATE, TERM NATI ON OF A SERVI CE
ACCOUNT MAY BE REQUESTED BY THE DECEASED NEW YORK USER' S NEXT OF KIN,
PROVI DED THAT SUCH | NDI VI DUAL PROVI DES THE SERVI CE PROVI DER W TH A COPY
OF THE NEW YORK USER S DEATH CERTI FI CATE.

S 167-D. CONSUMER EDUCATION. THE CONSUMER PROTECTION DIVISION, IN
CONSULTATION WTH THE DEPARTMENT OF FINANCI AL SERVICES, SHALL POST
| NFORMATI ON ON THE HOVE PAGE OF THE DIVISION' S WEBSI TE REGARDI NG THE
| MPORTANCE OF ENSURI NG THAT ELECTRONI C MAI L ACCOUNTS AND ELECTRONI C DATA
STORAGE ACCOUNTS CAN BE ACCESSED AFTER DEATH W THI N SI XTY DAYS OF THE
EFFECTI VE DATE OF THI S ARTI CLE. SUCH | NFORVATI ON SHALL | NCLUDE THE
TYPES OF DATA OR | NFORVATI ON THAT MAY NEED TO BE OBTAI NED AFTER DEATH.
SUCH DATA OR | NFORMATI ON THAT MAY NEED TO BE OBTAINED AFTER DEATH
INCLUDES, BUT IS NOTI LIMTED TO ELECTRONIC MAIL OR ELECTRONI C DATA
REGARDI NG BANK, UTILITY, OR CREDIT ACCOUNTS, |NSURANCE POLICIES, AND
OTHER TRANSACTI ONS AFFECTI NG AN ESTATE.

S 4. This act shall take effect on the ninetieth day after it shall
have becone a | aw



