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STATE OF NEW YORK

8745
I N ASSEMBLY
February 11, 2014

Introduced by M of A MOYA, CAMARA, TITONE, CRESPO RODRI GUEZ, BRAUN-
STEIN, KIM-- read once and referred to the Conmttee on | nsurance

AN ACT to anend the insurance law, 1in relation to enacting the
"construction insurance transparency act of 2014" requiring all insur-
ers which issue policies of liability insurance insuring against
clainms nmade in reliance upon the duty inposed by the "scaffold law' to
file annual financial statements and detailed claim data wth the
superi ntendent of financial services

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and nmy be cited as the
“construction insurance transparency act of 2014".

S 2. Declarations of |legislative findings. The |egislature hereby
finds and decl ares that persons, corporations, associations or other
business entities which issue policies of liability insurance insuring
an owner of real property or a contractor who is performng work and
services on real property against clains nmde in reliance upon the
duti es inposed upon such parties by section 240 of the labor |aw,
coomonly referred to as the "scaffold aw', owe an obligation to the
public, to those they insure and to those who may in the future be
insured by them to fully disclose in a public and transparent nanner
all elenents relating to the premuns paid for such insurance, the neth-
od and manner in which such premuns are deternmined and inposed upon
insureds, and clains nmde by injured persons who rely on owners and
contractors to provide a safe and secure worksite as required in such
section of such law It is essential that the public be made aware of
such an insurer's responsibility to inform them of their financia
condition and sol vency, and the details and specifics of the factors and
ci rcunst ances behind its financial solvency as well as the basis for the
rates they charge to owners and contractors to obtain such coverage. The
determination of premuns for such liability insurance policy in this
state has, unfortunately, gone on too long in obscurity, with even those
who bear the cost of prem unms unable to learn why prices are set as they
are. As a matter of public trust, liability insurers should be required

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
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to make the public aware of the pertinent facts related to their prem um
determinations and financial solvency by disclosing all the pertinent
facts as provided for in this section. It is the further sense of the
| egislature that this data should be disclosed in an open and public
manner, and shoul d be nade avail abl e wi thout undue cost and del ay.

S 3. The insurance law is anended by adding a new section 342 to read
as foll ows:

S 342. FINANCI AL STATEMENT AND DETAI LED CLAI M DATA TO BE FI LED W TH
THE SUPERI NTENDENT. (A) FOR PURPOSES OF THI S SECTI ON, THE TERM " | NSURER'
SHALL MEAN ANY PERSON, CORPORATI ON, ASSOCI ATI ON OR OTHER BUSI NESS ENTI TY
VHI CH | SSUES A PCLICY OF LIABILITY I NSURANCE | NSURING A CONTRACTOR OR
OMER OF REAL PROPERTY LOCATED IN THI S STATE AGAI NST CLAI M5 MADE BY AN
| NJURED WORKER, THE CLAIM FOR WHICH | S MADE | N RELI ANCE UPON THE DUTY
OND TO SUCH WORKER PURSUANT TO THE PROVI SI ONS OF SECTI ON TWO HUNDRED
FORTY OF THE LABOR LAW

(B) ON OR BEFORE APRIL FI RST OF EACH YEAR, EVERY | NSURER SHALL FOR THE
PRI OR CALENDAR YEAR PROVI DE THE SUPERI NTENDENT AND THE PUBLIC WTH A
DETAI LED FI NANCI AL STATEMENT TO SUPPLEMENT AND EXPAND UPON ANY OTHER
| NFORMATI ON OTHERW SE PROVI DED TO THE DEPARTMENT AS | T RELATES AN | NSUR-
ER S PROVI SI ON OF LI ABILITY | NSURANCE COVERAGE TO OAMNERS OF REAL PROPER-
TY OR CONTRACTORS PERFORM NG SERVI CES TO OMNERS OF REAL PROPERTY FOR
CLAIMS MADE BY AN INJURED PERSON | N RELI ANCE UPON THE DUTY OAED BY
SECTI ON TWD HUNDRED FORTY OF THE LABOR LAW PROVI DED, HOWEVER, THAT THE
I NI TI AL FI NANCI AL STATEMENT SO FI LED BY AN | NSURER AFTER THE EFFECTI VE
DATE OF THI S SECTI ON SHALL I NCLUDE THE |NFORMATION REQU RED IN THI'S
SUBDI VISION NOT ONLY FOR SUCH PRIOR CALENDAR YEAR BUT ALSO FOR THE
PREVI QUS NI NE CALENDAR YEARS PRI OR TO SUCH REPORT. THE FI NANCI AL STATE-
MENT SHALL, | N DEPTH, SEPARATE THE COST OF PROVI DI NG SECTI ON TWO HUNDRED
FORTY OF THE LABOR LAW BASED COVERAGE FROM THE COST OF PROVI DI NG GENERAL
LI ABI LI TY | NSURANCE | NSURI NG THE SAME OANER OR CONTRACTOR W TH RESPECT
TO THE SAME PROPERTY AND SHALL CONTAI N AT LEAST THE FOLLOW NG | NFORMA-
TI ON RELATI NG TO COVERAGE PURSUANT TO SUCH SECTION: (1) THAT PORTI ON OF
PREM UMS ASSESSED AND ATTRI BUTABLE TO PROVI DI NG SUCH COVERAGE; (2) PAID
JUDGMVENTS, SETTLEMENTS OR LOSSES RESULTI NG FROM SUCH COVERAGE; (3) CASE
RESERVES FOR LOSSES WHI CH MAY BE ATTRI BUTABLE TO COVERAGE; (4) | NCURRED
BUT NOT REPORTED LOSS ESTI MATES WHI CH MAY BE ATTRI BUTABLE TO COVERAGE;
(5) PAID DEFENSE AND COST CONTAI NVENT EXPENSES ATTRIBUTABLE TO ANY
CLAIMS NMADE BASED UPON SUCH COVERAGE; (6) CASE RESERVES FOR DEFENSE AND
COST CONTAI NVENT EXPERI ENCE ATTRI BUTABLE TO ANY CLAIMS MADE BASED UPON
SUCH COVERAGE; (7) I NCURRED BUT NOT REPORTED DEFENSE AND COST CONTAI N-
MENT ESTI MATES BASED UPON SUCH COVERAGE; (8) PREM UM AND LOSS EXPERI ENCE
| DENTI FI ED BY POLICY LIM TS AND DEDUCTI BLES; (9) NUMBER OF CLAIMS INITI-
ATED AND CLOSED; (10) NUMBER OF CLAI M5 CLOSED W TH LOSS PAYMENTS; (11)
NUMBER OF OPEN CLAI M5 AT THE TI ME SUCH STATEMENT | S PREPARED; (12) OTHER
EXPENSES BY CATEGORY AS DETERM NED BY THE SUPERI NTENDENT TO REFLECT THE
COST TO THE | NSURER TO PROVI DE SUCH COVERAGE AS PART OF A LIABILITY
| NSURANCE POLI CY; (13) | NVESTMENT | NCOVE REALI ZED FROM THAT PORTI ON OF
THE PREM UM PAI D FOR A POLI CY PROVI DI NG SUCH COVERAGE; (14) THE AMOUNT
OF EXPOSURE TO THE | NSURER RESULTI NG FROM THE PROVI SI ON OF SUCH COVERAGE
AND WHETHER THE |INSURER HAS LIM TED THE AMOUNT OF COVERAGE PROVI DED
TOGETHER W TH AN ESTI MATE OF THE AMOUNT WHICH M GHT BE REQUIRED OF THE
I NSURED TO PURCHASE FURTHER COVERAGE FROM AN OUT OF STATE EXCESS LI NES
PROVI DER, BASED UPON CURRENT DATA AVAI LABLE TO SUCH | N- STATE PROVI DER,
ESPECI ALLY WHERE SUCH | N STATE PROVIDER OPERATES AS AN EXCESS LI NE
| NSURER FOR RI SKS | N ANOTHER STATE; (15) AMOUNTS SPENT BY |INSURER FOR
RI SK MANAGEMENT PROGRAMS, OR REQUI RED TO BE SPENT BY | NSUREDS AT THE
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BEHEST OF THE | NSURER, VWH CH PROGRAMS ARE DESIGNED AND | NTENDED TO
PROMOTE WORKSI TE SAFETY, MORE PARTICULARLY AS | T RELATES TO HElI GHT
RELATED ACCI DENTS COVERED BY SECTI ON TWO HUNDRED FORTY OF THE LABOR LAW
AND (16) THE AFOREGO NG EXPERI ENCE AND | NFORVATI ON FURTHER SUBDI VI DED BY
QUALI TY OF RI SK AS MEASURED BY PRI OR LOSS EXPERI ENCE, CONTRACTOR PAYROLL
RANGES, CONTRACTOR NUMBER OF EMPLOYEE RANGES, RI SK MANAGEMENT PARTI C-
| PATI ON, AND OTHER RELEVANT | DENTI FI ABLE DI FFERENCES I N EXPOSURE TO
I NSURANCE LGCSS. THE DATA PROVI DED BY | NSURERS SHALL BE SEPARATED QUT SO
THAT A DETERM NATI ON CAN BE MADE THAT A CLAIM MADE OR PAID |S BASED
PARTI ALLY OR TOTALLY UPON SECTI ON TWO HUNDRED FORTY OF THE LABOR LAW
COVERAGE, AND NOT ANY OTHER PROVI SI ON OF STATUTORY OR COVMON LAW | MPCS-
ING ANOTHER OR DI FFERENT OR SEPARATE STANDARD OF CARE OR DUTY TO AN
I NJURED PARTY. SUCH FI NANCI AL STATEMENT SHALL | NCLUDE THE ENTIRETY OF
SUCH | NSURER S BUSINESS ACTI VI TI ES | NSURI NG AGAI NST RI SKS OCCURRI NG | N
TH' 'S STATE AND SHALL BE I N A FORM DETERM NED BY THE SUPERI NTENDENT. THE
FORM SHALL BE SUFFI CI ENTLY | TEM ZED | N A MANNER THAT ALLOAS FOR AN ACTU-
ARIALLY SOUND ANALYSIS OF THE | NCOVE REALI ZED BY THE | NSURER FROM ALL
SOURCES DURI NG SUCH YEAR, | NCLUDI NG BUT NOT LIM TED TO PREM UMS, | NVEST-
MENT | NCOVE, AND ANY OTHER CATEGORY OR CATEGORIES OF | NCOVE AS DETER-
M NED BY THE SUPERI NTENDENT TO REFLECT THE FULL DI SCLOSURE REQUI REMENTS
OF TH' S SECTI ON AND THAT PORTI ON VWH CH MAY BE SPECI FI CALLY RELATED TO
SUCH COVERAGE. AT A M NI MUM SUCH | NFORVATI ON SHALL CONSI ST OF THE | TEMS
SET FORTH I N THE STATEMENT OF | NCOMVE, EXCLUDI NG THE CAPI TAL AND SURPLUS
ACCOUNT SECTI ON OF THE PROPERTY/ CASUALTY STATUTORY ANNUAL STATEMENT, AS
APPLI CABLE TO THE |INSURER S NEW YORK STATE BUSI NESS, AS WELL AS THE
OTHER | NFORMVATI ON DELI NEATED IN THI S SUBSECTI ON. SUCH FI NANCI AL STATE-
MENT SHALL ALSO CONTAIN A COVMPREHENSI| VE AND DETAI LED DI SCLOSURE OF THE
I NSURER S EXPENSES ACTUALLY | NCURRED AND PAI D DURI NG SUCH CALENDAR YEAR,
TO | NCLUDE NORMAL BUSI NESS EXPENSES, SALARIES, COWM SSI ONS, CONSULTI NG
FEES, LEGAL EXPENSES, ADVERTI SI NG COSTS AND ANY OTHER CATEGORY DEEMED
PERTI NENT TO THE I NTENT OF THHS SECTION. AT A MN MM THE EXPENSE
I NFORVATI ON  REQUI RED SHALL CONSI ST OF THE | TEMS SET FORTH I N THE UNDER-
VWRI TING AND | NVESTMENT EXH BIT - PART 3 - EXPENSES OF THE
PROPERTY/ CASUALTY STATUTORY ANNUAL STATEMENT, AS APPLICABLE TO THE
| NSURER' S NEW YORK STATE BUSI NESS. W TH RESPECT TO SALARIES (I NCLUDI NG
ALL OTHER FORMS OF COVPENSATI ON), EACH | NSURER SHALL | TEM ZE THE SALARY
OF THE TVENTY MOST H GHLY COVPENSATED EMPLOYEES OF SUCH | NSURER DURI NG
SUCH YEAR, PROVIDED THAT THE NAMES OF SUCH EMPLOYEES NEED NOT BE
DI SCLOSED.  SUCH FI NANCI AL STATEMENT SHALL ALSO PROVI DE THE PUBLIC WTH
A SYNOPSIS OF CLAIMs OR SETTLEMENTS PAI D FOR SECTI ON TWO HUNDRED FORTY
OF THE LABOR LAW COVERAGE PURSUANT TO SUCH POLI CI ES OR CONTRACTS, LI ST-
I NG THE TOTAL OF SUCH CLAI M5 AND SETTLEMENTS ATTRI BUTABLE TO SUCH COVER-
AGE. AT A MN MM THE CLAIM | NFORVATI ON REQUI RED SHALL CONSI ST OF THE
ITEMS SET FORTH IN THE EXHBIT O PREMUMS AND LOSSES OF THE
PROPERTY/ CASUALTY STATUTORY ANNUAL STATEMENT, AS APPLICABLE TO THE
I NSURER S NEW YORK STATE BUSI NESS AND | DENTI FI ED AND CATEGORI ZED SEPA-
RATELY FOR EACH ZIP CCDE IN THI S STATE. SUCH FI NANCI AL STATEMENT SHALL
BE SI GNED AND ATTESTED AS FULL, COVPLETE AND ACCURATE BY THE CHI EF EXEC-
UTI VE OFFI CER OF THE | NSURER, AND HE OR SHE SHALL BE HELD PERSONALLY
RESPONSI BLE W TH RESPECT TO THE ACCURACY OF THE CONTENT OF SUCH STATE-
MENT. THE SUPERI NTENDENT SHALL PROVI DE | NSURERS WTH A METHOD TO SUBM T
THEI R FI NANCI AL STATEMENTS ELECTRONI CALLY VI A THE | NTERNET, WH CH METHOD
SHALL | NCLUDE | NSTRUCTI ONS RELATI NG TO THE USE OF AN ELECTRONI C S| GNA-
TURE VWH CH SHALL BE SUBJECT TO, AND SUBM TTED | N ACCORDANCE W TH SECTI ON
THREE HUNDRED SI XTEEN OF THI S ARTI CLE; PROVI DED, HONEVER, THAT NO EXCEP-
TI ON AUTHORI ZED | N SUCH SECTI ON MAY BE REQUESTED OR GRANTED.
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(© ON OR BEFORE APRIL FI RST OF EACH YEAR, EVERY | NSURER SHALL PROVI DE
THE SUPERI NTENDENT W TH DETAI LED CLOSED CLAI M | NFORVATI ON FOR THE SAME
| NSURANCE COVERAGE AS PROVI DED FOR I N SUBSECTION (B) OF THI' S SECTI ON FOR
THE MOST RECENTLY CONCLUDED CALENDAR YEAR. UNTIL THE SUPERI NTENDENT
PROMULGATES DATA COLLECTION FORMS AND PROCEDURES FOR THE | TEM ZATI ON
REQUI REMENTS, DATA SHALL BE COLLECTED USING AT A MNMM THE MOST
RECENT PUBLI CLY AVAI LABLE FORM5 REQUI RED BY LAW OR COMMONLY USED I N THE
I NSURANCE | NDUSTRY. THE SUPERI NTENDENT MAY REQUI RE ADDI TI ONAL | NFORIVA-
TI ON BEYOND THAT WHI CH MAY OTHERW SE BE CURRENTLY REQUIRED | F HE OR SHE
DEEMS | T NECESSARY AND WARRANTED W THOUT THE NEED TO FORVALLY ADOPT A
RULE OR REGULATI ON PROVI DED SUCH REQUI REMENT |S CONSISTENT WTH THE
INTENT OF THI'S SECTION. SUCH DETAI LED CLAI M DATA SHALL BE SI GNED AND
ATTESTED AS FULL, COVWPLETE AND ACCURATE BY THE CH EF EXECUTI VE OFFI CER
OF THE I NSURER, AND HE OR SHE SHALL BE HELD PERSONALLY RESPONS| BLE W TH
RESPECT TO THE ACCURACY OF THE DATA. THE DETAI LED CLAIM DATA SHALL BE
SUBM TTED IN THE SAME MANNER AS PROVI DED FOR I N SUBSECTION (B) OF TH' S
SECTI ON.

(D) THE SUPERI NTENDENT SHALL, I N BOTH WRI TTEN FORM AND AS PART OF THE
DEPARTMENT WEB SI TE, MAKE SUCH FI NANCI AL STATEMENTS AND DETAI LED CLAI M
| NFORVATI ON AVAI LABLE TO THE PUBLIC. THE DETAILED CLAIM | NFORVATI ON
SHALL BE PROVIDED | N AGGREGATE FORM FOR ALL | NSURERS AND SEPARATED BY
SPECI FI C | NSURER, COMBI NED W THOUT ANY | DENTIFICATION OF A SPECIFIC
CLAIM TO A SPECI FI C | NSURER. NONE OF THE PUBLI CLY AVAI LABLE DETAI LED
CLAI M | NFORMATI ON SHALL | DENTI FY THE | NDI VI DUAL | NSURER, @ DEFENDANT OR
PLAI NTI FF, OR REPRESENTATI VE OF THE SAME, ASSOCI ATED WTH THE CLAIM
SUCH FI NANCI AL STATEMENTS AND DETAI LED CLAI M | NFORVATI ON SHALL BE DEEMED
A PUBLI C DOCUMENT AND NO PERSON SHALL BE REQUI RED TO FI LE A REQUEST FOR
SUCH FI NANCI AL STATEMENTS PURSUANT TO ARTI CLE SI X OF THE PUBLI C OFFI CERS
LAW | N ORDER TO RECEI VE A COPY THEREOF, BUT UPON REQUEST AND PAYMENT OF
THE FEE FOR COPYI NG SUCH DOCUMENT, | T SHALL BE PROVI DED FORTHW TH. W TH
RESPECT TO THE ELECTRONI C COPY OF SUCH FI NANCI AL STATEMENTS AND DETAI LED
CLAIM | NFORVATION, WHI CH SHALL BE ACCESSI BLE ON THE DEPARTMENT' S WEB
SITE, THE DEPARTMENT SHALL HI GHLI GHT THE AVAI LABI LI TY OF SUCH | NFORVA-
TION TO THE PUBLIC ON SUCH WEB SI TE, AND THE LI NK TO EACH | NSURER S
FI NANCI AL STATEMENT AND THE AGGREGATED DETAI LED CLAI M | NFORMATI ON  SHALL
BE ACCESSI BLE IN A SI MPLE AND EASY MANNER. BOTH THE FI NANCI AL STATEMENT
AND AGGREGATED DETAI LED CLAI M | NFORVATI ON ON THE DEPARTMENT'S WEB SI TE
SHALL BE AVAILABLE |IN SPREADSHEET FORMAT, | N ADDITION TO ANY OTHER
FORVAT THE SUPERI NTENDENT DETERM NES | S APPROPRI ATE. WHERE SUMVARI ES ARE
| NCLUDED, THEY SHALL BE WRI TTEN I N PLAIN AND SI MPLE ENGLI SH SO THAT THE
PUBLI C AT LARGE CAN EASI LY COWREHEND THE DATA PROVI DED.

(E) ON OR BEFORE JULY FI RST OF EACH YEAR, THE SUPERI NTENDENT SHALL
| SSUE REPORTS SUMVARI ZI NG AND EXPLAI NI NG THE | NFORVATI ON COLLECTED FROM
THE FI NANCI AL STATEMENTS AND THE DETAI LED CLAI M | NFORVATI ON AND SUMVA-
Rl ZI NG THE COST AND OTHER ESSENTI AL  ELEMENTS RELEVANT TO PROVI DI NG
SECTION TWO HUNDRED FORTY OF THE LABOR LAW COVERAGE. SUCH REPORT SHALL
FURTHER CONTAI N SUCH RECOMVENDATI ONS THE SUPERI NTENDENT DEEMS ADVI SABLE
TO ENCOURAGE THE UTI LI ZATI ON OF Rl SK MANAGEMENT PROGRAMS TO BE REGULARLY
CONDUCTED BY CONTRACTORS TO REDUCE PREM UMS AND PROVI DE WORKERS W TH A
SAFER WORK ENVI RONMENT, AND ANY OTHER STEPS CONTRACTORS OR REAL PROPERTY
OMERS SHOULD UTI LI ZE | N FURTHERANCE OF THE SAME. THE SUPERI NTENDENT MNAY
SEEK, AND SHALL BE ENTI TLED TO RECEI VE, THE AID AND ASSI STANCE OF THE
COW SSI ONER OF LABOR AND ANY OTHER STATE OR LOCAL GOVERNMENTAL OFFI CI AL
CHARGED W TH RESPONSI Bl LI TY FOR WORK SI TE SAFETY | N PREPARI NG SUCH ANAL-
YSI'S AND RECOMVENDATI ONS. COPI ES OF SUCH REPORTS SHALL BE FORWARDED TO
THE TEMPORARY PRESI DENT OF THE SENATE, THE SPEAKER OF THE ASSEMBLY AND
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THE CHAI RS OF THE SENATE AND ASSEMBLY | NSURANCE COWM TTEES. SUCH REPORTS
SHALL BE PUBLI C DOCUMENTS AND SHALL BE ACCESSI BLE BOTH | N PAPER COPY AND
ON THE DEPARTMENT'S WEB SITE IN A SIM LAR FASH ON AS PROVI DED FOR I N
SUBDI VI SION (D) OF THI S SECTI ON.

(F) WHERE AN |INSURER FAILS OR REFUSES TO PROVI DE THE SUPERI NTENDENT
WTH A FULL AND COVPLETE DI SCLOSURE AS REQUIRED BY TH'S SECTION, THE
SUPERI NTENDENT SHALL TAKE SUCH ACTI ON HE OR SHE DEEMS NECESSARY TO BRI NG
THE | NSURER | NTO FULL COWPLI ANCE. SUCH ACTI ON MAY | NCLUDE | MPCSI TI ON OF
A CIVIL PENALTY OF UP TO FI FTY THOUSAND DOLLARS ASSESSED AGAINST THE
| NSURER FOR EACH VI OLATI ON, TEMPORARY SUSPENSI ON OF ANY RI GHT TO | SSUE
ADDI TI ONAL POLI CIl ES OR CONTRACTS UNTIL THE I NSURER BRINGS | TSELF |1NTO
FULL COWPLI ANCE, AN AUDI T OF THE | NSURER S RECORDS BY THE DEPARTMENT OR
| TS DESI GNATED REPRESENTATI VE TO OBTAI N THE | NFORMATI ON AND VHICH AUDI T
SHALL BE PAID FOR BY THE | NSURER, OR ANY OTHER ClI VI L REMEDY THE SUPER-
| NTENDENT DEEMS WARRANTED OR NECESSARY UNTIL SUCH |INSURER  FULLY
COWLIES. IN ADDITION THE OFFI CER WHOSE SI GNATURE | S AFFI XED TO SUCH
STATEMENT MAY BE PERSONALLY PENALI ZED TO THE SAME EXTENT.

(G THE SUPERI NTENDENT MAY PROMULGATE SUCH RULES AND REGULATI ONS HE OR
SHE DEEMS NECESSARY FOR THE PROPER ADM NI STRATION OF THE PROVI SIONS OF
THIS SECTION, AND SUCH RULES AND REGULATI ONS MAY BE PROMULGATED ON AN
EVMERGENCY BASI S | F THE SUPERI NTENDENT WARRANTS SUCH ACTI ON TO BE NECES-
SARY.

S 4. Severability. If any item clause, sentence, subparagraph, subdi-
vision or other part of this act, or the application thereof to any
person or circunstances shall be held to be invalid, such holding shall
not affect, inpair or invalidate the remainder of this act but it shall
be confined in its operation to the item clause, sentence, subpara-
graph, subdivision or other part of this act directly involved in such
hol di ng, or to the person and circunstances therein involved.

S 5. This act shall take effect on the first of January next succeed-
ing the date upon which it shall have becone a | aw.



