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STATE OF NEW YORK

8419
I N ASSEMBLY
January 15, 2014

Introduced by M of A STECK -- read once and referred to the Commttee
on Governnental Operations

AN ACT to anend the executive law, in relation to the state enployees
equal enpl oynent opportunity act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The executive law is anmended by adding a new article 14-A
to read as foll ows:
ARTI CLE 14- A
STATE EMPLOYEES EQUAL EMPLOYMENT OPPORTUNI TY ACT

SECTI ON 280. PURPCSES OF ARTI CLE.

280- A. DEFI NI TI ONS.

280-B. PQOLI Cl ES.

280- C. AGENCY PROGRAM

280-D. ACGENCY PROCESSI NG

280- E. PRE- COVPLAI NT PROCESSI NG

280-F. | NDI VI DUAL COVPLAI NTS.

280-G DI SM SSALS OF COVWPLAI NTS.

280- H. | NVESTI GATI ON OF COVPLAI NTS.

280-1. HEARI NGS.

280-J. CLASS COWPLAI NTS.

280- K. RELATI ONSH P TO NEGOTI ATED GRI EVANCE PROCEDURE.

280-L. APPEALS TO THE COWM SSI ON.

280-M DECI SI ONS ON APPEALS.

280-N. REMEDI ES AND RELI EF.

280- O COWVPLI ANCE W TH FI NAL DECI SI ONS.

280- P. ENFORCEMENT OF FI NAL DECI SI ONS.

280-Q | NTERI M RELI EF.

280-R. JO NT PROCESSI NG AND CONSOLI DATI ON OF COWVPLAI NTS.

280-S. APPEALS OF DECI SI ONS OF THE COWM SSI ON.

280-T. EEO GROUP STATI STI Cs.

S 280. PURPCSES OF ARTICLE. IT IS THE POLI CY OF THE STATE OF NEW YORK

TO PROVI DE EQUAL OPPORTUNI TY | N EMPLOYMENT FOR ALL EMPLOYEES OF THE
STATE WTH THE SAME PROTECTI ONS PROVI DED TO EMPLOYEES | N THE PRI VATE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SECTOR AS SET FORTH I N ARTI CLE FI FTEEN OF THI S CHAPTER, CONSTI TUTI NG THE
HUVAN RI GHTS LAW TH S ACT SHALL BE KNOWN AS THE " STATE EMPLOYEES EQUAL
EMPLOYMENT OPPORTUNI TY ACT. "

S 280-A DEFINITIONS. 1. FOR PURPOCSES OF TH' S ARTICLE, THE TERM
"Dl SCRI M NATI ON' SHALL | NCLUDE SEXUAL HARASSMENT AND PREGNANCY DI SCRI M -
NATI ON AS FORMS OF PRCH Bl TED DI SCRI M NATI ON.

2. THE TERM "EEO' SHALL MEAN EQUAL EMPLOYMENT OPPORTUNI TY.

S 280-B. POLICIES. 1. NO STATE EMPLOYEE OR PERSON ACTI NG | N SUPPORT OF
SUCH EMPLOYEE, WHETHER PRE- | NVESTI GATI ON OR DURI NG THE PROCESSING OF A
COVPLAI NT, SHALL BE SUBJECT TO RETALI ATI ON FOR OPPGOSI NG ANY PRACTI CE
MADE UNLAWFUL BY VI RTUE OF THE NEW YORK STATE HUMAN RI GHTS LAW

2. EVERY STATE EMPLOYEE ACCUSED OF DI SCRI M NATI ON COVERED UNDER ARTI -
CLE FIFTEEN OF TH S CHAPTER MAY USE THE PROCEDURES SET FORTH HEREIN TO
CHALLENGE THE VALI DI TY OF SUCH ACCUSATI ONS AND ANY ADVERSE EMPLOYMENT
ACTION | MPOSED AS A RESULT OF SUCH ACCUSATI ONS. PROVI DED, HOWAEVER, THAT
ANY REL| EF GRANTED HEREI N FOR AN EMPLOYEE WRONGFULLY ACCUSED OF DI SCRI M
I NATI ON SHALL BE LIM TED TO THE AFFECTED EMPLOYEE, AS NO EMPLOYEE MAKI NG
AN ACCUSATI ON OF DI SCRI M NATI ON SHALL BE RETALI ATED AGAI NST | N ANY WAY.

3. (A) TH' S ARTI CLE APPLIES TO THE STATE, ALL AGENCIES, BRANCHES, OR
DEPARTMENTS OR DI VI SI ONS THEREOF, THE EXECUTI VE AND LEG SLATI VE BRANCHES
AT ALL LEVELS OF GOVERNMENT, A COUNTY, CITY, TOM, VILLAGE OR ANY OTHER
MUNI CI PAL CORPORATI ON, A SCHOOL DI STRICT OR ANY GOVERNMENTAL ENTITY
OPERATI NG A PUBLI C SCHOOL, COLLEGE OR UNI VERSITY, A PUBLIC | MPROVEMENT
OR SPECI AL DI STRICT, A PUBLIC AUTHORI TY, COW SSI ON, OR PUBLIC BENEFIT
CORPCORATI ON, OR ANY OTHER PUBLI C CORPORATI ON, AGENCY OR | NSTRUVENTALI TY
OR UNIT OF GOVERNMENT WHI CH EXERCI SES GOVERNMENTAL POANERS UNDER THE LAWS
OF THE STATE. THE WORD "AGENCY" AS USED IN TH'S ARTICLE SHALL EMBRACE
ALL OF THE AFOREMENTI ONED GOVERNMENTAL ENTI Tl ES.

(B) THIS ARTICLE APPLIES TO ALL CLASS AND | NDI VI DUAL COWPLAI NTS OF
DI SCRI M NATI ON COGNI ZABLE UNDER ARTI CLE FIFTEEN OF TH' S CHAPTER, THE
EQUAL PAY ACT SET FORTH IN ARTICLE SI X OF THE LABOR LAW AND ARTI CLE
TWENTY- THREE- A OF THE CORRECTI ON LAW

4. ALL NOTICES REQUIRED IN THI S CHAPTER TO BE G VEN TO AN | NDI VI DUAL
EMPLOYEE SHALL BE |IN WRI TING AND SHALL BE SI GNED BY THE AGCGRI EVED OR
AFFECTED | NDI VI DUAL.

S 280-C. AGENCY PROGRAM 1. EVERY AGENCY SHALL MAI NTAIN A CONTI NUI NG
AFFI RVATI VE  ACTI ON PROGRAM TO PROMOTE EQUAL OPPORTUNI TY AND TO | DENTI FY
AND ELI M NATE DI SCRI M NATORY PRACTI CES AND POLICI ES. | N SUPPORT OF SUCH
PROGRAM VH CH SHALL BE SUBM TTED TO THE NEW YORK STATE COWMM SSI ON ON
HUVAN RI GHTS FOR REVI EW AND APPROVAL, THE AGENCY SHALL:

(A) PROVI DE SUFFI CI ENT RESOURCES TO I TS EQUAL EMPLOYMENT OPPORTUNI TY
PROGRAM TO ENSURE EFFI Cl ENT AND SUCCESSFUL OPERATI ON,

(B) PROVIDE FOR THE PROWT, FAIR AND | MPARTIAL PROCESSI NG OF
COVPLAI NTS | N ACCORDANCE W TH THI S ARTI CLE;

(C) CONDUCT A CONTI NU NG CAMPAI GN TO ERADI CATE EVERY FORM OF PREJUDI CE
OR DI SCRI M NATI ON FROM THE AGENCY' S PERSONNEL PCLI CIES, PRACTICES AND
WORKI NG CONDI Tl ONS;

(D) COVMUNI CATE THE AGENCY' S EQUAL EMPLOYMENT OPPORTUNI TY POLI CY AND
PROGRAM AND | TS EMPLOYMENT NEEDS TO ALL SOURCES OF JOB CANDI DATES W TH-
OQUT REGARD TO ANY PRCH Bl TED CHARACTERI STIC SET FORTH IN THE HUVAN
RI GATS LAW THE EQUAL PAY ACT, AND ARTICLE TWENTY-THREE-A OF THE
CORRECTI ON LAW AND PROVI DE RECRUI TMENT ASSI STANCE ON A CONTI NUI NG BASI S;

(E) REVIEW EVALUATE, AND CONTROL MANAGERI AL AND SUPERVI SORY PERFORM
ANCE I N SUCH A MANNER AS TO ENSURE CONTI NUI NG AFFI RVATI VE  APPLI CATI ON
AND VI GOROUS ENFORCEMENT OF THE POLI CY OF EQUAL OPPORTUNI TY AS SET FORTH
IN TH' S ARTI CLE, AND PROVI DE ORI ENTATI ON, TRAI NI NG AND ADVI CE TO MANAG
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ERS AND SUPERVI SORS TO ASSURE THEI R UNDERSTANDI NG AND | MPLEMENTATI ON  OF
THE EQUAL EMPLOYMENT OPPORTUNI TY POLI CY AND PROGRAM

(F) TAKE APPROPRI ATE DI SCI PLI NARY ACTI ON AGAI NST EMPLOYEES WHO ENGAGE
I N DI SCRI M NATORY PRACTI CES;

(G MAKE REASONABLE ACCOMMODATI ON TO THE RELI G QUS NEEDS OF APPLI CANTS
AND EMPLOYEES VWHEN THOSE ACCOVMODATI ONS CAN BE MADE W THOUT UNDUE HARD-
SHI P ON THE BUSI NESS OF THE AGENCY;

MAKE REASONABLE ACCOVMODATION TO THE KNOWN PHYSI CAL OR MENTAL
LI M TATI ONS OF QUALI FI ED APPLI CANTS AND EMPLOYEES W TH DI SABILITIES
UNLESS THE ACCOMMODATI ON WOULD | MPOSE AN UNDUE HARDSHI P ON THE OPERATI ON
OF THE AGENCY'S PROGRAM IN TH' S REGARD, AN UNPAI D LEAVE OF ABSENCE TO
ENABLE AN EMPLOYEE TO RECOVER FROM AN EPI SODI C MANI FESTATI ON OF A DI SA-
BI LI TY SHALL CONSTI TUTE REASONABLE ACCOMMODATI ON;

(1) PROVIDE RECOGNI TI ON TO EMPLOYEES, SUPERVI SORS, MANAGERS AND UNI TS
DEMONSTRATI NG SUPERI OR ACCOVPLI SHVENT | N EQUAL EMPLOYMENT OPPORTUNI TY;

(J) ESTABLI SH A SYSTEM FOR PERI ODI CALLY EVALUATING THE EFFECTI VENESS
OF THE AGENCY' S OVERALL EQUAL EMPLOYMENT OPPORTUNI TY EFFORT,;

(K) PROVIDE THE MAXI MUM FEASI BLE OPPORTUNI TY TO EMPLOYEES TO ENHANCE
THEI R SKI LLS THROUGH ON- THE-JOB TRAI NI NG WORK- STUDY PROGRAMS, AND OTHER
TRAI NIl NG MEASURES SO THAT THEY MAY PERFORM AT THEIR H GHEST POTENTI AL
AND ADVANCE | N ACCORDANCE W TH THEI R ABI LI Tl ES;

(L) INFORM |ITS EMPLOYEES AND RECOGNI ZED LABOR ORGANI ZATI ONS OF THE
AFFI RVATI VE EQUAL EMPLOYMENT OPPORTUNI TY PCLI CY AND PROGRAM AND ENLI ST
THEI R COOPERATI ON;  AND

PARTI Cl PATE AT THE COVMUN TY LEVEL WTH OTHER EMPLOYERS, W TH
SCHOCLS AND UNI VERSI TI ES, AND W TH OTHER PUBLI C AND PRI VATE GROUPS | N
COCOPERATI VE ACTION TO | MPROVE EMPLOYMENT OPPCORTUNI TI ES AND COVMUNI TY
CONDI TI ONS THAT AFFECT EMPLOYABI LI TY.

2. IN ORDER TO | MPLEMENT | TS PROGRAM EACH AGENCY SHALL, SUBJECT TO
REVI EW AND APPROVAL BY THE NEW YORK STATE COWM SSI ON ON HUVAN RI GHTS:

(A) DEVELOP THE PLANS, PROCEDURES AND REGULATI ONS NECESSARY TO CARRY
QUT | TS PROGRAM

(B) ESTABLI SH OR MAKE AVAILABLE AN ALTERNATIVE DI SPUTE RESOLUTI ON
PROGRAM SUCH PROGRAM MUST BE AVAI LABLE FOR BOTH THE PRE- COVPLAI NT PROC-
ESS AND THE FORVAL COWMPLAI NT PROCESS;

(© APPRAISE |TS PERSONNEL OPERATI ONS AT REGULAR | NTERVALS TO ASSURE
THEIR CONFORM TY WTH | TS PROGRAM AND THI S STATUTE;

(D) DESIGNATE: A DIRECTOR OF EEO EEO OFFICER OR OFFI CERS; SUCH
SPECI AL EMPHASI S PROGRAM MANAGERS, | NCLUDI NG, BUT NOT LIM TED TO, PEOPLE
W TH DI SABI LI TI ES PROGRAM WOMVEN S PROGRAM M NORI TY EMPLOYMENT PROGRAM
AND CLERI CAL AND ADM NI STRATI VE SUPPORT AS MAY BE NECESSARY TO CARRY OUT
THE FUNCTIONS DESCRIBED IN THI' S CHAPTER | N ALL ORGANI ZATI ONAL UNI TS OF
THE AGENCY AND AT ALL AGENCY | NSTALLATI ONS. THE EEO DI RECTOR SHALL BE
UNDER THE | MVEDI ATE SUPERVI SI ON OF THE AGENCY HEAD, PROVI DED, HOWEVER,
THAT NO AGENCY SHALL BE REQUI RED TO HI RE ADDI TI ONAL PERSONNEL TO EFFEC
TUATE THI'S MANDATE UNLESS THI S MANDATE CANNOT BE COVPLI ED W TH UNLESS
ADDI TI ONAL PERSONNEL ARE HI RED. THE FUNCTI ONS IN TH S PARAGRAPH MNAY BE
CONSCLI DATED | N ONE EXI STI NG EMPLOYEE FOR APPROPRI ATE SI ZED AGENCI ES;

(E) MAKE WRI TTEN MATERI ALS AVAI LABLE TO ALL EMPLOYEES AND APPLI CANTS
| NFORM NG THEM OF THE VARI ETY OF EQUAL EMPLOYMENT OPPORTUNI TY PROGRAMS
AND ADM NI STRATI VE AND JUDI Cl AL REMEDI AL PROCEDURES AVAI LABLE TO THEM
AND PROM NENTLY POST SUCH WRI TTEN MATERI ALS N ALL PERSONNEL AND EEO
OFFI CES AND THROUGHOUT THE WORKPLACE;

(F) ENSURE THAT FULL COOPERATION IS PROVI DED BY ALL AGENCY EMPLOYEES
TO EEO COUNSELORS, AGENCY EEO PERSONNEL, AND EEO | NVESTI GATORS IN THE
PROCESSI NG AND RESOLUTION OF PRE-COVPLAINT MATTERS AND COVPLAI NTS
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| NVOLVI NG THE AGENCY AND THAT FULL COOPERATION IS PROVIDED TO THE
COM SSION IN THE COURSE OF APPEALS, | NCLUDI NG GRANTI NG | NVESTI GATORS
AND THE COMM SSI ON ROUTI NE ACCESS TO PERSONNEL, EMAI L, AND OTHER RECORDS
OF THE AGENCY WHEN REQUI RED I N CONNECTI ON W TH AN | NVESTI GATI ON; AND

(G PUBLICIZE TO ALL EMPLOYEES AND POST AT ALL TI MES THE NAMES, BUSI -
NESS TELEPHONE NUVBERS AND BUSI NESS ADDRESSES OF THE EEO COUNSELORS
(UNLESS THE COUNSELI NG FUNCTI ON | S CENTRALI ZED, I N WHI CH CASE ONLY ONE
TELEPHONE NUMBER AND ADDRESS NEED BE PUBLI Cl ZED AND PCSTED), A NOTI CE OF
THE TIME LIMTS AND THE NECESSITY OF CONTACTING A COUNSELOR BEFORE
FILING A COWVPLAI NT, AND THE TELEPHONE NUVBERS AND ADDRESSES OF THE EEO
DI RECTOR, EEO OFFI CER OR OFFI CERS AND SPECI AL EMPHASI S PROGRAM MANAGERS,
OR OTHER PERSON RESPONSI BLE FOR EEO MATTERS.

3. UNDER EACH AGENCY PROGRAM THE EEO DI RECTOR SHALL BE RESPONSI BLE
FOR:

(A) ADVI SING THE HEAD OF THE AGENCY W TH RESPECT TO THE PREPARATI ON OF
EQUAL EMPLOYMENT OPPORTUNI TY PLANS, PROCEDURES, REGULATI ONS, REPORTS AND
OTHER MATTERS PERTAI NI NG TO THE PQOLI CY SET FORTH | N SECTI ON TWO HUNDRED
El GHTY OF TH' S ARTI CLE AND THE AGENCY PROGRAM

(B) EVALUATI NG FROM TI ME TO TI ME THE SUFFI Cl ENCY OF THE TOTAL ACGENCY
PROGRAM FOR EEO AND REPCORTI NG TO THE HEAD OF THE AGENCY W TH RECOMVENDA-
TIONS AS TO ANY | MPROVEMENT OR CORRECTI ON NEEDED, | NCLUDI NG REVMEDI AL OR
DI SCI PLI NARY ACTI ON W TH RESPECT TO MANAGERI AL, SUPERVI SORY OR OTHER
EMPLOYEES WHO HAVE FAI LED I N THEI R RESPONSI Bl LI Tl ES;

(©O WHEN AUTHORIZED BY THE HEAD OF THE AGENCY, MAKI NG CHANGES I N
PROGRAMS AND PROCEDURES DESI GNED TO ELI M NATE DI SCRI M NATORY PRACTI CES
AND TO | MPROVE THE AGENCY' S PROGRAM FOR EQUAL EMPLOYMENT OPPORTUNI TY;

(D) PROVIDING FOR COUNSELING OF AGGRIEVED |INDIVIDUALS AND FOR THE
RECEI PT AND PROCESSI NG OF | NDI VI DUAL AND CLASS COVPLAINTS OF DI SCRI M -
NATI ON; AND

(E) ASSURI NG THAT | NDI VIDUAL COWPLAINTS ARE FAIRLY AND THOROUGHLY
| NVESTI GATED AND THAT THE AGENCY COOPERATES W TH THE | NVESTIGATION IN A
TI MELY MANNER | N ACCORDANCE W TH THI S ARTI CLE.

4, THE COW SSI ON SHALL PROVI DE DI RECTI VES, | NSTRUCTI ONS, FORMS AND
OTHER MATERI ALS AS NEEDED TO CARRY QUT THE COWANDS AND OBJECTIVES OF
TH S ARTI CLE.

S 280-D. AGENCY PROCESSI NG. 1. EACH AGENCY SHALL ADOPT PROCEDURES FOR
PROCESSI NG | NDI VI DUAL AND CLASS COVPLAI NTS OF DI SCRIM NATION THAT ARE
CONSI STENT W TH THE REQU REMENTS OF THIS ARTICLE AND WTH THE
| NSTRUCTI ONS FOR COVPLAI NT PROCESSI NG AS SET FORTH I N DI RECTI VES OF THE
NEW YORK STATE COWM SSI ON ON HUVAN RI GHTS.

2. THE COW SSION SHALL PERI ODI CALLY REVIEW AGENCY RESOQURCES AND
PROCEDURES TO ENSURE COWVPLI ANCE WTH THI S ARTI CLE.

S 280-E. PRE- COVPLAI NT PROCESSI NG 1. AGGERI EVED PERSONS WHO BELI EVE
THEY HAVE SUFFERED DI SCRI M NATI ON OR RETALI ATI ON PRCHI BI TED | N THE NEW
YORK STATE HUVAN RI GHTS LAW MUST CONSULT AN EEO COUNSELOR PRIOR TO
FI LI NG A COVPLAI NT | N ORDER TO TRY TO | NFORVALLY RESOLVE THE MATTER.

2. EACH AGENCY SHALL MAKE SUCH A COUNSELOR AVAI LABLE TO SUCH PERSON,
PROVI DED, HOWNEVER, THAT SUCH EEO COUNSELOR MUST NOTI FY SUCH PERSON IN A
WRI TI NG SI GNED BY THAT PERSON OR H S OR HER REPRESENTATI VE THE RI GHT TO
UTI LI ZE AS AN ALTERNATI VE AN EEO COUNSELOR PROVIDED BY THE NEW YORK
STATE COW SSI ON ON HUVAN RI GHTS.

3. AN AGGRI EVED PERSON MUST I NI TI ATE CONTACT WTH A COUNSELOR W THI N
Nl NETY DAYS OF THE DATE OF THE MATTER ALLEGED TO BE DI SCRI M NATORY. THE
Nl NETY DAYS SHALL RUN FROM THE TI ME WHEN THE AGGRI EVED PERSON KNEW OR
SHOULD HAVE KNOWN THROUGH | NFORMATI ON READI LY AVAI LABLE TO H M OR HER
THAT THE DI SCRI M NATORY ACT OR CHALLENGED PERSONNEL ACTI ON HAD OCCURRED.
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4. THE AGENCY OR THE COWM SSI ON SHALL EXTEND THE NI NETY DAY TIME LIMT
N SUBDI VI SION THREE OF THI S SECTI ON WHEN THE | NDI VI DUAL SHONS THAT HE
OR SHE WAS NOT NOTIFIED OF THE TIME LIMTS, THAT DESPI TE DUE DI LI GENCE
HE OR SHE WAS PREVENTED BY Cl RCUMSTANCES BEYOND H' S OR HER CONTROL FROM
CONTACTING THE COUNSELOR WTH N THE TIME LIMTS, OR FOR OTHER REASONS
CONSI DERED SUFFI CI ENT BY THE AGENCY OR THE COWM SSI ON.

5. AT THE I NI TI AL COUNSELI NG SESSI ON, COUNSELORS MJST ADVI SE | NDI VI D-
UALS IN WRITING OF THEIR RIGHTS AND RESPONSI BI LI TI ES, | NCLUDI NG THE
RI GHT TO REQUEST AN | NVESTI GATI ON, THE RI GHT TO REQUEST A HEARING  THE
DUTY TO M TI GATE DAMAGES, ADM NI STRATI VE AND COURT Tl ME FRAMES, AND THAT
ONLY THE CLAI M5 RAI SED | N PRE- COMPLAI NT COUNSELI NG, OR | SSUES OR CLAI M5
LI KE, OR RELATED TO, |SSUES OR CLAIMS RAISED IN PRE-COVWPLAINT COUN-
SELI NG  MAY BE ALLEGED I N A SUBSEQUENT COWMPLAI NT FI LED W TH THE AGENCY,
EXCEPT AS PROVI DED HEREI' N. COUNSELORS MUST ADVI SE I NDI VIDUALS OF THEIR
DUTY TO KEEP THE AGENCY AND COWMM SSI ON | NFORVED OF THEI R CURRENT ADDRESS
AND, VWHERE APPLI CABLE, TO SERVE COPI ES OF RELEVANT PAPERS ON THE AGENCY.
THE NOTICE SHALL INCLUDE A NOIICE OF THE RIGHT TO FILE A CLASS
COWPLAI NT. | F THE AGGRI EVED PERSON | NFORMS THE COUNSELOR THAT HE OR SHE
WSHES TO FILE A CLASS COVPLAI NT, THE COUNSELOR SHALL EXPLAIN THE CLASS
COVPLAI NT PROCEDURES AND THE RESPONSI BI LI TI ES OF A CLASS AGENT.

6. COUNSELORS SHALL ADVI SE AGGRI EVED PERSONS THAT, WHERE THE AGENCY
AGREES TO OFFER ALTERNATI VE DI SPUTE RESOLUTI ON | N THE PARTI CULAR CASE,
THEY MAY CHOOSE BETWEEN PARTI CI PATI ON | N THE ALTERNATI VE DI SPUTE RESQOL-
UTI ON PROGRAM AND THE COUNSELI NG ACTI VI TI ES PROVI DED FOR HEREI N.

7. COUNSELORS SHALL CONDUCT COUNSELI NG ACTI VI TIES | N ACCORDANCE W TH
THE DI RECTI VES OF THE COW SSI ON.

8. WHEN ADVI SED THAT A COWPLAINT HAS BEEN FILED BY AN AGGRI EVED
PERSON, THE COUNSELOR SHALL SUBM T A WRI TTEN REPORT W THI N FI FTEEN DAYS
TO THE AGENCY OFFI CE THAT HAS BEEN DESI GNATED TO ACCEPT COVPLAI NTS AND
THE AGGRI EVED PERSON CONCERNI NG THE | SSUES DI SCUSSED AND ACTI ONS TAKEN
DURI NG COUNSELI NG  THE AGGRI EVED PERSON MAY RESPOND W TH ANY OBJECTI ONS
THAT THE COUNSELOR S REPORT DCOES NOT FAI RLY EXPRESS THE | SSUES DI SCUSSED
AND THE ACTI ONS TAKEN DURI NG COUNSELI NG

9. UNLESS THE AGGRI EVED PERSON AGREES IN WRITING TO A LONGER COUN-
SELING PERI OD, OR THE AGGERI EVED PERSON CHOOSES AN ALTERNATI VE DI SPUTE
RESCLUTI ON PROCEDURE PROVI DED BY THE AGENCY, THE COUNSELCOR SHALL CONDUCT
THE FI NAL | NTERVI EWW TH THE AGGRI EVED PERSON W THI N THI RTY DAYS OF THE
DATE THE AGGERI EVED PERSON CONTACTED THE EEO OFFI CE TO REQUEST COUN-
SELING | F THE MATTER HAS NOT BEEN RESOLVED, THE AGGRI EVED PERSON SHALL
BE INFORVED IN WRITING BY THE COUNSELOR, NOT LATER THAN THE THI RTI ETH
DAY AFTER CONTACTI NG THE COUNSELOR, OF THE RIGHT TO FILE A DI SCRIM -
NATI ON COWMPLAI NT. THE NOTI CE SHALL | NFORM THE COWMPLAI NANT OF THE RI GHT
TO FI LE A DI SCRI M NATI ON COVPLAI NT WTH N THI RTY DAYS OF RECEI PT OF THE
NOTI CE, OF THE APPROPRI ATE OFFI CI AL W TH WHOM TO FI LE A COVPLAI NT, AND
OF THE COWVPLAI NANT' S DUTY TO ASSURE THAT THE AGENCY 1S | NFORVED | MVE-
DI ATELY | F THE COVPLAI NANT RETAI NS COUNSEL OR A REPRESENTATI VE.

10. PRROR TO THE END OF THE TH RTY DAY COUNSELING PERI OD, THE
AGGRI EVED PERSON MAY AGREE IN WRI TING WTH THE AGENCY TO POSTPONE THE
FI NAL | NTERVI EW AND EXTEND THE COUNSELI NG PERI GD FOR AN ADDI TI ONAL PERI -
G OF NO MRE THAN SIXTY DAYS, WH CH SHALL EXTEND THE TI ME BY LI KE
AMOUNT FOR ANY OTHER NOTI CES CALLED FOR I N THI S SECTI ON.

11. VWHERE THE AGGRI EVED PERSON CHOOSES TO PARTI Cl PATE I N AN ALTERNA-
TI'VE DI SPUTE RESOLUTI ON PROCEDURE | N ACCORDANCE W TH THI S SECTI ON, THE
PRE- COVPLAI NT PROCESSI NG PERI OD SHALL BE NI NETY DAYS. |IF THE CLAIM HAS
NOT BEEN RESOLVED BEFORE THE NI NETI ETH DAY, THE NOTI CE OF RIGHT TO FI LE
A COVPLAI NT SHALL BE | SSUED.
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12. THE COUNSELOR SHALL NOT ATTEMPT IN ANY WAY TO RESTRAIN THE
AGGRI EVED PERSON FROM FI LI NG A COVPLAI NT. THE COUNSELOR SHALL NOT REVEAL
THE | DENTITY OF AN AGCGRI EVED PERSON WHO CONSULTED THE COUNSELCOR, EXCEPT
VWHEN AUTHORI ZED TO DO SO BY THE AGGRI EVED PERSON, OR UNTIL THE AGENCY
HAS RECEIVED A DI SCRI M NATI ON COVPLAI NT UNDER THI S SECTI ON FROM THAT
PERSON | NVOLVI NG THAT SAME MATTER.

S 280-F. | NDI VI DUAL COVPLAI NTS. 1. A COVPLAI NT MUST BE FILED WTH THE
AGENCY THAT ALLEGEDLY DI SCRI M NATED AGAI NST THE COVPLAI NANT. SUCH AGENCY
SHALL FILE A COPY OF THE COVPLAINT WTH THE COWM SSI ON W TH NOTI CE TO
THE COVPLAI NANT. SHOULD THE AGENCY FAIL TO FILE A COPY OF THE COVPLAI NT
TO THE COMWM SSI ON, ALL DEADLI NES SET FORTH HEREIN SHALL BE EXTENDED
UNTIL THE TI ME OF SUCH TRANSM SSI ON. AN | NDI VI DUAL COVPLAI NANT NAY ALSO
FILE A COPY OF THE COVMPLAI NT WTH THE COW SSI ON.

2. A COWPLAI NT MJUST BE FILED WTHI N TH RTY DAYS OF RECEIPT OF THE
NOTI CE REQUI RED BY SUBDI VI SI ON NI NE OF SECTI ON TWO HUNDRED El GHTY-E OF
TH S ARTI CLE.

3. A COWPLAI NT MUST CONTAI N A SI GNED STATEMENT FROM THE PERSON CLAI M
I NG TO BE AGGRI EVED OR OF AN ATTORNEY REPRESENTI NG THAT HE OR SHE IS THE
ATTORNEY FOR THE AGGERI EVED PERSON. TH S STATEMENT MJUST BE SUFFI Cl ENTLY
PRECI SE TO | DENTI FY THE AGGRI EVED | ND VIDUAL AND THE AGENCY AND TO
DESCRI BE GENERALLY THE ACTI ON OR ACTI ONS OR PRACTI CE OR PRACTI CES THAT
FORM THE BASI S OF THE COVPLAI NT. THE COWPLAI NT MJUST ALSO CONTAIN A TELE-
PHONE NUMBER AND ADDRESS WHERE THE COVPLAI NANT OR THE REPRESENTATI VE CAN
BE CONTACTED. THE COWVPLAI NT SHOULD ALSO | NCLUDE A LI ST OF WTNESSES TO
BE CONTACTED DURING THE | NVESTI GATI ON AND A BRI EF DESCRI PTI ON OF THE
RELEVANT | NFORVATI ON KNOMWN TO EACH.

4. A COVPLAI NANT MAY AMEND A COWPLAINT AT ANY TIME PRIOR TO THE
CONCLUSION OF THE | NVESTI GATION TO | NCLUDE | SSUES OR CLAI MS LI KE OR
RELATED TO THOSE RAI SED I N THE COVPLAI NT. AFTER REQUESTI NG A HEARING A
COVPLAI NANT  MAY FILE A MOTI ON WTH THE ADM NI STRATI VE JUDGE TO AMEND A
COVPLAI NT TO | NCLUDE | SSUES OR CLAI M5 LI KE OR RELATED TO THOSE RAI SED | N
THE COVPLAI NT.

5. THE AGENCY SHALL ACKNOWLEDGE RECEI PT OF A COVPLAI NT OR AN AMENDMENT
TO A COVMPLAI NT I N VWRI TI NG AND | NFORM THE COVPLAI NANT OF THE DATE ON
VWH CH THE COVPLAI NT OR AMENDMENT WAS FI LED. THE AGENCY SHALL ADVI SE THE
COVPLAI NANT IN THE ACKNOALEDGVENT OF HI'S OR HER RIGHT TO A HEARI NG AND
THE COMM SSION' S ADDRESS WHERE A REQUEST FOR A HEARI NG SHALL BE SENT.
SUCH ACKNOW.EDGVENT SHALL ALSO ADVI SE THE COMPLAI NANT THAT:

(A) THE COVPLAI NANT HAS THE RI GHT TO APPEAL THE FINAL ACTION ON OR
DI SM SSAL OF A COVPLAI NT TO THE COWM SSI ON;  AND

(B) THE AGENCY |S REQUI RED TO I NI TI ATE AN | MPARTI AL AND APPROPRI ATE
I NVESTI GATI ON OF THE COVPLAI NT W THI N ONE HUNDRED EI GHTY DAYS OF THE
FILING OF THE COWPLAINT UNLESS THE PARTI ES AGREE I N WRI TI NG TO EXTEND
THE TI ME PERI OD. WHEN A COVPLAI NT HAS BEEN AMENDED, THE | NVESTI GATOR
SHALL COWPLETE H'S OR HER | NVESTI GATI ON W THI N ONE HUNDRED EI GHTY DAYS
AFTER THE LAST AMENDMVENT TO THE COMPLAI NT OR THREE HUNDRED SI XTY DAYS
AFTER THE FI LI NG OF THE ORI G NAL COVPLAI NT, WH CHEVER | S EARLI ER, EXCEPT
THAT THE COVPLAI NANT MAY REQUEST A HEARI NG FROM AN ADM NI STRATI VE JUDGE
ON THE CONSOLI DATED COWMPLAI NTS ANY TI ME AFTER ONE HUNDRED EI GATY DAYS
FROM THE DATE OF THE FI RST FI LED COVPLAI NT.

S 280-G DI SM SSALS OF COVPLAINTS. 1. PRIOR TO A REQUEST FOR A HEARI NG
IN A CASE, THE AGENCY SHALL DI SM SS AN ENTI RE COVPLAI NT THAT:

(A) FAILS TO ALLECE FACTS ASSERTI NG A CLAIM OF DI SCRI M NATI ON THAT IS
COGNI ZABLE UNDER THE HUMAN RI GHTS LAW THE EQUAL PAY ACT, OR ARTICLE
TWENTY- THREE-A OF THE CORRECTI ON LAW OR STATES THE SAME CLAI M THAT | S
PENDI NG BEFORE OR HAS ALREADY BEEN DECI DED BY THE AGENCY OR COW SSI ON;
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(B) FAILS TO COWLY W TH APPLI CABLE TIME LIMTS, AS EXTENDED, OR THAT
RAI SES A MATTER THAT HAS NOT BEEN BROUGHT TO THE ATTENTI ON OF A COUNSE-
LOR AND IS NOT LI KE OR RELATED TO A MATTER THAT HAS BEEN BROUGHT TO THE
ATTENTI ON OF A COUNSELOR;

(O IS THE BASIS OF A PENDING ClIVIL ACTION I N THE NEW YORK STATE
SUPREME COURT I N WHI CH THE COVPLAI NANT | S A PARTY, OR THAT WAS THE BASI S
OF A PRROR CIVIL ACTI ON DECI DED BY THE NEW YORK STATE SUPREME COURT | N
VWH CH THE COVPLAI NANT WAS A PARTY. AN AGGRI EVED | NDI VI DUAL SHALL RETAIN
THE RIGHT TOBRING A CQVIL ACTION IN NEW YORK STATE SUPREME COURT
CONCERNI NG THE SUBJECT MATTER OF THE COVPLAI NT | F THE | NVESTI GATI ON OF
THE COVPLAINT IS NOT COVWPLETED W THI N ONE HUNDRED EIGHTY DAYS OF THE
COWPLAINT, |F THE COVWPLAINT |S NOI' AMENDED, OR, |IF THE COVWPLAINT IS
AMENDED, W THI N THE EARLI ER OF ONE HUNDRED ElI GHTY DAYS AFTER THE LAST
AMENDMENT TO THE COVPLAI NT OR THREE HUNDRED SI XTY DAYS AFTER THE FI LI NG
OF THE ORI G NAL COVPLAI NT, OR A HEARI NG HAS NOI' BEEN COMVENCED W THI N
ONE HUNDRED EI GHTY DAYS OF THE REQUEST FOR SANME;

(D) RAI'SES THE MATTER I N A NEGOTI ATED GRI EVANCE PROCEDURE THAT PERM TS
ALLEGATI ONS OF DI SCRI M NATI ON AS DESCRI BED I N THI S ARTI CLE;

(E) 1'S MOOT ON THE GROUND THAT THE REMEDY REQUESTED BY THE COWPLAI NANT
HAS ALREADY BEEN ADOPTED BY THE AGENCY;

(F) CANNOT BE PURSUED BECAUSE THE COWVPLAI NANT CANNOT BE LOCATED,
PROVI DED THAT REASONABLE EFFORTS HAVE BEEN MADE TO LOCATE THE COWMPLAI N-
ANT AND THE COMPLAI NANT HAS NOT RESPONDED W THI N THI RTY DAYS TO A NOTI CE
OF PROPOSED DI SM SSAL SENT TO HI'S OR HER LAST KNOMN ADDRESS;

(G THE AGENCY HAS PROVI DED THE COVPLAI NANT W TH A WRI TTEN REQUEST TO
PROVI DE RELEVANT | NFORVATI ON OR OTHERW SE PROCEED W TH THE COVPLAI NT,
AND THE COWPLAI NANT HAS FAILED TO RESPOND W THI N THI RTY DAYS OF I TS
RECEI PT. A COVPLAI NT MAY BE DI SM SSED FOR FAI LURE TO COOPERATE, BUT MJST
BE ADJUDI CATED | F SUFFI CI ENT | NFORVATI ON FOR THAT PURPCSE 1S ALREADY
AVAI LABLE NOTW THSTANDI NG THE COVPLAINANT'S FAILURE TO RESPOND TO
FURTHER REQUESTS FOR | NFORVATI ON; OR

(H) ALLEGES DI SSATI SFACTI ON W TH THE PROCESSI NG OF A PREVI QUSLY FI LED
COVPLAI NT TO WH CH THE PROCEDURES OF THI S ARTI CLE ARE APPLI CABLE.

2. VWHERE THE AGENCY BELI EVES THAT SOME BUT NOT ALL OF THE CLAIMS IN A
COVPLAI NT SHOULD BE DI SM SSED FOR THE REASONS CONTAI NED | N PARAGRAPH ( A)
OF SUBDIVISION ONE OF THI'S SECTION, THE AGENCY SHALL NOTIFY THE
COVPLAINANT IN VWRITING OF |ITS DETERM NATION, THE RATI ONALE FOR THAT
DETERM NATI ON, AND THAT THOSE CLAIMS W LL NOT BE | NVESTI GATED, AND SHALL
PLACE A COPY OF THE NOTI CE | N THE | NVESTI GATI VE FI LE.

3. AN AGCRI EVED PERSON MAY REQUEST REVIEW OF A DETERM NATI ON UNDER
SUBDIVISION TWO O THIS SECTION BY AN ADM N STRATI VE JUDCGE | F THE
COVPLAINT IS DISM SSED IN I TS ENTIRETY. IF A PORTION OF A COWLAINT IS
DI SM SSED, THE REMAI NDER SHALL PROCEED TO | NVESTI GATI ON AND THE DI SM SS-
AL OF A PORTION OF THE COVPLAI NT SHALL BE REVI EWABLE BY AN ADM NI STRA-
TI' VE JUDGE WHEN A HEARI NG | S REQUESTED ON THE REMAI NDER OF THE COVPLAI NT
AFTER THE | NVESTI GATI ON | S COWPLETE.

S 280-H I NVESTIGATION OF COWLAINTS. 1. THE |INVESTIGATION OF
COVPLAI NTS SHALL BE CONDUCTED BY AN | NVESTI GATOR APPROVED BY THE COW S-
SI ON. SUCH | NVESTI GATOR MAY BE AN EMPLOYEE OF THE AGENCY BUT IN NO
EVENT MAY THE AGENCY APPO NT AN | NVESTI GATOR NOT APPROVED BY THE COW S-
SI ON.

2. THE COWM SSI ON SHALL PROMULGATE REGULATIONS TO ASSURE THAT THE
I NVESTI GATION IS CONDUCTED I N AN | NDEPENDENT MANNER NOT SUBJECT TO
I NFLUENCE BY THE AGENCY. | N ACCORDANCE W TH SUCH REGULATI ONS, THE | NVES-
TI GATOR SHALL DEVELOP AN | MPARTI AL AND APPROPRI ATE FACTUAL RECORD UPON
VWH CH TO MAKE FI NDI NGS ON THE CLAI MS RAI SED BY THE WRI TTEN COVPLAI NT. AN
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APPROPRI ATE FACTUAL RECORD | S ONE THAT ALLOANS A REASONABLE FACT FI NDER
TO DRAW CONCLUSI ONS AS TO WHETHER DI SCRI M NATI ON  OCCURRED. I NVESTI -
GATORS MAY USE | NTERVI EW5, AN EXCHANGE OF LETTERS OR MEMORANDA, | NTERRO-
GATORI ES, FACT-FI NDING CONFERENCES OR ANY OTHER FACT- FI NDI NG METHODS
THAT EFFI CI ENTLY AND THOROUGHLY ADDRESS THE MATTERS AT | SSUE.

3. I NVESTI GATORS MAY NOT RELY ON STATEMENTS FROM W TNESSES W THOUT
OBTAINING THE WTNESS S SI GNATURE ON THE STATEMENT UNDER OATH FROM A
NOTARY PUBLI C.  ANY SUCH STATEMENT MUST | NCLUDE AN ACKNOW.EDGEMENT BY
THE WTNESS THAT THE STATEMENT 1S THE WTNESS S OMWN WORDS, THAT THE
W TNESS HAS NOT BEEN THREATENED OR COERCED I NTO MAKING THE STATEMENT,
AND THAT THE W TNESS HAS BEEN ADVI SED THAT A W TNESS CANNOT BE RETALI -
ATED AGAI NST FOR PARTI Cl PATI NG | N AN EEO | NVESTI GATI ON.

4. VWHEN THE COWMPLAI NANT, OR THE ACGENCY AGAINST VHICH A COWLAINT | S
FILED, OR | TS EMPLOYEES FAI L W THOUT GOOD CAUSE SHOM TO RESPOND FULLY
AND I'N TI MELY FASH ON TO REQUESTS BY THE | NVESTI GATOR FOR DOCUMENTS,
RECORDS, COVPARATI VE DATA, STATISTICS, AFFIDAVITS, OR THE ATTENDANCE OF
W TNESS OR W TNESSES, THE | NVESTI GATOR MUST NOTE THAT FACT.

5. THE I NVESTI GATOR, THE ADM NI STRATI VE JUDGE, OR THE COWM SS| ON SHALL
ON APPEAL, | N APPROPRI ATE Cl RCUMSTANCES:

(A) DRAW AN ADVERSE | NFERENCE THAT THE REQUESTED | NFORMATION, OR THE
TESTI MONY OF THE REQUESTED W TNESS, WOULD HAVE REFLECTED UNFAVORABLY ON
THE PARTY REFUSI NG TO PROVI DE THE REQUESTED | NFORNMATI ON,

(B) CONSI DER THE MATTERS TO WHI CH THE REQUESTED | NFORVATI ON OR TESTI -
MONY PERTAINS TO BE ESTABLI SHED | N FAVOR OF THE OPPCOSI NG PARTY;

(© EXCLUDE OTHER EVI DENCE OFFERED BY THE PARTY FAI LI NG TO PRODUCE THE
REQUESTED | NFORMATI ON OR W TNESS;

(D) ISSUE A DECISION FULLY OR PARTIALLY I N FAVOR OF THE OPPCSI NG
PARTY, OR;

(E) TAKE SUCH OTHER ACTI ONS AS | T DEEMS APPROPRI ATE.

6. NO PERSON SHALL | NVESTI GATE ANY CLAI M UNLESS SUCH PERSON HAS APPRO-
PRI ATE QUALI FI CATI ONS MEETI NG CRI TERI A ESTABLI SHED BY THE COVM SSI ON AND
IS ON A LI ST OF APPROVED | NVESTI GATORS ESTABLI SHED BY THE COWM SSI ON.

7. THE I NVESTI GATOR SHALL COVPLETE HI' S OR HER | NVESTI GATI ON W THI N ONE
HUNDRED EI GHTY DAYS OF THE DATE OF FI LI NG OF AN | NDI VI DUAL COVPLAI NT. BY
VWRI TTEN AGREEMENT WTHI N SUCH TIME PERI OD, THE COVWPLAI NANT AND THE
RESPONDENT AGENCY MAY VOLUNTARI LY EXTEND THE TI ME PERI OD FOR NOT MCORE
THAN AN ADDI TI ONAL NI NETY DAYS.

8. WTH N ONE HUNDRED EI GHTY DAYS FROM THE FI LI NG OF THE COMPLAI NT, OR
VWHERE A COWPLAI NT WAS AMENDED, W THI N THE EARLI ER OF ONE HUNDRED EI GHTY
DAYS AFTER THE LAST AVENDMENT TO THE COVPLAI NT OR THREE HUNDRED SI XTY
DAYS AFTER THE FI LI NG OF THE ORI G NAL COVPLAI NT, THE | NVESTI GATOR SHALL
PROVI DE THE COVPLAI NANT AND THE AGENCY WTH A COPY OF H S OR HER DECI -
SION AND A COVPLETE UNSANI TI ZED COPY OF THE | NVESTI GATIVE FILE, AND
SHALL NOTI FY THE COWPLAI NANT THAT, W TH N TH RTY DAYS OF RECEI PT OF THE
I NVESTI GATI VE FI LE, THE COVPLAI NANT HAS THE RI GHT TO REQUEST A HEARI NG
AND DECISION FROM AN ADM NI STRATI VE JUDGE OF THE COWM SSI ON WHO SHALL
CONSI DER THE MATTER DE NOVO ON THE RECORD COWPI LED BY THE | NVESTI GATOR
TOGETHER W TH ALL EVI DENCE OFFERED BY THE PARTI ES AT THE HEARI NG

9. THE I NVESTI GATOR SHALL STATE WHETHER OR NOT THERE | S PROBABLE CAUSE
TO BELI EVE DI SCRI M NATI ON OR RETALI ATI ON OCCURRED.

10. EI' THER THE AGENCY OR THE COVPLAI NANT MAY REQUEST AN ADM NI STRATI VE
HEARI NG CONCERNING THE MATTER. |IF THERE IS A FI NDI NG OF NO PROBABLE
CAUSE, AND THE COVPLAI NANT DOES NOI' REQUEST A HEARING THEN THE
COWVPLAI NT  SHALL BE DI SM SSED, AND SUCH DI SM SSAL SHALL NOT BE APPEALA-
BLE. IF THERE IS A FI NDI NG OF PROBABLE CAUSE, AND THE AGENCY CHOOSES TO
ADOPT THAT FI NDI NG AS FI NAL AGENCY ACTI ON, THEN THE AGENCY MJUST PROVI DE
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A REMEDY TO THE COVPLAI NANT. | F THE COVPLAI NANT IS DI SSATI SFI ED W TH THE
REVEDY, THE COVPLAI NANT NMAY REQUEST A HEARI NG AT WH CH ONLY THE REMEDY
WLL BE AT | SSUE.

11. VWHERE THE COWVPLAI NANT HAS RECEI VED THE NOTI CE REQUI RED I N SUBDI VI -
SION EIGHT OF TH'S SECTI ON OR AT ANY Tl ME AFTER ONE HUNDRED EI GHTY DAYS
HAVE ELAPSED FROM THE FILING O THE COWLAINT, OR |F AN AMENDED
COVPLAI NT  HAS BEEN FI LED, WTH N THE EARLI ER OF ONE HUNDRED EI GHTY DAYS
AFTER THE LAST AMENDMVENT TO THE COMPLAI NT OR THREE HUNDRED SI XTY DAYS
AFTER THE FI LI NG OF THE ORI G NAL COVPLAI NT, THE COVPLAI NANT NAY REQUEST
A HEARI NG BY SUBM TTI NG A WRI TTEN REQUEST FOR A HEARI NG DI RECTLY TO THE
COM SSION' S OFFICE |INDICATED IN THE | NVESTI GATOR S DECI SI ON. THE
COMW SSI ON SHALL NOTI FY THE AGENCY THAT A HEARING HAS BEEN REQUESTED.
WTH N FIFTEEN DAYS OF RECEI PT OF A COPY OF THE REQUEST FOR A HEARI NG,
THE AGENCY SHALL PROVI DE A COPY OF THE COVPLAINT FILE TO THE COWM SSI ON.

S 280-1. HEARINGS. 1. WHEN A COWVPLAI NANT OR THE ACENCY REQUESTS A
HEARI NG THE COWM SSI ON SHALL APPO NT AN ADM NI STRATI VE JUDGE TO CONDUCT
A  HEARI NG | N ACCORDANCE W TH THI S SECTI ON. UPON APPO NTMENT, THE ADM N-
| STRATI VE JUDGE SHALL ASSUME FULL RESPONSI BI LI TY FOR THE ADJUDI CATI ON OF
THE COVPLAI NT, | NCLUDI NG OVERSEEI NG THE DEVELOPMENT OF THE RECORD. THE
ADM NI STRATI VE JUDGE SHALL DECI DE THE MATTERS RAI SED | N THE COVPLAI NT DE
NOVO W THOUT REGARD TO ANY FIND NGS OF THE | NVESTI GATOR, PROVI DED,
HOANEVER, THAT ALL MATERI ALS I N THE | NVESTI GATI VE FI LE SHALL BE CONSI D-
ERED TO DETERM NE WHETHER SUCH MATERI ALS CONSTI TUTE ADM SSI BLE EVI DENCE.

2. VWHEN A PARTY |S REPRESENTED BY COUNSEL, THE AGENCY NMAY MAKE AN
OFFER OF RESOLUTI ON TO A COVPLAI NANT AND SUCH OFFER MAY BE ACCEPTED
W THOUT | NVOLVEMENT OF THE ADM N STRATIVE JUDGE. VWHEN A PARTY | S NOT
REPRESENTED BY COUNSEL, THE AGENCY NMAY MAKE AN OFFER OF RESOLUTION TO A
COVPLAI NANT, BUT THE ADM NI STRATI VE JUDGE MJUST REVI EW AND APPROVE THE
OFFER FOR FAI RNESS UNDER ALL THE Cl RCUMSTANCES | NCLUDI NG THE ESTI MATED
LI KELI HOOD THAT THE COVPLAI NANT OR THE AGENCY NMAY OR MAY NOT PREVAI L AT
A HEARI NG ANY RESULTANT SETTLEMENT MAY BE CONFI DENTI AL | F THE COVPLAI N-
ANT AND THE AGENCY AGREE AND THE ADM NI STRATI VE JUDGE, ON APPLI CATI ON BY
THE PARTI ES, FINDS THAT CONFI DENTI ALITY IS I N THE REASONABLE | NTEREST OF
THE COVPLAI NANT.

3. THE ADM NI STRATI VE JUDGE SHALL NOTI FY THE PARTIES OF THE RIGHT TO
SEEK DI SCOVERY PRI OR TO THE HEARI NG AND MAY | SSUE SUCH DI SCOVERY ORDERS
AS ARE APPROPRI ATE. UNLESS THE PARTI ES AGREE I N WRI TI NG CONCERNI NG THE
METHODS AND SCOPE OF DI SCOVERY, THE PARTY SEEKING DI SCOVERY SHALL
REQUEST AUTHCRI ZATI ON FROM THE ADM NI STRATI VE JUDGE PRI OR TO COVMENCI NG
DI SCOVERY ON THE GROUND THAT THE REQUESTED | NFORVATI ON WAS NOT SUFFI -
Cl ENTLY DEVELOPED IN THE I NVESTI GATI VE FILE OR TO CONFIRM FACTS THAT
WERE CONTESTED | N THE | NVESTI GATI ON. THE ADM NI STRATI VE JUDGE NMAY LIMT
DI SCOVERY TO MATTERS NOT SUFFI Cl ENTLY DEVELOPED IN THE | NVESTI GATI VE
FILE OR TO FACTS THAT REMAIN CONTESTED FOLLOW NG THE | NVESTI GATI ON.
EVI DENCE MAY BE DEVELOPED THROUGH | NTERROGATCORI ES, DEPCSI TI ONS, AND
REQUESTS FOR ADM SSI ONS, STl PULATI ONS, OR PRODUCTI ON OF DOCUMENTS. I T
SHALL BE GROUNDS FOR OBJECTI ON TO PRODUCI NG EVI DENCE THAT THE | NFORVA-
TION SOQUGHT BY EITHER PARTY | S | RRELEVANT, UNDULY BURDENSOVE, REPETI -
TIQUS, OR PRI VI LEGED. AGENCI ES MAY NOTI' ASSERT AS PRI VILEGED | NTERNAL
DECI SI ON- MAKI NG PROCESSES, EXCEPT THAT CONSULTATI ONS W TH COUNSEL ARE
PRI VI LEGED.

4. AGENCI ES SHALL PROVI DE FOR THE ATTENDANCE AT A HEARING OF ALL
EMPLOYEES APPROVED AS W TNESSES BY AN ADM NI STRATI VE JUDGE. ATTENDANCE
AT HEARINGS WLL BE LIMTED TO PERSONS DETERM NED BY THE ADM NI STRATI VE
JUDGE TO HAVE DI RECT, PERSONAL KNOW.EDGE RELATI NG TO THE COWMPLAI NT. THE
ADM NI STRATI VE JUDGE SHALL HAVE THE POVNER TO REGULATE THE CONDUCT OF A
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HEARING LIMT THE NUMBER OF W TNESSES WHERE TESTI MONY WOULD BE REPETI -
TI QUS, AND EXCLUDE ANY PERSON FROM THE HEARI NG FOR CONTUMACI QUS CONDUCT
OR M SBEHAVIOR THAT OBSTRUCTS THE HEARI NG THE ADM NI STRATI VE JUDGE
SHALL RECEIVE |INTO EVIDENCE | NFORVATI ON OR DOCUMENTS RELEVANT TO THE
COWPLAI NT. RULES OF EVI DENCE SHALL NOT BE APPLI ED STRI CTLY, AND HEARSAY
SHALL BE PERM TTED AS TO BACKGROUND AND | NCI DENTAL MATTERS BUT NOT TO
AVO D THE TESTI MONY OF W TNESSES HAVI NG A CENTRAL OR | MPORTANT ROLE [N
THE MATTER AN AGENCY W TNESS SHALL NOT BE PERM TTED TO TESTI FY AS TO
COVPLAI NTS ABOUT AN EMPLOYEE UNLESS SUCH COVPLAI NTS WERE PUT I N WRI TI NG
CONTEMPORANEQUSLY W TH THE ALLEGED COVPLAI NT. THE ADM NI STRATI VE JUDGE
SHALL EXCLUDE | RRELEVANT OR REPETI TI QUS EVI DENCE.

5. THE COWPLAI NANT, AN AGENCY, AND ANY EMPLOYEE OF AN AGENCY SHALL
PRODUCE SUCH DOCUMENTARY AND TESTI MONI AL EVI DENCE AS THE ADM NI STRATI VE
JUDGE DEEMS NECESSARY. THE ADM NI STRATI VE JUDGE SHALL SERVE ALL ORDERS
TO PRODUCE EVI DENCE ON BOTH PARTI ES.

6. ADM NI STRATI VE JUDGES ARE AUTHORI ZED TO ADM NI STER OATHS. TESTI MONY
OF W TNESSES SHALL BE MADE UNDER OATH OR AFFI RVATI ON OR, ALTERNATI VELY,
BY WRI TTEN STATEMENT UNDER PENALTY OF PERJURY I F THE PARTIES AGREE TO
ACCEPT SUCH W TNESS' S TESTI MONY | N THAT MANNER OR | F THE ADM NI STRATI VE
JUDGE DETERM NES THAT THE W TNESS | S UNAVAI LABLE AND H S OR HER TESTI M>
NY COULD NOT BE TAKEN BY DEPGCSI TI ON.

7. |F A PARTY BELI EVES THAT SOVE OR ALL MATERIAL FACTS ARE NOT IN
GENU NE DI SPUTE AND THERE |S NO GENUINE | SSUE AS TO CREDI BI LI TY, THE
PARTY MAY, AT LEAST FI FTEEN DAYS PRI OR TO THE DATE OF THE HEARI NG OR AT
SUCH EARLI ER TI ME AS REQUI RED BY THE ADM NI STRATI VE JUDGE, FILE A STATE-
MENT WTH THE ADM NI STRATIVE JUDGE PRI OR TO THE HEARI NG SETTI NG FORTH
THE FACT OR FACTS AND REFERRI NG TO THE PARTS OF THE RECCORD RELIED ON TO
SUPPCRT THE STATEMENT. THE STATEMENT MJUST DEMONSTRATE THAT THERE IS NO
GENUI NE | SSUE AS TO ANY SUCH MATERI AL FACT. THE PARTY SHALL SERVE THE
STATEMENT ON THE OPPGCSI NG PARTY.

8. THE OPPOSING PARTY MAY FI LE AN OPPOSI TI ON W THI N FI FTEEN DAYS OF
RECEI PT OF THE STATEMENT | N SUBDI VI SI ON SEVEN OF TH S SECTI ON. THE OPPG-
SITION MAY REFER TO THE RECORD I N THE CASE TO REBUT THE STATEMENT THAT A
FACT IS NOT I N DI SPUTE OR MAY FI LE AN AFFI DAVI T STATI NG THAT THE PARTY
CANNCT, FOR REASONS STATED, PRESENT FACTS TO OPPOSE THE REQUEST. AFTER
CONSI DERI NG THE SUBM SSI ONS, THE ADM NI STRATI VE JUDGE MAY ORDER THAT
DI SCOVERY BE PERM TTED ON THE FACT OR FACTS | NVOLVED, LIM T THE HEARI NG
TO THE | SSUES REMAI NI NG | N DI SPUTE, | SSUE A DECI SI ON W THOUT A HEARI NG,
OR MAKE SUCH OTHER RULI NG AS | S APPROPRI ATE.

9. THE HEARI NG SHALL BE RECORDED AND THE AGENCY SHALL ARRANGE AND PAY
FOR VERBATI M TRANSCRI PTS. ALL DOCUMENTS SUBM TTED TO, AND ACCEPTED BY,
THE ADM NI STRATI VE JUDGE AT THE HEARI NG SHALL BE MADE PART OF THE RECORD
OF THE HEARING THE ADM NI STRATI VE JUDGE SHALL PROVI DE THE PARTIES W TH
A LIST OF ALL DOCUMENTS HE OR SHE HAS ADM TTED | NTO EVI DENCE AT THE
HEARI NG AND A LI ST OF ALL DOCUMENTS THAT WERE PROPOSED FOR ADM SSI ON BUT
NOT ACCEPTED | NTO EVI DENCE. SUCH LI STS SHALL FORM PART OF THE RECORD OF
THE CASE. EITHER PARTY MAY REQUEST REPRCDUCTI ON OF A DOCUMENT I T DOES
NOT HAVE | N | TS POSSESSI ON.

10. UNLESS THE ADM NI STRATI VE JUDGE MAKES A WRI TTEN DETERM NATI ON THAT
NECESSARY CAUSE EXI STS FOR EXTENDI NG THE TI ME FOR | SSU NG A DECI SI ON, AN
ADM NI STRATI VE JUDGE SHALL | SSUE A DECI SI ON ON THE COVPLAI NT, AND SHALL
ORDER APPROPRI ATE REMEDIES AND RELIEF WHERE DI SCRI M NATI ON | S FOUND,
W TH N NI NETY DAYS OF RECElI PT BY THE ADM NI STRATI VE JUDGE OF THE RECCRD
OF THE HEARI NG THE ADM NI STRATI VE JUDGE SHALL SEND COPI ES OF THE HEAR-
I NG RECORD, | NCLUDI NG THE TRANSCRI PT, AND ULTI MATELY THE DECI SION, TO
THE PARTIES. THE PARTIES SHALL BE PERM TTED TO SUBM T BRI EFS ON THE
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MATTER WTHI N THI RTY DAYS OF RECElI PT BY THE ADM NI STRATI VE JUDGE OF THE
RECORD OF THE HEARI NG

11. ANY PARTY ADVANCI NG A PROPCSI TI ON SHALL BEAR THE BURDEN OF PROOF
BY A PREPONDERANCE OF THE EVI DENCE. | F THE DI SCl PLI NE OR DI SCHARGE OF AN
EMPLOYEE | S AT | SSUE, AND THE EMPLOYEE HAS PROVEN THAT DI SCRI M NATI ON
WAS A SUBSTANTI AL FACTOR | N THE ADVERSE EMPLOYMENT ACTI ON, THEN SUCH
DI SCI PLI NE OR DI SCHARGE SHALL BE SET ASIDE AND APPROPRI ATE REMED ES
PROVI DED AS SET FORTH IN THI S ARTI CLE.

12. ANY DECI SI ON MUST CONTAI N NOTI CE OF BOTH PARTI ES' RI GHT TO APPEAL
TO THE COW SSI ON.

S 280-J. CLASS COVPLAINTS. 1. A COVPLAI NANT MAY FI LE WTH THE AGENCY A
CLASS COVPLAI NT AT ANY REASONABLE PO NT I'N THE PROCESS WHEN | T BECOVES
APPARENT THAT THERE ARE CLASS | MPLI CATIONS TO THE CLAIM RAI SED I N AN
I NDI VI DUAL COVPLAI NT.

2. WTHY N TH RTY DAYS OF AN AGENCY'S RECEI PT OF A CLASS COVPLAI NT, THE
AGENCY SHALL FORWARD THE COWVPLAI NT, ALONG WTH A COPY OF THE COUNSELOR S
REPORT AND ANY OTHER | NFORVATI ON PERTAI NI NG TO TI MELI NESS OR OTHER RELE-
VANT CI RCUMSTANCES RELATED TO THE COVPLAINT, TO THE COW SSION. THE
COVPLAI NANT SHALL BE SENT NOTI FI CATI ON OF FI LI NG WTH THE COWM SSI ON.

3. WTHN FORTY-FI VE DAYS AFTER FI LI NG SUCH COVPLAI NT, A COVPLAI NANT
SHALL MOVE BEFORE THE COMM SSI ON FOR CLASS CERTI FI CATION, WH CH SHALL
APPO NT AN ADM NI STRATI VE JUDGE TO HEAR THE MOTI ON, UNLESS AN ADM NI S-
TRATI VE JUDGE HAD ALREADY BEEN APPO NTED.

4. |F A COVPLAI NANT MOVES FOR CLASS CERTI FI CATI ON AFTER COWMPLETI NG THE
COUNSELI NG PROCESS CONTAI NED I'N SECTION TWO HUNDRED EIGHTY-E OF TH'S
ARTI CLE, NO ADDI TI ONAL COUNSELI NG | S REQUI RED.

5. THE ADM NI STRATIVE JUDGE SHALL DENY CLASS CERTI FI CATI ON WHEN THE
COVPLAI NANT DCES NOT MEET THE CRI TERI A ESTABLI SHED I N LAW FOR ACTI NG AS
AN AGENT FOR THE CLASS OR THE COWMPLAI NANT HAS UNDULY DELAYED I N MOVI NG
FOR CERTI FI CATI ON, SUCH AS WHEN THE CLASS | MPLI CATI ONS TO THE CLAI M W\ERE
REASONABLY APPARENT BUT NO ACTI ON WAS TAKEN BY THE COVPLAI NANT DURI NG
COUNSELI NG OR | NVESTI GATI ON OF THE MATTER | F, HOAEVER, THE CLASS | MPLI -
CATIONS BECOMVE APPARENT ONLY DURI NG OR AFTER RECEI PT OF THE | NVESTI -
GATI VE FI LE, THE CLASS COVPLAI NT SHOULD BE REFERRED BACK TO THE | NVESTI -
GATOR FOR FURTHER | NVESTI GATI ON ONLY AS TO THE CLASS- RELATED | SSUE AND A
DETERM NATI ON AS TO PROBABLE CAUSE OR NO PROBABLE CAUSE CONCERNI NG THE
I SSUE | NVOLVI NG THE CLASS.

6. FI LI NG AND PRESENTATI ON OF A CLASS COMWMPLAI NT:

(A) A CLASS COWPLAINT MIUST BE SI GNED BY THE AGENT OR REPRESENTATI VE
AND MUST | DENTI FY THE POLI CY OR PRACTI CE ADVERSELY AFFECTI NG THE CLASS
AS WELL AS THE SPECI FI C ACTI ON OR MATTER AFFECTI NG THE CLASS AGENT AND
VWHY THE AGENT QUALI FI ES UNDER LAW TO REPRESENT THE CLASS AS AGENT FOR
THE CLASS.

(B) THE COWVPLAI NT SHALL BE | NVESTI GATED I N THE SAME MANNER AS PROVI DED
W TH RESPECT TO | NDI VI DUAL COVPLAI NTS, EXCEPT AS PROVI DED | N SUBDI VI SI ON
FI'VE OF THI S SECTI ON.

(© THE ADM N STRATIVE JUDGE MAY DISMSS THE COVPLAINT, OR ANY
PORTI ON, FOR ANY OF THE REASONS LI STED I N SECTION TWO HUNDRED EI GATY-G
OF TH S ARTI CLE OR BECAUSE I'T DOES NOT MEET THE PREREQUI SI TES OF A CLASS
COVPLAI NT AS DESCRI BED HEREI N.

7. VHEN APPRCPRI ATE, THE ADM NI STRATI VE JUDGE MAY DECI DE THAT A CLASS
BE DI VI DED | NTO SUBCLASSES AND THAT EACH SUBCLASS BE TREATED AS A CLASS,
AND THE PROVI SIONS OF THI S SECTI ON THEN SHALL BE CONSTRUED AND APPLIED
ACCORDI NGA.Y.

8. THE ADM NI STRATIVE JUDGE SHALL TRANSM T H' S OR HER DECI SION TO
ACCEPT OR DISM SS A CLASS COVWPLAI NT TO THE AGENCY AND THE AGENT. THE



Co~NOoOUIT~hWNE

A. 8419 12

DECI SI ON SHALL | NFORM THE ACGENCY OR THE AGENT OF THE RI GHT TO APPEAL THE
DECI SI ON TO THE COW SSI ON | N THE SAME MANNER AS ANY OTHER APPEAL. PROC-
ESSING OF THE | NDIVIDUAL COVPLAI NT SHALL CONTI NUE WHI LE THE APPEAL I S
PENDI NG SHOULD THE COW SSION REVERSE A DECI SION NOT TO CERTI FY A
CLASS, A HEARI NG ON CLASS- RELATED | SSUES MAY BE HELD SEPARATELY.

9. WTHI N FI FTEEN DAYS OF RECEI VING NOTI CE THAT THE ADM N STRATI VE
JUDGE HAS ACCEPTED A CLASS COVPLAI NT OR A REASONABLE TI ME FRAME SPEC -
FI ED BY THE ADM NI STRATI VE JUDGE, THE AGENCY SHALL USE REASONABLE MEANS,
SUCH AS MAI LI NG TO LAST KNOMW ADDRESS OR DI STRIBUTION, TO NOTIFY ALL
CLASS MEMBERS OF THE ACCEPTANCE OF THE CLASS COWVPLAI NT. SUCH NOTI CES
SHALL CONTAI N:

(A) THE NAVE OF THE AGENCY OR ORGANI ZATI ONAL SEGVENT, | TS LOCATI ON,
AND THE DATE OF CERTI FI CATI ON OF THE CLASS COMPLAI NT;

(B) A DESCRIPTION OF THE |SSUES ACCEPTED AS PART OF THE CLASS
COVPLAI NT;

(© AN EXPLANATION OF THE BI NDI NG NATURE OF THE FINAL DECISION OR
RESCLUTI ON OF THE COVPLAI NT ON CLASS MEMBERS; AND

(D) THE NAME, ADDRESS AND TELEPHONE NUMBER OF THE ATTORNEY FOR THE
CLASS REPRESENTATI VE, | F ANY, AND OF THE CLASS REPRESENTATI VE.

10. THE ADM NI STRATI VE JUDGE SHALL NOTIFY THE AGENT AND THE ACGENCY
REPRESENTATIVE OF THE TI ME PERI OD THAT WLL BE ALLOAED BOTH PARTI ES TO
PREPARE THEI R CASES AS TO THE CLASS- RELATED | SSUES BUT IN NO CASE LESS
THAN NI NETY DAYS. REASONABLE EXTENSI ONS OF Tl ME SHOULD BE GRANTED.

11. BOTH PARTI ES ARE ENTI TLED TO REASONABLE DEVELOPMENT OF EVI DENCE ON
MATTERS RELEVANT TO THE | SSUES RAI SED | N THE COVPLAI NT. THE SAME RULES
RELATI NG TO DI SCOVERY AND TO EVIDENCE | N | NDI VIDUAL COVPLAINTS SHALL
APPLY. PROVI DED, HOWEVER, THAT THE ADM NI STRATI VE JUDGE SHALL TAKE | NTO
ACCOUNT THE CLASS NATURE OF THE COVPLAINT I N GRANTI NG A REQUEST FOR
ADDI TI ONAL DI SCOVERY.

12. THE PROCESS FOR VOLUNTARY RESOLUTI ON OF A CLASS COWVPLAI NT SHALL BE
THE SAME AS FOR AN | NDI VI DUAL COVPLAI NT. PROVI DED, HOWNEVER, THAT NOTI CE
OF A RESOLUTI ON AGREED UPON BY THE PARTI ES SHALL BE G VEN TO ALL CLASS
MEMBERS | N THE SAME MANNER AS NOTI FI CATION OF THE ACCEPTANCE OF THE
CLASS COWPLAINT AND TO THE ADM N STRATIVE JUDGE. | T SHALL STATE THE
RELI EF, |IF ANY, TO BE GRANTED BY THE AGENCY AND THE NAME AND ADDRESS OF
THE ADM NI STRATI VE JUDGE ASSI GNED TO THE CASE. | T SHALL STATE THAT W TH-
IN TH RTY DAYS OF THE DATE OF THE NOTI CE OF RESOLUTI ON, ANY MEMBER OF
THE CLASS NMAY PETI TI ON THE ADM NI STRATI VE JUDGE TO VACATE THE RESOLUTI ON
BECAUSE | T BENEFI TS ONLY THE CLASS AGENT, OR |S OITHERWSE NOTI FAIR
ADEQUATE AND REASONABLE TO THE CLASS AS A VHOLE. THE ADM NI STRATI VE
JUDGE SHALL REVI EW THE NOTI CE OF RESOLUTI ON AND CONSI DER ANY PETI Tl ONS
TO VACATE FILED. |F THE ADM N STRATI VE JUDGE FI NDS THAT THE PROPOSED
RESCLUTI ON | S NOT FAI R, ADEQUATE AND REASONABLE TO THE CLASS AS A WHOLE,
THE ADM NI STRATI VE JUDGE SHALL | SSUE A DECI SI ON VACATI NG THE AGREEMENT
AND MAY, BUT IS NOT' REQUI RED TO, REPLACE THE ORI G NAL CLASS AGENT WTH A
D FFERENT PETI TIONER OR SOVE OTHER CLASS MEMBER WHO IS ELI G BLE TO BE
THE CLASS AGENT DURI NG FURTHER PROCESSI NG OF THE CLASS COWPLAINT. THE
DECI SI ON SHALL | NFORM THE AGENCY, THE CLASS ACGENT, FORMER CLASS ACGENT,
OR THE PETI TIONER OF THE RI GAT TO APPEAL THE DECI S| ON TO THE COW SSI ON.
| F THE ADM NI STRATI VE JUDGE FI NDS THAT THE RESOLUTION | S FAIR, ADEQUATE
AND REASONABLE TO THE CLASS AS A WHOLE, THE ADM NI STRATI VE JUDGE SHALL
SO ORDER AND THE RESOLUTI ON SHALL BI ND ALL MEMBERS OF THE CLASS.

13. ON EXPI RATI ON OF THE PERI OD ALLOWED FOR PREPARATI ON OF THE CASE,
THE ADM NI STRATI VE JUDGE SHALL SET A DATE FOR HEARI NG THE HEARI NG MAY
BE SET FOR THE SAME DATE AS ON THE | NDI VI DUAL COVPLAI NT OR ON A DI FFER-
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ENT DATE AS APPROPRIATE. THE HEARI NG SHALL BE CONDUCTED I N THE SAME
MANNER AS A HEARI NG ON AN | NDI VI DUAL COMPLAI NT.

14. (A) THE ADM NI STRATI VE JUDGE SHALL DECI DE WHETHER SYSTEM C RELI EF
FOR THE CLASS | S APPROPRI ATE WTH REGARD TO THE PERSONNEL ACTION OR
MATTER THAT GAVE RI SE TO THE COMPLAI NT, AND THE RELEVANT TIME PERI CD I N
VWH CH SUCH PERSONNEL ACTI ON OR MATTER ADVERSELY AFFECTED THE CLASS.

(B) I'F THE ADM NI STRATI VE JUDGE FI NDS NO CLASS RELI EF APPROPRI ATE, HE
OR SHE SHALL DETERMNE IF A FIND NG OF I NDIVIDUAL DI SCRIM NATION | S
WARRANTED AND, | F SO SHALL DETERM NE APPROPRI ATE RELI EF.

(© THE ADM NI STRATI VE JUDGE SHALL NOTI FY THE AGENCY AND THE COWPLAI N-
ANT ANDY OR AGENT OF THE DECISION AND OF THE RIGHT TO APPEAL TO THE
COW SSI ON.

(D) THE AGENCY SHALL, W THI N THI RTY DAYS OF THE DECI SI ON, NOTI FY CLASS
MEMBERS OF THE FINAL DECI SI ON AND RELI EF AWARDED, | F ANY, THROUGH THE
SAME MEDI A EMPLOYED TO G VE NOTICE OF THE EXISTENCE OF THE CLASS
COWPLAI NT. THE NOTICE, WHERE APPROPRI ATE, SHALL | NCLUDE | NFORMATI ON
CONCERNI NG THE RI GHTS OF CLASS MEMBERS TO SEEK | NDI VI DUAL RELI EF, AND OF
THE PROCEDURES TO BE FOLLOWED, AND OF THE RI GHT TO APPEAL TO THE COW S-
SI ON.

(E) WHEN DI SCRI M NATI ON | S FOUND, AN AGENCY MUST ELI M NATE OR MJDI FY
THE EMPLOYMENT POLICY OR PRACTI CE QUT OF WH CH THE COVPLAI NT AROCSE AND
PROVI DE | NDI VI DUAL RELI EF FOR CLASS MEMBERS, | NCLUDING AN AWARD OF
ATTORNEY' S FEES AND COSTS, TO THE AGENT.

(F) VWHEN CLASS-WDE DI SCRIM NATION IS NOT FOUND, BUT IT IS FOUND THAT
THE CLASS AGENT IS A VICTIM OF DI SCRI M NATI ON AGAINST HM OR HER AS AN
I NDI VI DUAL, THE ADM NI STRATI VE JUDGE SHALL AWARD ALL APPRCPRI ATE RELI EF
TO THE | NDI VI DUAL COMPLAI NANT.

(G WHEN CLASS DI SCRIM NATION IS FOUND IN THE FINAL DECISION AND A
CLASS MEMBER BELIEVES THAT HE OR SHE | S ENTI TLED TO | NDI VI DUAL RELI EF,
THE CLASS MEMBER MAY FILE A WRI TTEN CLAIM W TH THE HEAD OF THE AGENCY OR
| TS EEO DI RECTOR W THI N THI RTY DAYS OF RECEI PT OF NOTIFI CATION BY THE
AGENCY OF I'TS FINAL DECI SI ON. ADM NI STRATI VE JUDGES SHALL RETAI N JURI S-
DI CTION OVER THE COVPLAI NT I N ORDER TO RESOLVE ANY DI SPUTED CLAI MS MADE
BY CLASS MEMBERS THAT THEY ARE ENTI TLED TO |INDIVIDUAL RELIEF. TO BE
ENTI TLED TO |IND VIDUAL RELIEF, THE CLAIM MJST | NCLUDE A SPECI FI C,
DETAI LED SHOWN NG THAT THE CLAI MANT IS A CLASS MEMBER WHO WAS AFFECTED BY
THE DI SCRI M NATORY PCLI CY OR PRACTICE, AND THAT TH S DI SCRI M NATORY
ACTI ON TOOK PLACE WTH N THE PERI OD OF TI ME FOR WH CH THE ADM NI STRATI VE
JUDGE FOUND CLASS-WDE DI SCRIMNATION IN H'S OR HER FI NAL DECI Sl ON.
VWHERE A FI NDI NG OF DI SCRI M NATI ON AGAI NST A CLASS HAS BEEN MADE, THERE
SHALL BE A PRESUMPTI ON OF DI SCRI M NATI ON AS TO EACH MEMBER OF THE CLASS.
THE AGENCY MJST SHOW BY CLEAR AND CONVI NCI NG EVI DENCE THAT ANY CLASS
MEMBER | S NOT ENTI TLED TO RELI EF. THE ADM NI STRATI VE JUDGE MAY HOLD A
HEARI NG OR OTHERW SE SUPPLEMENT THE RECORD ON A CLAIM FI LED BY A CLASS
MEMBER. ANY DECI SI ON BY THE ADM NI STRATI VE JUDGE SHALL BE APPEALABLE
UNDER THE SAME PROCEDURES APPLI CABLE TO ANY | NDI VI DUAL COMPLAI NT.

S 280-K  RELATIONSH P TO NEGOTI ATED GRI EVANCE PROCEDURE. 1. WHEN A
PERSON | S EMPLOYED BY AN AGENCY AND | S A MEMBER OF A BARGAINING UNT
COVERED BY A COLLECTI VE BARGAI Nl NG AGREEMENT THAT PERM TS ALLEGATI ONS OF
DISCRIM NATION TO BE RAISED IN A NEGOTI ATED GRI EVANCE PROCEDURE, A
PERSON W SHI NG TO FI LE A COVPLAI NT OR A GRI EVANCE ON A MATTER OF ALLEGED
EMPLOYMENT DI SCRI M NATI ON MUST ELECT TO RAISE THE MATTER UNDER THI S
CHAPTER OR |IN THE NEGOTI ATED GRI EVANCE PRCCEDURE, BUT NOT BOTH. AN
ELECTI ON TO PROCEED UNDER THI S PART | S | NDI CATED ONLY BY THE FI LI NG OF A
VWRI TTEN COMPLAI NT; USE OF THE PRE-COVPLAINT PROCESS AS DESCRIBED I[N
SECTION TWO HUNDRED EIGHTY-E OF TH S ARTI CLE DOES NOT CONSTI TUTE AN
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ELECTI ON FOR PURPOSES OF THI S SECTI ON. AN AGGRI EVED EMPLOYEE WHO FI LES A
COVPLAI NT UNDER THI S PART MAY NOT THEREAFTER FILE A GRIEVANCE ON THE
SAME MATTER. AN ELECTI ON TO PROCEED UNDER A NEGOTI ATED GRI EVANCE PROCE-
DURE IS |INDICATED BY THE FILING OF A TIMELY WRI TTEN GRI EVANCE, THE
DENI AL OF SUCH GRI EVANCE BY THE AGENCY, AND THE PURSUI T OF SUCH GRIEV-
ANCE TO THE NEXT STAGE OF THE GRI EVANCE PROCESS. AN AGGRI EVED EMPLOYEE
VWHO FI LES A GRI EVANCE W TH AN AGENCY WHOSE NEGOTI ATED AGREEMENT PERM TS
THE ACCEPTANCE OF GRI EVANCES WHI CH ALLEGE DI SCRI M NATI ON MAY NOT THERE-
AFTER FI LE A COVPLAI NT ON THE SAME MATTER UNDER THI S CHAPTER | RRESPEC-
TIVE OF WHETHER THE ACGENCY HAS | NFORMVED THE | NDI VI DUAL OF THE NEED TO
ELECT. ANY SUCH COVPLAI NT FI LED AFTER A GRI EVANCE HAS BEEN FI LED ON THE
SAME WMATTER SHALL BE DI SM SSED W THOUT PREJUDI CE TO THE COVPLAI NANT' S
Rl GHT TO PROCEED THROUGH THE NEGOTI ATED GRI EVANCE PROCEDURE. UPON SUCH
DI SM SSAL, VWH CH SHALL |INCLUDE NOTlICE OF THE RI GHT TO SEEK A HEARI NG
BEFORE AN ADM NI STRATI VE JUDGE, THE COVPLAI NANT MAY SEEK A HEARING ON
THE DI SM SSAL BEFORE AN ADM NI STRATI VE LAW JUDGE | N THE SAME MANNER AS
I N ANY | NDI VI DUAL COVPLAI NT, | NCLUDI NG THE ULTI MATE RIGHT TO APPEAL TO
THE COW SSI ON.

2. VWHEN A PERSON | S NOT' COVERED BY A COLLECTI VE BARGAI NI NG AGREEMENT
THAT PERM TS ALLEGATI ONS OF DI SCRI M NATI ON TO BE RAISED IN A NEGOTI ATED
GRI EVANCE PROCEDURE, ALLEGATI ONS OF DI SCRI M NATI ON SHALL BE PROCESSED AS
COVPLAI NTS UNDER THI S CHAPTER. THE ERRONEQUS FI LI NG OF A GRI EVANCE UNDER
A COLLECTI VE BARGAI NI NG AGREEMENT THAT DOES NOT PERM T ALLEGATI ONS OF
DI SCRI M NATI ON TO BE RAI SED IN THE COURSE OF THE NEGOTI ATED GRI EVANCE
PROCEDURE SHALL NOT PREJUDICE A PERSON FROM FI LI NG A COVPLAI NT UNDER
TH S CHAPTER.

3. I'F AN ADM NI STRATI VE JUDGE DETERM NES THAT THE FILING OF A GRIEV-
ANCE RESULTED | N NONCOWLI ANCE WTH THE TIME LIMTS SET FORTH IN TH S
ARTI CLE, THAT THE AGENCY HAD NOTI CE OF THE ALLEGATI ONS OF DI SCRI M NATI ON
THROUGH THE GRI EVANCE PROCESS, AND THAT THE COVPLAI NANT HAS SOVE BASI S
FOR FAILING TO TI MELY FI LE UNDER THI S ARTI CLE, | NCLUDI NG THAT THE | NDI -
VI DUAL WAS OPERATI NG UNDER ERRONEQUS ADVI CE PROVIDED BY SOVEONE W TH
MANAGEMENT AUTHORI TY AT THE AGENCY, OR AN EEO COUNSELOR, OR DI D NOT HAVE
THE BENEFI T OF COUNSEL, THEN THE ADM NI STRATI VE JUDGE SHALL GRANT RELI EF
FROM THE TIME LIM TS SET FORTH IN TH S ARTI CLE.

S 280-L. APPEALS TO THE COW SSI ON. 1. ALL APPEALS TO THE COWM SSI ON
REFERRED TO IN THI S ARTI CLE MJUST BE FILED WTHI N TH RTY DAYS OF RECEl PT
OF THE DI SM SSAL, FINAL ACTION, OR DECISION AN APPEAL | S TAKEN BY
FI LI NG A NOTI CE OF APPEAL WTH THE COWM SSI ON.

2. THE APPELLANT SHALL FURNI SH A COPY OF THE NOTI CE OF APPEAL TO THE
OPPOSI NG PARTY AT THE SAME TIME IT IS FILED WTH THE COM SSION. I N OR
ATTACHED TO THE APPEAL TO THE COWMM SSI ON, THE APPELLANT MJST CERTI FY THE
DATE AND METHOD BY VWHI CH SERVI CE WAS MADE ON THE OPPGCSI NG PARTY.

3. I'F AN APPELLANT DCES NOT FI LE AN APPEAL WTHIN THE TIME LIMTS OF
TH S SUBPART, THE APPEAL SHALL BE DI SM SSED BY THE COVM SSI ON AS UNTI ME-
LY, THOUGH THE COW SSION, UPON APPL| CATI ON, MAY EXTEND THE TI ME FOR
GOCD CAUSE SHOWN.

4. THE COMM SSI ON SHALL SET A SCHEDULE FOR THE BRI EFI NG OF AN APPEAL.

5. THE PARTI ES SHALL NOT BE RESPONSI BLE FOR PREPARATI ON OF THE RECORD
ON APPEAL, THOUGH THE COW SSION MNAY REQUI RE A PARTY TO PROVI DE AN
APPENDI X CONTAI NI NG THE MOST PERTI NENT PORTI ONS OF THE RECCRD.

6. THE RECORD SHALL CONSI ST OF THE FILE OF THE ADM NI STRATIVE LAW
JUDGE, ANY MATTERS ADM TTED |INTO EVIDENCE, OR OFFERED AS EVI DENCE,
BEFORE THE ADM NI STRATI VE JUDGE, AND THE TRANSCRI PT OF THE HEARI NG ANY
PARTY MAY EXAMNE THE RECORD AT H' S OR HER REQUEST FOR PURPCSES OF
PREPARI NG A BRI EF ON THE APPEAL.



Co~NOoOUIT~hWNE

A. 8419 15

7. THE COWM SSI ON SHALL HEAR ARGUMENTS ON AN APPEAL | N THE SAME MANNER
AS AN APPELLATE COURT.

8. THE COWM SSION MAY HEAR APPEALS IN A PANEL CONSI STI NG OF THREE
COW SSI ONERS DESI GNATED I N RANDOM FASHI ON.

S 280-M DECI SIONS ON APPEALS. 1. THE DECI SI ON SHALL BE BASED ON THE
PREPONDERANCE OF THE EVI DENCE. THE DECI SI ON ON AN APPEAL FROM THE DECI -
SION OF THE ADM NI STRATI VE JUDGE SHALL BE DE NOVO, EXCEPT THAT THE FI ND-
I NGS OF THE ADM NI STRATI VE JUDGE AS TO THE CRED BILITY OF W TNESSES
SHALL BE BASED ON A SUBSTANTI AL EVI DENCE STANDARD OF REVI EW

2. THE DECI SION SHALL ADVI SE THE PARTIES OF THEIR RI GHT TO APPEAL TO
THE APPELLATE Dl VI SI ON.

3. A PARTY MAY REQUEST RECONSI DERATI ON W THI N THI RTY DAYS OF RECElIPT
OF A DECISION OF THE COMWM SSI ON, WHI CH THE COMM SSION I N I TS DI SCRETI ON
MAY GRANT, | F THE PARTY DEMONSTRATES THAT:

(A) THE APPELLATE DECI SI ON | NVOLVED A CLEARLY ERRONEQUS | NTERPRETATI ON
OF MATERI AL FACT OR LAW OR

(B) THE DECI SION WLL HAVE A SUBSTANTI AL | MPACT ON THE PCLI CI ES, PRAC
TI CES OR OPERATI ONS OF THE AGENCY IN WHCH CASE THE COW SSI ON SHALL
CONSI DER ONLY THE QUESTION OF HONV TO M Tl GATE THE | MPACT ON THE PQOLI -
Cl ES, PROCEDURES OR OPERATI ONS OF THE AGENCY.

S 280-N. REMEDI ES AND RELI EF. 1. WHEN AN ADM NI STRATI VE JUDGE, OR THE
COM SSION, |IN AN [ND VIDUAL CASE OF DI SCRI M NATION, FINDS THAT AN
APPLI CANT OR AN EMPLOYEE HAS BEEN DI SCRI M NATED AGAI NST, THE ADM NI STRA-
TI' VE JUDGE SHALL PROVI DE FULL RELI EF WHI CH SHALL | NCLUDE THE FOLLOW NG
ELEMENTS | N APPROPRI ATE Cl RCUMSTANCES:

(A) NOTI FI CATI ON TO ALL EMPLOYEES OF THE AGENCY I N THE AFFECTED FACI L-
ITY OF THEIR RIGHT TO BE FREE OF UNLAWFUL DI SCRI M NATI ON AND ASSURANCE
THAT THE PARTI CULAR TYPES OF DI SCRI M NATI ON FOUND W LL NOT RECUR;

(B) COW TMENT THAT CORRECTI VE, CURATI VE, OR PREVENTI VE ACTI ON WLL BE
TAKEN, OR MEASURES ADOPTED, TO ENSURE THAT VI OLATI ONS OF THE LAW SI M LAR
TO THOSE FOUND W LL NOT RECUR;

(© AN UNCONDI TI ONAL COFFER TO EACH | DENTI FI ED VI CTI M OF DI SCRI M NATI ON
OF PLACEMENT I N THE POSI TI ON THE PERSON WOULD HAVE OCCUPI ED BUT FOR THE
DI SCRI M NATI ON  SUFFERED BY THAT PERSON, OR A SUBSTANTI ALLY EQUI VALENT
PCSI TI ON,

(D) PAYMENT TO EACH IDENTIFIED VICTIM OF DISCRIMNATION ON A MAKE
WHOLE BASIS FOR ANY LOSS OF EARNI NGS THE PERSON MAY HAVE SUFFERED AS A
RESULT OF THE DI SCRI M NATI ON TOGETHER W TH | NTEREST ON SUCH LOST EARN
I NGS; AND

(E) COW TMENT THAT THE AGENCY SHALL CEASE FROM ENGAG NG I N THE
SPECI FI C UNLAWFUL EMPLOYMENT PRACTI CE FOUND | N THE CASE.

2. (A) VWHEN AN AGENCY, OR THE COWM SSI ON, FINDS THAT AN APPLI CANT FOR
EMPLOYMENT HAS BEEN DI SCRIM NATED AGAI NST, THE AGENCY SHALL OFFER THE
APPLI CANT THE POSI TI ON THAT THE APPLI CANT WOULD HAVE OCCUPI ED ABSENT
DI SCRIM NATION OR, | F JUSTIFIED BY THE Cl RCUMSTANCES, A SUBSTANTI ALLY
EQUI VALENT PCSI TI ON. THE OFFER SHALL BE MADE IN WRI TI NG THE | NDI VI DUAL
SHALL HAVE THI RTY DAYS FROM RECElI PT OF THE OFFER WTHI N WH CH TO ACCEPT
OR DECLINE THE OFFER. FAI LURE TO ACCEPT THE OFFER W THI N THE THI RTY DAY
PERI OD W LL BE CONSI DERED A DECLI NATI ON OF THE OFFER, UNLESS THE | NDI -
VI DUAL CAN SHOW THAT Cl RCUMSTANCES BEYOND HI S OR HER CONTROL PREVENTED A
RESPONSE WTHI N THE TIME LIMT.

(B) | F THE OFFER | S ACCEPTED, APPO NTMENT SHALL BE RETROACTI VE TO THE
DATE THE APPLI CANT WOULD HAVE BEEN H RED. BACK PAY W TH | NTEREST SHALL
BE AWARDED FROM THE DATE THE | NDI VI DUAL WOULD HAVE ENTERED ON DUTY UNTI L
THE DATE THE | NDI VI DUAL ACTUALLY ENTERS ON DUTY. THE | NDI VI DUAL SHALL BE
DEEMED TO HAVE PERFORMED SERVI CE FOR THE AGENCY DURI NG THI S PERI OD FOR
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ALL PURPOSES EXCEPT FOR MEETI NG SERVI CE REQUI REMENTS FOR COVPLETI ON OF A
REQUI RED PROBATI ONARY OR TRI AL PERI OD.

(© IF THE OFFER OF EMPLOYMENT | S DECLI NED, THE AGENCY SHALL AWARD THE
INDIVIDUAL A SUM EQUAL TO THE BACK PAY HE OR SHE WOULD HAVE RECEI VED
FROM THE DATE HE OR SHE WOULD HAVE BEEN HI RED UNTI L THE DATE THE OFFER
WAS DECLI NED. | NTEREST ON BACK PAY SHALL BE | NCLUDED I N THE BACK PAY
COVPUTATI ON.  THE AGENCY SHALL | NFORM THE APPLICANT, IN ITS OFFER OF
EMPLOYMENT, OF THE RIGAT TO TH S AWARD IN THE EVENT THE OFFER I S
DECLI NED.

3. WHEN AN ADM NI STRATI VE JUDGE, OR THE COWM SSION, FINDS THAT AN
EMPLOYEE OF THE AGENCY WAS DI SCRIM NATED AGAINST, THE AGENCY SHALL
PROVI DE RELI EF, VWH CH SHALL | NCLUDE, BUT NEED NOT BE LIMTED TO, ONE OR
MORE OF THE FOLLOW NG ACTI ONS:

(A) NONDI SCRI M NATORY PLACEMENT, W TH BACK PAY AND | NTEREST;

(B) CANCELLATI ON OF AN UNWARRANTED PERSONNEL ACTI ON AND RESTORATI ON OF
THE EMPLOYEE TO H'S OR HER FORVER POSI TI ON OR A SUBSTANTI ALLY EQUI VALENT
PCSI Tl ON,

(© EXPUNCTION FROM THE AGENCY'S RECORDS OF ANY ADVERSE MATERI ALS
RELATI NG TO THE DI SCRI M NATORY EMPLOYMENT PRACTI CE; AND

(D) FULL OPPORTUNITY TO PARTI Cl PATE I N THE EMPLOYEE BENEFI T DEN ED,
I NCLUDI NG BUT NOT LIMTED TGO, TRAI NI NG PREFERENTI AL WORK ASSI GNVENTS,
AND OVERTI ME SCHEDULI NG

4. THE AGENCY HAS THE BURDEN OF PROVING BY A PREPONDERANCE OF THE
EVI DENCE THAT THE COVPLAI NANT HAS FAI LED TO M Tl GATE H' S OR HER DANAGES.
FAI LURE TO M Tl GATE MJUST BE RAI SED AT THE HEARI NG BEFORE THE ADM NI STRA-
TI'VE JUDGE OR | S WAI VED.

5. (A) NOTWTHSTANDI NG ANY PROVISION OF LAWTO THE CONTRARY, THE
PROVI SIONS OF THI'S SUBDI VI SI ON RELATI NG TO THE AWARD OF ATTORNEY' S FEES
OR COSTS SHALL APPLY TO ALL ALLEGATI ONS OF DI SCRI M NATI ON COVERED UNDER
TH'S ARTICLE AND TO ALL ALLEGATIONS OF DI SCRIM NATION COVERED W TH
RESPECT TO PRI VATE EMPLOYEES UNDER ARTICLE FI FTEEN OF TH S CHAPTER,
CONSTI TUTI NG THE HUVAN RI GHTS LAW |IN A DECI SION OF AN ADM N STRATI VE
JUDGE, OR THE COW SSIQON, OR OF A COURT IN A CASE | NVOLVI NG A PRI VATE
EMPLOYEE COVERED UNDER THE HUMAN RIGHTS LAW OR A PUBLIC EMPLOYEE
COVERED UNDER THI S CHAPTER, THE ADM NI STRATI VE JUDGE, THE COWM SSI ON, OR
THE COURT, AS APPLI CABLE, SHALL AWARD THE APPLI CANT OR EMPLOYEE REASON\-
ABLE ATTORNEY' S FEES (| NCLUDI NG EXPERT W TNESS AND PARALEGAL FEES) AND
OTHER COSTS AND DI SBURSEMENTS | NCURRED | N THE | NVESTI GATI ON AND PROCESS-
ING OF THE COVPLAI NT, FROM THE FI RST | NVOLVEMENT OF COUNSEL THROUGH ALL
APPEALS. ANY AWARD OF ATTORNEY' S FEES OR COSTS SHALL BE PAID BY THE
AGENCY.

(B) WHEN THE ADM NI STRATIVE JUDGE, THE COW SSION, OR A COURT, AS
APPROPRI ATE, DETERM NES AN ENTI TLEMENT TO ATTORNEY' S FEES OR COSTS, THE
COVPLAI NANT" S ATTORNEY SHALL SUBM T A VERI FI ED STATEMENT OF ATTORNEY' S
FEES, 1 NCLUDI NG BUT NOT LIM TED TO, EXPERT WTNESS FEES AND PARALEGAL
FEES, AND OTHER COSTS AND DI SBURSEMENTS, AS APPROPRI ATE, TO THE ADM NI S-
TRATIVE JUDGE, THE COW SSION, OR THE COURT WTH N TH RTY DAYS OF
RECEI PT OF THE DECI SI ON AND SHALL SUBM T A COPY OF THE STATEMENT TO THE
AGENCY. A STATEMENT OF ATTORNEY' S FEES AND COSTS SHALL BE ACCOVPANI ED BY
AN AFFI DAVI T EXECUTED BY THE ATTORNEY OF RECORD | TEM ZI NG THE ATTORNEY' S
CHARGES FOR LEGAL SERVI CES USI NG THE ATTORNEY' S ORDI NARY AND CUSTOVARY
RECORDKEEPI NG PROCESS FOR ACCOUNTI NG FOR H'S OR HER TI ME. THE AGENCY NAY
OBJECT IN WHOLE OR I N PART TO A STATEMENT OF ATTORNEY' S FEES AND COSTS
WTH N TH RTY DAYS OF | TS RECEI PT.

(© THE ADM NI STRATI VE JUDGE, THE COWM SSI ON, OR THE COURT SHALL | SSUE
A DECI S| ON DETERM NI NG THE AMOUNT OF ATTORNEY' S FEES OR COSTS DUE W THI N
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SI XTY DAYS OF RECEI PT OF THE STATEMENT AND AFFI DAVI T. THE DECI S| ON SHALL
| NCLUDE THE SPECI FI C REASONS FOR DETERM NI NG THE AMOUNT COF THE AWARD.

(D) THE AMOUNT OF ATTORNEY'S FEES SHALL BE CALCULATED USI NG THE
FOLLOW NG STANDARDS: THE STARTI NG PO NT SHALL BE THE NUMBER OF HOURS
REASONABLY EXPENDED MULTI PLI ED BY A REASONABLE HOURLY RATE. THE REASON-
ABLE HOURLY RATE SHALL BE THE SAME AS THE LODESTAR RATE THEN PREVAI LI NG
I N FEDERAL COURT FOR ATTORNEYS OF LI KE EXPERI ENCE | N THE PARTI CULAR PART
OF THE STATE WHERE THE CASE AROCSE. THERE IS A STRONG PRESUMPTI ON THAT
TH'S AMOUNT REPRESENTS THE REASONABLE FEE.

S 280-0O. COWVPLI ANCE W TH FI NAL DECI SI ONS. 1. RELIEF ORDERED IN A
FINAL DECISION OF AN ADM NI STRATI VE JUDGE, | F NOT APPEALED, OR OF THE
COMM SSI ON, |'S MANDATORY AND BI NDI NG ON THE AGENCY EXCEPT AS OTHERW SE
PROVIDED |IN TH' S SECTION. FAILURE TO | MPLEMENT ORDERED RELI EF SHALL BE
SUBJECT TO JUDI CI AL ENFORCEMENT AS SET FORTH IN THI S CHAPTER.

2. NOTW THSTANDI NG SUBDI VI SION ONE OF THI'S SECTION, WHEN THE AGENCY
REQUESTS RECONSI DERATI ON OR APPEALS AND THE CASE | NVOLVES REMOVAL, SEPA-
RATI ON, OR SUSPENSI ON CONTI NUI NG BEYOND THE DATE OF THE REQUEST FOR
RECONSI DERATI ON, AND WHEN THE DECI SI ON ORDERS RETROACTI VE RESTORATI ON,
THE AGENCY SHALL COVPLY W TH THE DECI SI ON TO THE EXTENT OF THE TEMPORARY
OR CONDI TI ONAL  RESTORATI ON OF THE EMPLOYEE TO DUTY STATUS I N THE PGCSI -
TI ON SPECI FI ED BY THE ADM NI STRATI VE JUDGE OF THE COW SSI ON, PENDI NG
THE OQUTCOMVE OF THE AGENCY REQUEST FOR RECONSI DERATI ON.

3. SERVICE UNDER THE TEMPORARY OR CONDI TI ONAL RESTORATI ON PROVI SI ONS
OF SUBDIVISION TWO O THIS SECTION SHALL BE CREDI TED TOMRD THE
COWPLETION OF A PROBATIONARY OR TRIAL PERIOD, OR SHALL COUNT FOR
PROMOTI ON AS APPROPRI ATE.

4. WHEN THE ACGENCY REQUESTS RECONSI DERATI ON, OR APPEALS IT MAY DELAY
THE PAYMENT OF ANY AMOUNTS ORDERED TO BE PAI D TO THE COVPLAI NANT UNTI L
AFTER THE REQUEST FOR RECONSI DERATI ON OR THE APPEAL | S RESCLVED. |F THE
AGENCY DELAYS PAYMENT OF ANY AMOUNT PENDI NG THE OQUTCOVE OF THE REQUEST
TO RECONSI DER OR THE APPEAL, AND THE RESCLUTI ON OF THE REQUEST OR APPEAL
REQUI RES THE AGCENCY TO MAKE THE PAYMENT, THEN THE AGENCY SHALL PAY
| NTEREST FROM THE DATE OF THE ORI G NAL DECI SION I T HAD APPEALED OR ASKED
TO BE RECONSIDERED UNTIL PAYMENT |S MADE, AS WELL AS ALL | NTEREST
REQUI RED PRI OR TO THE REQUEST FOR RECONS| DERATI ON OR APPEAL.

5. THE AGENCY SHALL NOTI FY THE ADM NI STRATI VE JUDGE OR THE COWM SSI ON,
AS APPROPRI ATE, AND THE EMPLOYEE | N VWRI TI NG AT THE SAME TI ME I T REQUESTS
RECONSI DERATI ON OR APPEALS THAT THE RELIEF I T PROVIDES | S TEWMPORARY OR
CONDI TI ONAL  AND, | F APPLI CABLE, THAT IT WLL DELAY THE PAYMENT OF ANY
AMOUNTS OWED BUT W LL PAY | NTEREST AS SET FORTH ABOVE IN THE EVENT |ITS
APPLI CATI ON OR APPEAL | S UNSUCCESSFUL. FAlILURE OF THE AGENCY TO PROVI DE
NOTI FI CATION W LL RESULT IN THE DI SM SSAL OF THE AGENCY' S REQUEST OR
APPEAL.

6. WHEN NO APPEAL IS TAKEN, OR NO REQUEST FOR RECONS| DERATION IS FI LED
OR WHEN A REQUEST FOR RECONS|IDERATION |S DENED, THE AGENCY SHALL
PROVI DE THE RELI EF ORDERED AND THERE IS NO FURTHER RI GHT TO DELAY | MPLE-
MENTATION OF THE ORDERED RELIEF. THE RELI EF SHALL BE PROVI DED I N FULL
NOT LATER THAN SI XTY DAYS AFTER RECEI PT OF THE FINAL DECI SION UNLESS
OTHERW SE ORDERED I N THE DECI Sl ON.

S 280-P. ENFORCEMENT OF FI NAL DECI SI ONS. A COVPLAI NANT MAY PETI TI ON
THE SUPREME COURT OF THE STATE OF NEW YORK PURSUANT TO ARTI CLE SEVENTY-
EIGAT OF THE ClVIL PRACTI CE LAW AND RULES FOR ENFORCEMENT OF A DECI S| ON
| SSUED BY AN ADM NI STRATI VE JUDGE THAT IS NOT APPEALED TO THE COW S-
SION, THAT |S I SSUED UNDER THE COWMM SSI ON' S APPELLATE JURI SDI CTI ON, OR
OF ANY SETTLEMENT AGREEMENT EXECUTED I N THE COURSE OF THE ADM NI STRATI VE
PROCESS. A SETTLEMENT AGREEMENT |S BI NDI NG EVEN | F NOT' EXECUTED BY ALL
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PARTIES | F THE ESSENTI AL TERMS WERE CLEARLY ENTERED | NTO THE RECORD OR
| F THE EXCHANGE OF CORRESPONDENCE CLEARLY | NDI CATES AGREEMENT ON THE
ESSENTI AL TERVS. THE COURT NMAY SUPPLY ANY ADDI TI ONAL NON- ESSENTI AL TERMS
BASED ON THE SUBM SSI ONS OF THE PARTI ES.

S 280-Q INTERIM RELIEF. 1. WHEN THE AGENCY APPEALS AND THE CASE
I NVOLVES REMOVAL, SEPARATI ON, OR SUSPENS|I ON CONTI NUI NG BEYOND THE DATE
OF THE APPEAL, AND WHEN THE ADM N STRATI VE JUDGE' S DECI SI ON ORDERS
RETROACTI VE RESTORATI ON, THE AGENCY SHALL COWPLY WTH THE DECISION TO
THE EXTENT OF THE TEMPORARY OR CONDI TI ONAL RESTORATI ON OF THE EMPLOYEE
TO DUTY STATUS IN THE POSI TI ON SPECI FI ED IN THE DECI SI ON, PENDI NG THE
QUTCOVE OF THE AGENCY APPEAL.

2. SERVICE UNDER THE TEMPORARY OR CONDI TI ONAL RESTORATI ON PROVI SI ONS
OF SUBDIVISION ONE O THIS SECTION SHALL BE CREDI TED TOMRD THE
COWPLETION OF A PROBATIONARY OR TRIAL PERIOD, OR ELIGBILITY FOR
PROMOTI ON, IF THE COMM SSION UPHOLDS THE DECISION ON APPEAL. SUCH
SERVI CE SHALL NOT' BE CREDI TED TOMRD THE COMPLETI ON OF ANY APPLI CABLE
PROBATI ONARY OR TRIAL PERRGD OR TOMRD PROMOTION |F THE COW SSI ON
REVERSES THE DECI S| ON ON APPEAL.

3. VWHEN THE AGENCY APPEALS, | T MAY DELAY THE PAYMENT OF ANY AMOUNT,
OTHER THAN PAY AND BENEFI TS ACCRU NG UNDER TEMPORARY OR CONDI TI ONAL
RESTORATI ON, VH CH HAD BEEN ORDERED TO BE PAI D TO THE COWVPLAI NANT UNTI L
AFTER THE APPEAL IS RESOLVED. SUCH DELAY SHALL BE ADM NI STERED I[N
ACCORDANCE W TH SECTI ON TWO HUNDRED EI GHTY-O OF TH S ARTI CLE.

S 280-R JOA NT PROCESSI NG AND CONSOLI DATI ON OF COVPLAI NTS.  COVPLAI NTS
OF DISCRIMNATION FILED BY TWO OR MORE COVPLAI NANTS CONSI STI NG OF
SUBSTANTI ALLY SI M LAR ALLEGATI ONS OF DI SCRI M NATI ON OR RELATING TO THE
SAME MATTER MAY BE CONSOLI DATED BY THE AGENCY, THE ADM NI STRATI VE JUDGE,
OR THE COWMM SSI ON FOR JO NT PROCESSI NG AFTER APPROPRI ATE NOTI FI CATI ON TO
THE PARTIES. TWO OR MORE COVPLAI NTS OF DI SCRI M NATI ON FI LED BY THE SAME
COVPLAI NANT SHALL BE CONSOLI DATED BY THE AGENCY, BY THE ADM NI STRATI VE
JUDGE, OR BY THE COW SSION FOR JO NT PROCESSI NG AFTER APPROPRI ATE
NOTI FI CATI ON TO THE COVPLAI NANT. WHEN A COVPLAI NT HAS BEEN CONSOLI DATED
WTH ONE OR MORE EARLI ER FI LED COVPLAI NTS, THE AGENCY SHALL COVPLETE | TS
I NVESTI GATION WTHI N ONE HUNDRED EI GHTY DAYS AFTER THE FI LI NG OF THE
LAST COVPLAI NT OR THREE HUNDRED SI XTY DAYS AFTER THE FILING OF THE
ORI G NAL COVPLAI NT, EXCEPT THAT THE COVPLAI NANT MAY REQUEST A HEARI NG
FROM AN ADM NI STRATI VE JUDGE ON THE CONSOLI DATED COWVPLAI NTS ANY TI ME
AFTER ONE HUNDRED EIGHTY DAYS FROM THE DATE O THE FIRST FILED
COVPLAI NT. AN AGGRI EVED | NDI VI DUAL SHALL RETAIN THE RIGHT TO BRING A
CVIL ACTION IN NEW YORK STATE SUPREME COURT CONCERNI NG THE SUBJECT
MATTER OF THE CONSOLI DATED COWLAINTS |IF THE |INVESTIGATION OF THE
CONSCLI DATED COVPLAI NTS IS NOI' COVWPLETED W THI N ONE HUNDRED EI GHTY DAYS
OF CONSOLI DATI ON OR THREE HUNDRED SI XTY DAYS AFTER THE FILING OF THE
FI RST COWPLAINT, WHICHEVER IS EARLIER, OR A HEARING HAS NOTI BEEN
COMVENCED W THI N ONE HUNDRED EI GHTY DAYS OF THE REQUEST FOR SAME.

S 280-S. APPEALS OF DECISIONS OF THE COW SSION. DECISIONS OF THE
COMM SSI ON SHALL BE APPEALABLE TO THE APPELLATE DI VI SI ON OF THE SUPREME
COURT I N THE PARTI CULAR DEPARTMENT VWHERE THE EMPLOYEE ACTING IN HI'S OR
HER | NDI VI DUAL CAPACI TY OR ACTI NG AS THE AGENT OF A CLASS WAS EMPLOYED
AT THE TIME HE OR SHE FI LED THE COMPLAI NT. DECI SIONS OF THE COW SSI ON
SHALL NOTIFY THE COWPLAI NANT OR CLASS AGENT AND THE AGENCY OF THEIR
RI GHT TO APPEAL TO THE APPELLATE DI VI SI ON. NOTICE OF APPEAL SHALL BE
FILED WTH THE COW SSION, WH CH SHALL THEN NOTI FY THE APPROPRI ATE
APPELLATE DI VI SION OF THE PENDENCY OF AN APPEAL. THE TIME TO FILE A
NOTlI CE OF APPEAL SHALL BE THI RTY DAYS FROM THE DATE OF THE COW SSI ON' S
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| SSUANCE OF | TS DECI SI ON AND MAI LI NG OF THAT DECI SI ON BY THE COWM SS| ON
TO BOTH PARTI ES.

S 280-T. EEO GROUP STATISTICS. 1. EACH AGENCY, SUBJECT TO REVI EW AND
APPROVAL BY THE COW SSI ON, UNDER A TIMELINE SET BY THE COW SSI ON,
SHALL ESTABLI SH:

(A) A SYSTEM TO COLLECT AND MAI NTAI N ACCURATE EMPLOYMENT | NFORMATI ON
ON THE RACE, NATIONAL ORIG@ N, SEX AND DI SABI LI TITES OF | TS EMPLOYEES; AND

(B) A SYSTEM FOR REPORTI NG THE NUMBER OF EEO COWVPLAINTS FILED UNDER
TH' S ARTI CLE, AND THE DI SPOSI TI ON OF SUCH COVPLAI NTS.

2. THE DATA GATHERED SHALL BE REPORTED | N PDF FORMAT ON AN EEO SECTI ON
OF SUCH AGENCY'S WEBSI TE AND SHALL BE COLLECTED STATEW DE AND REPORTED
IN PDF FORMAT ON THE COW SSI ON' S VEBSI TE.

3. DATA ON RACE, NATIONAL ORIG@ N, AND SEX SHALL BE COLLECTED BY VOLUN-
TARY SELF- | DENTI FI CATION. | F AN EMPLOYEE DCES NOT VCOLUNTARI LY PROVI DE
THE REQUESTED | NFORVATI ON, THE AGENCY SHALL ADVI SE THE EMPLOYEE OF THE
| MPORTANCE OF THE DATA AND OF THE AGENCY'S OBLI GATION TO REPORT IT. |IF
THE EMPLOYEE STILL REFUSES TO PROVI DE THE | NFORMATI ON, THE AGENCY MJUST
MAKE VI SUAL | DENTI FI CATI ON AND | NFORM THE EMPLOYEE OF THE DATA | T WLL
BE REPORTING |F AN AGENCY BELIEVES THAT | NFORVATI ON PROVI DED BY AN
EMPLOYEE | S | NACCURATE, THE AGENCY SHALL ADVI SE THE EMPLOYEE ABOQUT THE
SOLELY STATI STI CAL PURPOSE FOR WHI CH THE DATA IS BEI NG COLLECTED, THE
NEED FOR ACCURACY, THE AGENCY'S RECOGNI TION OF THE SENSITIVITY OF THE
I NFORVATI ON, AND THE EXI STENCE OF PROCEDURES TO PREVENT | TS UNAUTHORI ZED
DI SCLOSURE. | F, THEREAFTER, THE EVMPLOYEE DECLI NES TO CHANGE THE APPAR-
ENTLY | NACCURATE SELF- I DENTI FI CATI ON, THE AGENCY MJST ACCEPT IT.

4. THE | NFORVATI ON COLLECTED UNDER SUBDI VISION TWO OF TH'S SECTI ON
SHALL BE DI SCLOSED ONLY I N THE FORM OF CGROSS STATI STI CS. AN AGENCY SHALL
NOT  COLLECT OR NAI NTAI'N ANY | NFORMATI ON ON THE RACE, NATIONAL ORIA@ N OR
SEX OF | NDI VI DUAL EMPLOYEES EXCEPT WHEN AN AUTOVATED DATA PROCESSI NG
SYSTEM | S USED I N ACCORDANCE W TH STANDARDS AND REQUI REMENTS PRESCRI BED
BY THE COW SSI ON TO | NSURE | NDI VI DUAL PRI VACY AND THE SEPARATION OF
THAT | NFORVATI ON FROM THE EMPLOYEE' S PERSONNEL RECORD.

5. EACH SYSTEM | S SUBJECT TO THE FOLLOW NG CONTRCLS:

(A) ONLY THOSE CATEGORIES OF RACE AND NATI ONAL ORI G N PRESCRI BED BY
THE COMM SSION, OR CATEGORIES CONCERNING THE PROCESSING  OF EEO
COVPLAI NTS, MAY BE USED,

(B) ONLY THE SPECI FI C PROCEDURES FOR THE COLLECTI ON AND MAI NTENANCE OF
DATA THAT ARE PRESCRI BED OR APPROVED BY THE COWM SSI ON MAY BE USED;

(© THE COW SSI ON SHALL REVI EW THE OPERATI ON OF THE AGENCY SYSTEM TO
I NSURE ADHERENCE TO COWM SSI ON PROCEDURES AND REQUI REMENTS. AN  AGENCY
MAY MAKE AN EXCEPTI ON TO THE PRESCRI BED PROCEDURES AND REQUI REMENTS ONLY
W TH THE ADVANCE WRI TTEN APPROVAL OF THE COWM SSI ON;

(D) THE AGENCY NMNAY USE THE DATA ONLY I N STUDI ES AND ANALYSES WHI CH
CONTRI BUTE AFFI RVATI VELY TO ACH EVING THE OBJECTIVES OF THE EQUAL
EMPLOYMENT COPPORTUNI TY PROGRAM AN AGENCY SHALL NOT ESTABLI SH A QUOTA
FOR THE EMPLOYMENT OF PERSONS ON THE BASIS OF RACE, COLOR, RELIG ON,
SEX; OR NATIONAL CRIG N;

(E) DATA ON DI SABI LI TIES SHALL ALSO BE COLLECTED BY VOLUNTARY SELF-1 -
DENTI FI CATI ON. | F AN EMPLOYEE DOES NOT VOLUNTARI LY PROVI DE THE REQUESTED
I NFORVATI ON, THE AGENCY SHALL ADVI SE THE EMPLOYEE OF THE | MPORTANCE OF
THE DATA AND OF THE AGENCY'S OBLI GATION TO REPORT I T. I F AN EMPLOYEE WHO
HAS BEEN APPO NTED PURSUANT TO SPECI AL APPO NTMENT AUTHORI TY FOR H RI NG
I NDI VI DUALS W TH DI SABI LI TI ES, OR WHO HAS REQUESTED REASONABLE ACCOVMO-
DATI ON FOR A DI SABI LI TY, STILL REFUSES TO PROVI DE THE REQUESTED | NFORIVA-
TION, THE AGENCY MJST | DENTI FY THE EMPLOYEE' S DI SABI LI TY BASED UPON THE
RECORDS SUPPCRTI NG THE APPO NTMENT OR THE REQUEST FOR REASONABLE ACCOM



Co~NOoOUIT~hWNE

A. 8419 20

MODATI ON. | F ANY OTHER EMPLOYEE STILL REFUSES TO PROVI DE THE REQUESTED
| NFORMATI ON OR PROVI DES | NFORVATI ON THAT THE AGENCY BELI EVES TO BE | NAC-
CURATE, THE AGENCY SHOULD REPORT THE EMPLOYEE'S DI SABILITY STATUS AS
UNKNOWW;

(F) AN AGENCY SHALL REPORT TO THE COWM SSI ON ON EMPLOYMENT BY RACE
NATI ONAL ORI G N, SEX AND DI SABI LITY I N THE FORM AND AT SUCH TI MES AS THE
COW SSI ON MAY REQUI RE

S 2. Section 293 of the executive |aw, as anended by chapter 958 of
the laws of 1968, subdivisions 1 and 2 as anended by chapter 166 of the
| aws of 2000, is anended to read as foll ows:

S 293. [Division of] NEW YCORK STATE COWM SSI ON ON human ri ghts. 1.
There s hereby created in the executive departnent a [division of] NEW
YORK STATE COW SSI ON ON human rights hereinafter in this article called
the [division] COW SSION. THE COVMM SSI ON SHALL CONSI ST OF FI VE MEMBERS
W TH FOUR YEAR TERMS. THE GOVERNOR SHALL APPO NT EACH OF THE FIVE
MEMBERS. THE | N TIAL TERM OF EACH MEMBER SHALL BE ONE YEAR, TWOD YEARS
THREE YEARS, FOUR YEARS, AND FI VE YEARS, SO THAT THE TERMS ARE STAGGERED
TO GUARANTEE THE | NDEPENDENCE OF THE COWM SSI ON. The head of such [divi-
sion] COW SSION shall be [a commi ssioner hereinafter in this article
call ed the commi ssioner] AN EXECUTI VE DI RECTOR, who shall be [appoi nted]
ELECTED by the [governor, by and with the advice and consent of the
senate and shall hold office at the pleasure of the governor] MEMBERS OF
THE COWM SSI ON. The conm ssioner shall be entitled to his or her
expenses actually and necessarily incurred by himor her in the perform
ance of his or her duties.

2. The conm ssioner may establish, consolidate, reorganize or abolish
such bureaus and ot her organi zational units within the division as he or
she determ nes to be necessary for efficient operation.

S 3. (a) Wierever the term"state division of human rights" appears in
t he consolidated or unconsolidated laws of this state, such term is
her eby changed to the "New York state conm ssion on human rights".

(b) Werever the term "conmm ssioner of the division of human rights”
appears in the consolidated or unconsolidated laws of this state, such
term is hereby changed to the "executive director of the New York state
commi ssi on on human rights".

(c) The legislative bill drafting commission is hereby directed to
effectuate this provision, and shall be guided by a menorandum of
instruction setting forth the specific provisions of |aw to be anmended.
Such rmenorandum shall be transmitted to the legislative bill drafting
comm ssion within sixty days of enactment of this provision. Such neno-
randum shall be issued jointly by the governor, the tenporary president
of the senate and the speaker of the assenbly, or by the delegate of
each.

S 4. This act shall take effect on January 1, 2015.



