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June 12, 2013

Introduced by M of A TITONE -- read once and referred to the Commttee
on Codes

AN ACT to anend the penal law, in relation to non-support of a child

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 260.05 of the penal |aw, as amended by chapter 397
of the laws of 1997, the opening paragraph and subdivision 1 as anmended
and subdi vision 2 as added by chapter 70 of the |laws of 2008, is amended
to read as foll ows:

S 260. 05 Non-support of a child in the second degree.

A person is guilty of non-support of a child when:

1. being a parent, guardian or other person legally charged wth the
care or custody of a child less than sixteen years old, he or she fails
or refuses without |awful excuse to provide support for such child [when
he or she is able to do so, or becones unable to do so, when, though
enpl oyable, he or she voluntarily termnates his or her enploynent,
voluntarily reduces his or her earning capacity, or fails to diligently
seek enpl oynment]; or

2. being a parent, guardian or other person obligated to nake child
support paynments by an order of child support entered by a court of
conpetent jurisdiction for a child less than eighteen years old, he or
she knowingly fails or refuses without |awful excuse to provide support
for such child [when he or she is able to do so, or becones unable to do
so, when, though enpl oyable, he or she voluntarily term nates his or her
enpl oynment, voluntarily reduces his or her earning capacity, or fails to
diligently seek enpl oynent].

IN ANY PROSECUTION UNDER THI'S SECTION, IT IS AN AFFI RVATI VE DEFENSE
THAT THE DEFENDANT | S UNABLE TO PROVI DE SUPPORT FOR THE CHI LD. PROVI DED
THAT NOTHI NG I N THI S PARAGRAPH SHALL CONSTI TUTE A DEFENSE TO A PROSE-
CUTI ON FOR OR PRECLUDE CONVI CTI ON OF THE OFFENSE DEFI NED I N THI S SECTI ON
VHERE THE DEFENDANT BECOVES UNABLE TO PROVIDE SUPPORT VWHEN, THOUGH
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EMPLOYABLE, HE OR SHE VOLUNTARILY TERM NATES H'S OR HER EMPLOYMENT,
VOLUNTARI LY REDUCES H S OR HER EARNI NG CAPACI TY, OR FAILS TO DI LI GENTLY
SEEK EMPLOYMENT.

Non- support of a child in the second degree is a class A nisdeneanor.

S 2. Section 260.06 of the penal |aw, as anended by chapter 70 of the
| aws of 2008, is anended to read as foll ows:

S 260. 06 Non-support of a child in the first degree.

A person is guilty of non-support of a child in the first degree when:

1. (a) being a parent, guardian or other person legally charged wth
the care or custody of a child |l ess than sixteen years old, he or she
fails or refuses without |awful excuse to provide support for such child
[when he or she is able to do so]; or

(b) being a parent, guardian or other person obligated to neke child
support paynents by an order of child support entered by a court of
conpetent jurisdiction for a child |less than eighteen years old, he or
she fails or refuses without |awful excuse to provide support for such
child [when he or she is able to do so]; and

2. he or she has previously been convicted in the preceding five years
of a [crime defined in] VICOLATION OF section 260.05 of this article or
[a crime defined by the provisions] of this section.

IN ANY PROSECUTION UNDER THIS SECTION, IT IS AN AFFI RVATI VE DEFENSE
THAT THE DEFENDANT | S UNABLE TO PROVI DE SUPPORT FOR THE CHI LD. PROVI DED
THAT NOTHI NG | N THI S PARAGRAPH SHALL CONSTI TUTE A DEFENSE TO A PROSE-
CUTI ON FOR OR PRECLUDE CONVI CTI ON OF THE OFFENSE DEFI NED I N THI S SECTI ON
VWHERE THE DEFENDANT BECOVES UNABLE TO PROVIDE SUPPORT VWHEN, THOUGH
EMPLOYABLE, HE OR SHE VOLUNTARILY TERM NATES H'S OR HER EMPLOYMENT,
VOLUNTARI LY REDUCES H' S OR HER EARNI NG CAPACI TY, OR FAILS TO DI LI GENTLY
SEEK EMPLOYMENT.

Non-support of a child in the first degree is a class E felony.

S 3. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw.



