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I ntroduced by M of A BUCHWALD, ENGLEBRI GHT -- (at request of the Divi-
sion of Human Rights) -- read once and referred to the Conmttee on
Gover nment al QOperations

AN ACT to anend the executive law, in relation to providing a conplain-
ant, in housing cases, the option to appeal a final order or bring a
de novo action in court, after a dism ssal for |ack of probable cause
or jurisdiction

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 9 of section 297 of the executive law, as
anended by section 16 of part D of chapter 405 of the laws of 1999, is
amended to read as foll ows:

9. Any person claimng to be aggrieved by an unlawful discrimnatory
practice shall have a cause of action in any court of appropriate juris-
di ction for damages, including, in cases of housing discrimnation only,
punitive danmages, and such other renedi es as may be appropriate, includ-
ing any civil fines and penalties provided in subdivision four of this
section, unless such person had filed a conplaint hereunder or with any
| ocal commi ssion on human rights, or with the superintendent pursuant to
the provisions of section two hundred ninety-six-a of this chapter,
provi ded that, where the division has dism ssed such conplaint on the
grounds of admnistrative conveni ence, on the grounds of untineliness,
or on the grounds that the election of renedies is annulled, such person
shall maintain all rights to bring suit as if no conplaint had been
filed with the division. At any time prior to a hearing before a hearing
exam ner, a person who has a conplaint pending at the division nay
request that the division dismss the conplaint and annul his or her
el ection of renedies so that the human rights |aw clai mnay be pursued
in court, and the division may, upon such request, dismss the conplaint
on the grounds that such person's election of an admnistrative renmedy
is annul | ed. Notwi t hstandi ng subdivision (a) of section two hundred four

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD09004- 01- 3



Co~NOoOUIT~hWNE

A. 7407 2

of the <civil practice law and rules, if a conplaint is so annulled by
the division, upon the request of the party bringing such conplaint
before the division, such party's rights to bring such cause of action
before a court of appropriate jurisdiction shall be limted by the stat-
ute of limtations in effect in such court at the tinme the conplaint was
initially filed with the division. Any party to a housing discrimnation
conplaint shall have the right within twenty days following a determ -
nation of probable cause pursuant to subdivision two of this section to
elect to have an action comenced in a civil court, and an attorney
representing the division of human rights will be appointed to present
the conplaint in court, or, with the consent of the division, the case
may be presented by conplainant's attorney. A conplaint filed by the
equal enpl oynment opportunity comr ssion to conply with the requirenents
of 42 USC 2000e-5(c) and 42 USC 12117(a) and 29 USC 633(b) shall not
constitute the filing of a conplaint within the meaning of this subdivi-
sion. No person who has initiated any action in a court of conpetent
jurisdiction or who has an action pending before any admnistrative
agency under any other |aw of the state based upon an act which would be
an unlawful discrimnatory practice under this article, nmay file a
conplaint with respect to the sane grievance under this section or under
section two hundred ninety-six-a of this article. |IN CASES OF HOUSING
DI SCRI M NATI ON  ONLY, A PERSON WHOSE COWVPLAI NT HAS BEEN DI SM SSED BY THE
DI VI SI ON AFTER | NVESTI GATI ON FOR LACK OF JURI SDI CTI ON OR LACK OF PROBA-
BLE CAUSE MAY FILE THE SAME CAUSE OF ACTION I N A COURT OF APPROPRI ATE
JURI SDI CTI ON UNDER THI' S SECTI ON, UNLESS JUDI Cl AL REVI EW OF SUCH DI SM SS-
AL HAS BEEN SOUGHT PURSUANT TO SECTI ON TWO HUNDRED NI NETY-EI GHT OF THI S
ARTI CLE

S 2. Section 298 of the executive |law, as amended by chapter 166 of
the laws of 2000, is anended to read as foll ows:

S 298. Judicial review and enforcenent. Any conpl ai nant, respondent
or other person aggrieved by an order of the comm ssioner which is an
order after public hearing, a cease and desi st order, an order awarding
damages, an order dism ssing a conplaint, or by an order of the division
which makes a final disposition of a conplaint may obtain judicia
review thereof, and the division nay obtain an order of court for its
enforcenent and for the enforcenment of any order of the comm ssioner
whi ch has not been appealed to the court, in a proceeding as provided in
this section. Such proceeding shall be brought in the suprene court in
the county wherein the wunlawful discrimnatory practice which is the
subj ect of the order occurs or wherein any person required in the order
to cease and desist froman unlawful discrimnatory practice or to take
other affirmative action resides or transacts business. Such proceeding
shall be initiated by the filing of a notice of petition and petition in
such court. Thereafter, at a tine and in a manner to be specified by
rules of court, the division shall file with the court a witten tran-
script of the record of all prior proceedings. Upon the filing of a
notice of petition and petition, the court shall have jurisdiction of
the proceeding and of the questions determ ned therein, except that
where the order sought to be reviewed was made as a result of a public
hearing held pursuant to paragraph a of subdivision four of section two
hundred ni nety-seven of this article, the court shall neke an order
directing that the proceeding be transferred for disposition to the
appel l ate division of the suprene court in the judicial departnent
enbracing the county in which the proceedi ng was comrenced. The court
shall have power to grant such tenporary relief or restraining order as
it deens just and proper, and to nake and enter upon the pl eadi ngs,



Co~NOoOUIT~hWNE

A. 7407 3

testi nony, and proceedi ngs set forth in such transcript an order enforc-
i ng, nodifying, and enforcing as so nodified, or setting aside in whole
or in part such order. No objection that has not been urged in prior
proceedi ngs shall be considered by the court, unless the failure or
negl ect to urge such objection shall be excused because of extraordinary
ci rcunstances. Any party may nove the court to remit the case to the
division in the interests of justice for the purpose of adducing addi -
tional specified and naterial evidence and seeking findings thereon,
provided he or she shows reasonable grounds for the failure to adduce
such evidence in prior proceedings. The findings of facts on which such
order is based shall be conclusive if supported by sufficient evidence
on the record considered as a whole. Al such proceedi ngs shall be heard
and determ ned by the court and any appeal taken from its judgnment or
order shall be reviewed by the appropriate appellate court as expe-
ditiously as possible and with [ awful precedence over other matters. The
jurisdiction of the courts over these proceedi ngs, as provided for here-
in, shall be exclusive and their judgnents and orders shall be final,
subject to appellate review in the sane manner and formand with the
same effect as provided for appeals from a judgnent in a specia
proceeding. The division's copy of the testinony shall be avail abl e at
all reasonable tinmes to all parties for exam nation w thout cost and for
t he purposes of judicial review of such order. Any appeal under this
section and any proceeding, if instituted under article seventy-eight of
the civil practice law and rules to which the division or the board is a
party shall be heard on the record w thout requirenent of printing. The
di vision may appear in court by one of its attorneys. A proceedi ng under
this section when instituted by any conplainant, respondent or other
person aggrieved nust be instituted within sixty days after the service
of such order. |IN CASES OF HOUSING DI SCRIM NATION ONLY, A COWPLAINT
DI SM SSED AFTER | NVESTI GATI ON FOR LACK OF JURI SDI CTI ON OR LACK OF PROBA-
BLE CAUSE MAY ElI THER BE APPEALED PURSUANT TO THI S SECTI ON OR THE SAME
CAUSE OF ACTION MAY BE FILED IN A COURT OF APPROPRIATE JURI SDI CTION
PURSUANT TO SUBDI VI SION NI NE OF SECTI ON TWO HUNDRED NI NETY- SEVEN OF THI S
ARTI CLE

S 3. This act shall take effect on the ninetieth day after it shal
have becone a | aw



